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ARGUED  AND  DETERMINED 


IN   THB 

Supreme  Court  op  Illinois. 


The  PEOPI.E  OF  THE  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  John  Newman,  Plaintiff  in  Error. 

Opinion  Hied  December  17,  ipij. 

1.  Criminal  law — accused  has  right  to  a  trial  on  competent 
evidence  without  illegal  disparagement  of  his  witnesses.  The  law 
does  not  provide  one  method  for  trying  innocent  persons  and  an- 
other for  trying  guilty  ones,  and  one  accused  of  crime  has  a  right 
to  a  trial  by  jury  upon  competent  evidence  and  without  illegal  dis- 
paragement of  his  witnesses,  whether  he  is  guilty  or  innocent 

2.  Same — what  is  an  improper  cross-examination  of  a  witness. 
Where  one  of  two  defendants  accused  of  robbery  testifies  to  an 
alibi  for  both,  and  states  that  he  never  robbed  anyone  in  his  life 
and  had  never  carried  a  gun  but  that  the  police  had  persecuted 
him  and  had  ill-treated  him  when  arresting  him,  it  is  improper  to 
permit  the  State  to  show,  on  cross-examination,  that  he  had  been 
indicted  for  two  felonies  and  that  the  indictments  were  then  pend- 
ing, and  to  require  him  to  answer  as  to  his  guilt  of  another  felony 
for  which  it  is  not  shown  he  was  indicted  and  to  introduce  oral 
evidence  to  show  that  he  was  guilty  of  such  felony. 

3.  Same — when  prosecution  has  no  right  to  try  immaterial  is- 
sues. The  prosecution  cannot,  by  failing  to  object  to  incompetent 
evidence  of  a  co-defendant  in  a  criminal  case  to  the  effect  that  he 
was  not  guilty  of  other  crimes  but  that  the  police  had  persecuted 
and  ill-treated  him,  acquire  the  right  to  try  the  immaterial  issues 
so  presented,  although  it  is  entitled  to  impeach  the  witness  accord- 
ing to  recognized  rules  of  law. 
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4.  Same — when  rule  that  judgment  will  not  be  reversed  where 
guilt  is  clear  cannot  apply.  The  rule  that  a  judgment  of  convic- 
tion will  not  be  reversed  where  the  evidence  clearly  establishes  the 
defendant's  guilt  cannot  be  applied  where  there  has  been  a  total 
disregard  of  the  right  of  the  defendant  to  be  tried  by  the  law  of 
the  land. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Wiluam  Fenimore  Cooper,  Judge,  presiding. 

D.  R.  Thomas,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

John  Newman  and  Roy  Dutkowiak  were  jointly  in- 
dicted and  were  convicted  in  the  criminal  court  of  Cook 
county  of  robbery.  John  Newman  has  sued  out  a  writ  of 
error  to  review  the  judgment. 

The  material  evidence  against  the  defendants  was  the 
testimony  of  Alfred  F.  Gruninger,  the  victim  of  the  rob- 
bery, and  J.  A.  Mendro,  a  mail  carrier,  who  saw  it  from 
the  other  side  of  the  street.  Neither  had  ever  seen  either 
of  the  defendants  before  but  both  identified  them  as  the 
robbers.  The  only  witness  for  defendants  was  Dutkowiak, 
who  testified  that  at  the  time  when  the  robberv  was  com- 
mitted,  which  was  half -past  seven  in  the  morning,  he  and 
his  co-defendant,  who  roomed  together,  were  still  in  bed 
in  their  room.  He  also  testified  to  circumstances  occurring 
at  the  police  station  when  Gruninger  first  saw  him  after 
the  robbery,  tending  to  weaken  Gruninger's  identification 
of  him  as  one  of  the  robbers.  He  stated  that  he  had  never 
robbed  anyone  in  his  life,  was  not  a  thief  and  had  never 
carried  a  gun,  but  that  the  police  had  persecuted  him  and 
arrested  him  in  the  past  when  he  had  done  nothing,  and 
he  testified  to  being  beaten  and  ill-treated  by  the  police 
when  arrested  in  the  case  then  on  trial.     On  cross-exami- 
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nation  the  witness  was  asked,  and  over  his  objection  com- 
pelled to  answer,  questions  as  follows : 

Q.  "You  said  in  your  direct  examination  that  you 
never  robbed  anyone  in  your  life,  but  did  not  you  and  an- 
other man,  on  June  29  last,  go  into  the  saloon  of  Mr.  Fait, 
on  Humboldt  avenue,  and  hold  him  up  and  rob  him? 

A.    "No. 

Q.  "And  did  you  not  make.  Mr.  Fait  hand  over  all  the 
money  in  his  cash  register  and  make  him  give  up  to  you 
two  dollars  he  had  in  his  pocket? 

A.  "We  did  not. 

Q.   "Were  you  ever  arrested  before  ? 

A.   "Yes. 

Q.  "Were  you  not  arrested  for  raping  and  robbing  a 
woman  ? 

A.   "Yes." 

The  witness  was  then  asked  the  following  question: 
"What  became  of  those  cases?"  Upon  his  objection  the 
court  made  the  following  statement:  "If  you  will  strike 
out  all  evidence  of  police  persecution  in  the  arresting  of 
the  defendant  Dutkowiak  as  a  defense  therein  I  will  strike 
out  all  evidence  offered  to  show  that  the  arrests  of  him 
were  made  by  the  police  in  good  faith.  I  cannot  permit  the 
defendant  to  charge  the  police  with  persecution  and  deny 
the  police  the  right  to  show  that  in  the  arrests  they  acted 
in  good  faith.  Objection  overruled."  The  defendants  ex- 
cepted and  the  witness  answered:  "In  the  rape  case  the 
jury  disagreed  and  I  have  not  been  tried  on  the  robbery 
charge." 

The  prosecution,  in  rebuttal,  offered  Frank  Fait  as  a 
witness,  and  he  testified  in  detail,  over  the  defendants'  ob- 
jection, to  being  robbed  in  his  saloon  by  Dutkowiak  on 
June  29,  at  the  point  of  a  gun,  of  all  the  money  in  his  cash 
register  and  two  dollars  in  his  pocket  and  then  locked  in 
his  ice  box;  then,  being  cautioned  not  to  mention  any 
names,  he  was  asked  to  state  whether  there  was  anyone 
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with  Dutkowiak,  and  over  the  defendants'  objection  he  an- 
swered, "Yes,  there  was." 

It  is  insisted  that  the  cross-examination  of  Dutkowiak 
was  erroneous  and  the  testimony  of  Fait  incompetent.  The 
statute  having  made  defendants  competent  witnesses,  the 
plaintiff  in  error  was  entitled  to  the  benefit  of  the  testimony 
of  his  co-defendant,  and  when  the  latter  became  a  witness 
his  credibility  was  subject  to  the  same  tests  and  his  exami- 
nation and  cross-examination  were  subject  to  the  same 
rules  as  in  the  case  of  other  witnesses.  A  witness  cannot 
be  impeached  by  showing  that  he  has  been  arrested  or  that 
he  has  been  charged  with  crime.  It  may  be  shown  that  he 
has  been  convicted  of  a  felony,  but  not  that  he  has  been 
ihdicted,  only.  Here  it  was  permitted  to  show,  on  cross- 
examination,  that  he  had  been  indicted  for  two  felonies 
and  that  the  indictments  were  still  pending.  He  was  also 
compelled  to  answer  as  to  his  guilt  of  another  felony  with- 
out showing  that  he  had  ever  been  indicted,  and  the  prose- 
cution was  permitted  to  introduce  evidence  of  his  gfuilt  in 
rebuttal,  and  thus  to  submit  to  the  jury  not  only  the  is- 
sue of  the  defendants'  guilt  in  the  case  on  trial,  but  the 
wholly  collateral  issue  of  the  witness'  guilt  of  another  fel- 
ony. This  cross-examination  cannot  be  sustained  on  the 
ground  that  the  witness  was  a  defendant,  for  even  a  de- 
fendant cannot  be  interrogated  as  to  his  commission  of 
other  crimes  npt  connected  with  that  for  which  he  is  on 
trial. 

It  is  argued  for  the  defendant  in  error  that  the  testi- 
mony of  the  witness  in  chief  tended  to  show  special  malice 
in  the  police  department  toward  him  and  that  the  cross- 
examination  was  admissible  to  rebut  this  inference,  and, 
judging  from  his  remark  which  has  been  quoted,  that  seems 
to  have  been  the  view  of  the  trial  judge.  No  police  officer 
testified  to  anything  material  in  the  case.  The  police  de- 
partment was  not  on  trial,  and  its  feeling,  or  the  malice  or 
want  of  malice  of  any  officer  connected  with  it,  was  en- 
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tirely  immaterial.  The  testimony  of  the  witness  as  to  his 
innocence  of  other  crimes  or  his  persecution  by  the  police 
was  incompetent,  and  if  objected  to  would  have  been  ex- 
cluded. The  proper  defense  against  incompetent  evidence 
is  an  objection,  and  its  introduction  without  objection  does 
not  make  evidence  competent  to  contradict  it.  Parties  can 
not,  by  mere  silence  or  consent,  create  a  right  to  try  an  im- 
material issue  when  they  might  have  had  the  adverse  evi- 
dence kept  out  or  stricken  out.  Maxwell  v.  Durkin,  185 
111.  546;  Wickenkamp  v.  Wickenkamp,  yy  id.  92;  Roth  v. 
Smith,  54  id.  431. 

It  is  urged  that  the  plaintiff  in  error  was  clearly  guilty 
and  therefore  the  improper  cross-examination  and  incom- 
petent evidence  did  him  no  injury.  That  was  the  issue  for 
the  jury  to  try,  and  the  law  does  not  provide  one  method 
for  trying  innocent  persons  and  another  for  trying  guilty 
persons.  The  plaintiff  in  error  had  a  right  to  a  trial  by 
jury  on  competent  evidence  and  to  have  his  witness  appear 
without  any  illegal  disparagement  of  his  credibility.  The 
question  is  not  what,  with  the  aspersions  against  the  wit- 
ness wrongfully  appearing  in  the  record,  we  may  think  of 
the  guilt  or  innocence  of  the  plaintiff  in  error,  but  what 
would  the  jury  have  done  if  the  case  had  been  submitted  to 
them  without  those  aspersions.  The  rule  that  a  judgment 
will  not  be  reversed  where  the  evidence  clearly  establishes 
the  defendant's  guilt  does  not  justify  the  total  disregard  of 
the  rights  of  a  prisoner  upon  his  trial  for  an  alleged  crime. 
He  still  has  a  right  to  be  tried  by  the  law  of  the  land,  and 
a  conviction  secured  by  a  trial  in  total  disregard  of  that 
law  cannot  be  sustained. 

The  plaintiff  in  error  has  not  had  a  fair  trial,  and  we 

■ 

are  not  able  to  say  that  the  jury  upon  such  a  tfial  might 
not  have  had  a  reasonable  doubt  of  his  guilt. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  PEOPI.K  ex  rel.  Julius  P.  Friend,  Defendant  in  Error, 
vs.  The  City  o?  Chicago  et  a/.  Plaintiffs  in  Error. 

Opinion  filed  December  i/,  1913- 

1.  MuNiciPAi,  CORPORATIONS — powers  of  a  city  organized  under 
the  general  law.  A  cky  organized  under  the  general  Cities  and 
Villages  act  has  such  powers,  only,  as  are  therein  delegated  or  nec- 
essarily implied. 

2.  Same — statutes  granting  powers  to  municipal  corporations 
are  strictly  construed.  Statutes  granting  powers  to  municipal  cor- 
porations are  strictly  construed,  and  any  fair  and  reasonable  doubt 
as  to  the  existence  of  such  powers  must  be  resolved  against  the 
municipality. 

3.  Same — enumeration  of  kinds  of  business  a  city  may  control 
excludes  others.  The  express  enumeration  in  the  Cities  and  Vil- 
lages act  of  the  occupations  or  businesses,  not  nuisances  per  se, 
over  which  a  city  is  given  control  is  an  exclusion  of  all  other  oc- 
cupations or  businesses. 

4.  Same — clause  66  of  paragraph  62  of  Cities  and  Villages  act 
does  not  give  cities  unrestrained  police  power.  Clause  66  Of  para- 
graph 62  of  the  Cities  and  Villages  act,  giving  cities  the  power  to 
pass  and  enforce  all  necessary^  police  ordinances,  is  not  an  unre- 
strained and  unlimited  grant  of  police  power  to  cities,  although, 
as  to  the  subjects  over  which  cities  have  been  given  control,  they 
may  pass  all  necessary  police  ordinances. 

5.  Same — what  cannot  be  done  under  guise  of  exercise  of  po- 
lice power.  Even  if  a  city  were  possessed  of  the  entire  police 
power  of  the  State  within  the  limits  of  the  city  it  would  have  no 
power  to  deprive  a  citizen  of  valuable  property  rights  under  the 
guise  of  regulating  or  prohibiting  a  business  or  occupation  that 
has  no  tendency  to  injure  the  public  health  or  public  morals  or  in- 
terfere with  the  general  welfare. 

6.  Same — rights  of  individual  as  against  the  State.  The  owner 
of  property  has  the  constitutional  right  to  make  any  use  of  it  he 
desires  so  long  as  he  does  not  endanger  or  threaten  the  safety, 
health,  comfort  or  general  welfare  of  the  public;  and  this  right 
cannot  be  taken  away  or  limited  by  the  State  except  in  so  far  as  it 
may  become  necessary  for  individual  rights  to  yield  to  the  higher 
law  of  the  best  interests  of  the  public. 

7.  Same — property  rights  cannot  be  interfered  with  for  purely 
(esthetic  reasofis.  Legislation,  either  State  or  municipal,  which  in- 
terferes with  private  property  rights  or  personal  liberty  for  purely 
aesthetic  purposes  cannot  be  sustained. 
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8.  Same — when  ordinance  to  regulate  location  and  construction 
of  store  buildings  for  retail  trade  is  invalid.  An  ordinance  which 
prohibits  the  location  or  construction  of  any  store  for  the  sale,  at 
retail,  of  goods,  wares  and  merchandise  in  any  block  used  exclu- 
sively for  residence  purposes  without  the  frontage  consent  of  a 
majority  of  the  property  owners  upon  both  sides  of  the  street  in 
such  block,  cannot  be  sustained  as  a  proper  exercise  of  the  police 
power  by  the  city  nor  as  an  authorized  regulation  by  the  city  of 
any  business  or  occupation. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  Chari^es  M.  F0E1.1.,  Judge,  presiding. 

WiLUAM  H.  Sexton,  Corporation  Counsel,  (Leon 
HoRNSTEiN,  and  Loring  R.  Hoover,  of  counsel,)  for  plain- 
tiffs in  error. 

Leo  Koretz,  and  Samuel  J.  Richman,  for  defendant 
in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  -city  of  Chicago  has  sued  out  this  writ  of  error  to 
obtain  a  review  of  the  judgment  overruling  its  demurrer  to 
a  petition  for  mandamus  and  awarding  a  writ  compelling 
the  building  commissioner  of  said  city  to  issue  to  the  re- 
lator a  permit  for  the  construction  of  a  two-story  and 
basement  brick  building,  containing  stores  on  the  ground 
floor  and  flats  and  offices  on  the  second  floor,  on  premises 
belonging  to  the  relator  located  at  the  south-east  corner  of 
Greenwood  avenue  and  Fifty-first  street.  The  petition  al- 
leges the  compliance  with  all  the  requirements  of  the  city 
ordinances  in  relation  to  buildings  of  this  class  except  sec- 
tion y  121/2  of  the  city  ordinances,  which,  the  petition  al- 
leges, is  invalid.    The  section  referred  to  is  as  follows: 

"712^.  Frontage  consents — Retail  store. — It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to  locate,  build 
or  construct  any  store  for  the  sale,  at  retail,  of  goods, 
wares  and  merchandise  on  any  street,  in  any  block  in  which 
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all  the  buildings  are  used  exclusively  for  residence  pur- 
poses, without  first  securing  and  filing  with  the  commis- 
sioner of  buildings  the  written  consent  of  a  majority  of  the 
property  owners,  according  to  frontage,  on  both  sides  of 
the  street  in  the  block  in  which  the  building  to  be  thus 
used  is  located :  Provided,  in  determining  whether  all  the 
buildings  in  said  block  are  used  exclusively  for  residence 
purposes -any  building  fronting  upon  another  street  and 
located  upon  a  corner  lot  shall  not  be  considered." 

The  case  comes  direct  to  this  court  by  virtue  of  a  cer- 
tificate of  the  trial  judge  certifying  that  the  validity  of  a 
municipal  ordinance  is  involved. 

Raintiffs  in  error,  make  some  criticisms  on  the  suffi- 
ciency of  the  petition  in  addition  to  the  omission  to  aver 
compliance  with  the  requirements  of  section  712J4,  but 
these  points  we  do  not  regard  as  of  sufficient  importance 
to  require  discussion.  The  important  question  presented  is 
whether  the  ordinance  above  quoted  is  valid. 

It  will  be  noted  that  the  ordinance  in  question  makes  it 
unlawful  to  locate,  build  or  construct  any  store  for  "the  sale, 
at  retail,  of  goods,  wares  and  merchandise  in  any  block 
used  exclusively  for  residence  purposes  without  the  front- 
age consent  of  a  majority  of  the  property  owners  on  both 
sides  of  the  street  in  the  block  in  which  the  building  is  to 
be  located.  The  ordinance  does  not,  in  terms,  purport  to 
prohibit  the  establishment  of  a  retail  store  in  such  residence 
block,  but  is  directed  against  the  location  and  construction 
of  a  building  in  which  such  business  may  be  carried  on. 
It  will  also  appear  from  an  inspection  of  this  ordinance 
that  there  is  no  attempt  to  classify  retail  store  buildings, 
but  their  location  and  construction  are  indiscriminately  for- 
bidden except  upon  the  frontage  consent  as  provided  in  the 
said  ordinance. 

The  city  of  Chicago  is  organized  under  the  Cities  and 
Villages  act,  and  it  has,  therefore,  only  such  powers  as  are 
therein  delegated  or  necessarily  implied.      {City  of  Chi- 
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cago  V.  N etcher,  183  111.  104;  City  of  Barlville  v.  Radley, 
237  id.  242.)  It  is  a  rule  established  by  many  authorities 
that  statutes  granting  powers  to  municipal  corporations  are 
strictly  construed,  and  any  fair  and  reasonable  doubt  as  to 
the  existence  of  the  power  must  be  resolved  against  the 
municipality.  (City  of  Chicago  v.  M.  &  M.  Hotel  Co,  248 
III.  264;  City  of  Chicago  v.  Ross,  257  id.  76.)  Power  to 
regulate  and  control  the  location  of  certain  enumerated  oc- 
cupations is  conferred  upon  cities  and  villages  by  various 
clauses  of  paragraph  62  of  the  Cities  and  Villages  act.  The 
clauses  which  relate  to  these  subjects  are  as  follows : 

"Fifty — ^To  regulate  the  sale  of  meats,  poultry,  fish, 
butter,  cheese,  lard,  vegetables,  and  all  other  provisions, 
and  to  provide  for  place  and  manner  of  selling  the  same." 

"Eighty-one — ^To  direct  the  location  and  regulate  the 
management  and  construction  of  packing  houses,  render- 
ies,  tallow  chandleries,  bone  factories,  soap  factories  and 
tanneries,  within  the  limits  of  the  city  or  village,  and  within 
the  distance  of  one  mile  without  the  city  or  village  limits." 

"Eighty-two — To  direct  the  location  and  regulate  the 
use  and  construction  of  breweries,  distilleries,  livery,  board- 
ing or  sale  stables,  blacksmith  shops,  foundries,  machine 
shops,  garages,  laundries,  and  bathing  beaches,  within  the 
limits  of  the  city  or  village." 

"Eighty-four — ^To  compel  the  owner  of  any  grocery, 
cellar,  soap  or  tallow  chandlery,  tannery,  stable,  pig-sty, 
privy,  sewer  or  other  unwholesome  or  nauseous  house  or 
place,  to  cleans^,  abate  or  remove  the  same,  and  to  regulate 
the  location  thereof." 

"Ninety-three — To  regulate  and  prohibit  the  keeping  of 
any  lumber  or  coal  yard,  and  the  placing  or  piling  or  sell- 
ing any  lumber,  timber,  wood,  coal  or  other  combustible 
material,  within  the  fire  limits  of  the  city." 

A  careful  reading  of  the  foregoing  clauses  will  show 
that  all  of  the  subjects  which  are  there  enumerated  arc  of 
a  character  that  either  are  necessarily  detrimental  to  the 
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comfort  and  well  being  of  persons  who  are  required  to  re- 
side near  them  or  may  become  so  when  improperly  and 
carelessly  carried  on.  Retail  stores,  other  than  groceries 
and  meat  markets,  are  not  included  in  the  occupations 
enumerated  in  the  statute.  The  city  has  no  power  to  de- 
clare all  retail  stores  nuisances  per  se  when  it  is  within  the 
common  knowledge  of  all  persons  they  are  not  so  in  fact. 
{North  Chicago  City  Railway  Co,  v.  Town  of  Lake  View, 
105  III.  207;  Village  of  DesPlaines  v.  Poyer,  123  id.  348; 
People  V.  Busse,  240  id.  338.)  The  power  to  regulate  the 
location  of  retail  stores  has  not  been  expressly  delegated  to 
municipalities.  The  express  enumeration  of  certain  occu- 
pations or  businesses  in  the  statute  over  which  the  munici- 
palities are  given  control  is  by  a  well  known  canon  of  con- 
struction an  exclusion  of  all  other  occupations.  City  of 
Cairo  v.  Bross,  loi  111.  475 ;  City  of  Chicago  v.  M.  &  M. 
Hotel  Co.  supra,  and  cases  there  cited. 

Plaintiffs  in  error  seek  to  sustain  the  ordinance  in  ques- 
tion under  clause  66  of  paragraph  62  of  the  Cities  and 
Villages  act,  which  gives  cities  the  power  to  regulate  the 
police  and  pass  and  enforce  all  necessary  police  ordinances. 
This  clause  of  the  statute  has  frequently  been  before  this 
court  for  construction  and  the  scope  of  the  powers  which 
are  thereby  granted  has  been  pointed  out.  It  was  not  the 
intention  of  the  legislature  to  confer  unrestrained  and  un- 
limited police  power  upon  municipalities.  There  are  cer- 
tain subjects  over  which  the  city  has  control,  and  as  to 
these  subjects  it  may  pass  all  necessary  police  ordinances. 
(City  of  Chicago  v.  M.  &  M.  Hotel  Co.  supra,  and  cases 
there  cited;  City  of  Chicago  v.  Kluever,  257  111.  317.)  But 
even  if  the  municipality  is  clothed  with  the  whole  police 
power  of  the  State,  it  would  still  not  have  the  power  to  de- 
prive a  citizen  of  valuable  property  rights  under  the  guise  of 
prohibiting  or  regulating  some  business  or  occupation  that 
has  no  tendency  whatever  to  injure  the  public  health  or  pub- 
lic morals  or  interfere  with  the  general  welfare.     An  act 
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of  the  legislature  which  deprives  the  citizen  of  his  liberty  or 
property  rights  cannot  be  sustained  under  the  police  power 
unless  the  public  health,  comfort,  safety  or  welfare  de- 
mands such  enactment,  {Riihstrat  v.  People,  185  111.  133; 
Bailey  v.  People,  190  id.  .28;  Bessette  v.  People,  193  id. 
334;)  and  there. must  be  some  logical  connection  between 
the  object  to  be  accomplished  by  such  legislation  and  the 
means  prescribed  to  accomplish  that  end.  The  owner  of 
property  has  the  constitutional  right  to  make  any  use  of  it 
he  desires,  so  long  as  he  does  not  endanger  or  threaten  the 
safety,  health  and  comfort  or  general  welfare  of  the  pub- 
lic. This  right  cannot  be  wholly  taken  away  or  limited  by 
the  State  except  in  so  far  as  it  may  become  necessary  for 
individual  rights  to  yield  to  the  higher  and  greater  law  of 
the  best  interest  of  the  public.  (Haller  Sign  Works  v. 
Training  School,  249  111.  436.)  There  is  nothing  inher- 
ently dangerous  to  the  health  or  safety  of  the  public  in 
conducting  a  retail  store.  It  may  be  that  in  certain  exclu- 
sively residential  districts  the  owners  of  residence  property 
would  prefer  not  to  have  any  retail  stores  in  such  blocks, 
but  if  such  be  the  case  it  manifestly  arises  solely  from 
aesthetic  considerations,  disconnected  entirely  from  any  re- 
lation to  the  public  health,  morals,  comfort  or  general  wel- 
fare. Legislation,  either  by  the  State  or  by  municipal  cor- 
porations, which  interferes  with  private  property  rights  or 
personal  liberty,  cannot  be  sustained  for  purely  aesthetic 
purposes. 

We  do  not  find  it  possible,  under  any  view  of  the  law,  to 
sustain  section  712^^  of  the  ordinance.  Defendant  in  er- 
ror was  not  required  to  comply  with  its  provisions  in  order 
to  entitle  him  to  a  building  permit. 

The  superior  court  of  Cook  county  did  not*  err  in 
awarding  a  peremptory  mandamus.     Its  judgment  is  af- 

Judgment  affirmed. 
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The  Peopi<E  ex  rei  Joseph  Brockamp,  County  Collector, 
Appellee,  vs.  The  Schlitz  Brewing  Company,  Ap- 
pellant. 

Opinion  Hied  December  17,  ip/J. 

1.  Taxes — word  "tax"  used  in  statute  authorizing  city  to  im- 
pose water  tax,  is  not  used  in  a  technical  sense.  The  word  "tax," 
used  in  paragraph  257  of  the  Cities  and  Villages  act,  (Kurd's  Stat. 
191 1,  p.  330,)  is  used  in  the  sense  of  "rate"  rather  than  in  its 
technical  sense,  as  the  charges  made  by  a  city  to  persons  using 
water  are  imposed  and  collected,  not  as  a  tax,  but  as  compensation 
for  a  commodity  used. 

2.  Same — water  rents  due  a  city  cannot  be  collected  as  delin- 
quent taxes  under  the  Revenue  law,  A  city  has  the  right  to  charge 
for  water  service  when  a  contract  has  been  made  with  the  con- 
sumer and  has  been  carried  out  by  the  city,  and  the  statute  gives 
a  lien  upon  the  premises  of  the  consumer,  which  may  be  enforced 
and  the  charge  thereby  collected,  but  the  contractual  relation  be- 
tween the  city  and  the  consumer  does  not  authorize  the  city  to 
collect  such  charges  as  delinquent  taxes,  in  the  manner  provided 
by  the  Revenue  law. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

J.  E.  Hogan,  for  appellant. 

Harry  B.  Hershey,  State's  Attorney,  Edward  E.  Ad- 
ams, City  Attorney,  and  W.  B.  McBride,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  county 
court  of  Christian  county  against  certain  real  estate  of  ap- 
pellant for  ncn-payment  of  taxes!  The  city  of  Taylorville 
has  an  ordinance  for  the  collection  of  water  rents,  in  and 
by  which,  before  the  loth  of  March  each  year,  the  city 
clerk  is  required  to  make  return  to  the  county  collector  of. 
all  delinquent  water  tax,  and  that  the  same  then  goes  on 
the  delinquent  books  and  the  property  is  advertised  and 
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sold  the  same  as  other  property  throughout  the  county  up- 
on which  the  taxes  remain  unpaid.  The  city  of  Taylorville 
for  five  years,  beginning  with  1907,  made  charges  upon  its 
books  against  the  Schlitz  Brewing  Company  for  water  tax 
against  the  two  pieces  of  property  involved  in  this  suit.  No 
attempt  was  made  to  comply  with  the  ordinance  requiring 
a  delinquent  list  during  these  five  years  and  until  March, 
19 1 3,  at  which  time  a  delinquent  list  containing  the  prop- 
erty involved  in  this  suit,  with  other  property,  was  returned 
to  the  county  collector.  The  property  was  advertised  and 
objections  were  filed  in  the  county  court  to  the  rendition  of 
judgment,  based  upon  the  ground  that  there  is  no  authority 
of  law  authorizing  the  return  of  delinquent  water  rents  and 
the  obtaining  of  judgment  and  sale  of  the  property  in  this 
manner,  and  for  the  further  reason  that  the  property  had 
changed  hands  during  the  period  of  time  for  which  the 
water  rent  was  delinquent.  The  facts  further  disclose  that 
the  water  rent  was  paid  during  the  year  beginning  May  i, 
1912,  until  May  i,  1913,  and  this  entire  delinquency  oc- 
curred for  the  five  years  immediately  preceding  that  time. 
The  cause  was  heard  upon  the  objections  and  the  court 
rendered  judgment  for  the  amount  of  the  water  rent,  to  re- 
verse which  this  appeal  is  prosecuted. 

Appellant  contends  that  under  the  statute  upon  which 
this  ordinance  is  based  the  use  of  the  word  "tax"  was  only 
intended  to  mean  rent  or  rate,  and  that  it  was  not  a  tax, 
strictly  speaking ;  and  further,  that  where  there  was  a  trans- 
fer of  the  property  there  could  be  no  lien  against  the  pur- 
chaser or  the  property  in  the  hands  of  the  purchaser. 

PSaragraph  257  of  the  Cities  and  Villages  act,  (Hurd's 
Stat.  191 1,  p.  330,)  under  the  head  of  water-works,  pro- 
vides as  follows:  "The  common  council  of  such  cities,  or 
trustees  of  such  towns  or  villages,  shall  have  power  to  make 
and  enforce  all  needful  rules  and  regulations  in  the  erec- 
tion, construction  and  management  of  such  water-works, 
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and  for  the  use  of  water  supplied  by  the  same.  And  such 
cities,  towns  and  villages  shall  have  the  right  and  power  to 
tax,  assess  and  collect  from  the  inhabitants  thereof  such 
tax,  rent  or  rates  for  the  use  and  benefit  of  water  used  or 
supplied  to  them  by  such  water-works,  as  the  common 
council  or  board  of  trustees,  as  the  case  may  be,  shall  deem 
just  and  expedient.  And  all  such  water  taxes,  rates  or 
rents  shall  be  a  lien  upon  the  premises  and  real  estate  upon 
or  for  which  the  same  is  used  or  supplied.  And  such  taxes, 
rents  or  rates  shall  be  paid  and  collected,  and  such  lien  en- 
forced, in  such  manner  as  the  common  council  shall,  by 
ordinance,  direct  and  provide." 

The  foregoing  section  is  the  authority  upon  which  the 
ordinance  is  based,  and  is  the  only  authority  for  the  return 
of  this  delinquent  water  tax  list,  if  it  can  be  called  a  tax. 

In  the  case  of  Village  of  Lemont  v*  Jenks,  197  III.  363, 
a  very  similar  question  arose.  The  village  of  Lemont  had 
an  ordinance  providing  that  there  should  be  paid  on  each 
lot  having  a  building  thereon  adjoining  any  street  through 
which  any  public  water  supply-pipe  is  laid  the  sum  of  $2.50 
per  annum  in  addition  to  the  rates  for  the  use  of  the  water, 
which  tax  should  be  paid  on  the  first  day  of  each  year.  This 
court  held  the  ordinance  unconstitutional,  and  in  construing 
the  section  of  the  statute  above  set  out  said:  "The  reve- 
nues and  rates  that  are  spoken  of  are  the  earnings  of  the 
plant  from  the  use  of  the  water  by  those  persons  who  take 
the  same,  and  the  last  part  of  the  paragraph,  giving  a  lien 
upon  the  premises,  where  used,  for  the  tax  or  rents  or  rates, 
is  but  the  means  of  securing  the  payment  to  the  city  of  the 
earnings  of  the  plant  and  is  no  part  or  in  no  way  within 
the  contemplation  of  taxes  as  such.  The  water  rate,  rents 
and  taxes  referred  to  in  that  paragraph  relate  to  moneys 
due  the  city  from  those  using  the  water  by  virtue  of  the 
contractual  relation  that  exists  between  them,  whereas  a 
tax  does  not  depend  upon  the  contract,  but  is  the  tribute 
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of  support  commanded  by  sovereignty  of  the  subject  and 
for  which  his  property  is  held." 

While  the  words  "taxes,  rents  or  rates"  are  used  in  the 
statute,  the  word  "rates"  would  probably  be  the  better  term. 
The  law  gives  municipalities  the  right  to  establish  water- 
works systems  and  supply  water  to  all  who  may  desire  to 
become  consumers  and  establishes  the  rate  or  price  such 
consumers  pay.  When  a  municipality  establishes  a  system 
of  water- works,  its  rates  and  charges  to  those  who  use 
the  water  are  imposed  and  collected,  not  as  a  tax  but  as 
compensation  for  a  commodity  used.  (City  of  Chicago  v. 
Northwestern  Mutual  Life  Ins.  Co.  218  111.  40.)  For  many 
reasons  that  are  apparent,  such  rates  or  charges  for  the  use 
of  water  are  not  a  tax  within  the  meaning  of  the  term  as 
used  in  our  Revenue  law.  The  obligation  to  pay  rests  upon 
the  contract  made  between  the  user  of  water  and  the  mu- 
nicipality. A  tax  is  imposed,  not  by  reason  of  a  contract, 
but  as  the  regular  contribution  which  all  must  make  for  the 
support  of  the  government.  When  a  municipality  goes  in- 
to the  business  of  furnishing  water,  while  such  business  is 
more  or  less  public  in  its  nature,  it  does  so  not  in  the  capac- 
ity of  local  sovereignty.  (Wagner  v.  City  of  Rock  Island, 
146  111.  139.)  The  obligation  of  the  consumer  to  pay  rests 
upon  a  contract  entered  into  between  the  city  and  the  con- 
sumer, which  contract  the  consumer  had  an  option  to  make 
or  not,  as  he  pleased.  The  municipality  has  the  right  to 
charge  for  the  service  when  the  contract  has  been  made  and 
performed  on  its  part,  and  the  statute  gives  a  lien  upon  the 
premises  and  real  estate  of  the  consumer  so  supplied  with 
w-ater  by  the  municipality  and  such  charges  can  be  collected 
and  the  lien  enforced,  but  such  contractual  relation  does  not 
give  the  municipality  the  authority  or  power  to  collect  these 
charges  as  delinquent  taxes  under  our  Revenue  law.  The 
so-called  tax  will  not  be  abated,  as  it  might  be  a  proper 
charge  to  be  collected  from  whoever  owes  it,  in  a  proper 
proceeding. 


' 
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For  the  reasons  stated  the  judgment  will  be  reversed 
and  the  cause  remanded  to  the  county  court  of  Christian 
county,  with  directions  to  set  aside  the  judgment  and  sus- 
tain the  objections  made  by  appellant  to  the  entry  of  such 

J     gm      .         Reversed  and  remanded,  with  directions. 


The  PhoplB  ex  rel.  Edward  G.  Zilm,  County  Collector, 
Appellee,  vs.  Auda  M.  Conway,  Appellant. 

Opinion  filed  December  ly,  ipij. 

1.  Special  assessments — a  finding  by  court  that  improvement 
has  not  been  completed  is  binding.  A  finding  by  the  county  court, 
on  the  final  hearing,  that  the  improvement  has  not  been  completed 
in  conformity  with  the  ordinance  and  ordering  certain  things  to 
be  done  is  a  final  adjudication  of  the  question,  which  is  binding 
upon  the  city  and  the  property  owner  and  is  a  bar  to  an  applica- 
tion for  judgment  on  any  installment  of  the  assessment  until  the 
county  court  finds,  in  a  supplemental  application  properly  made, 
that  the  things  it  ordered  to  be  done  to  complete  the  improvement 
have  been  done. 

2.  Same — statutory  notice  of  re-instatement  of  a  case  must  be 
given  before  any  step  can  be  taken.  Where  a  judgment  for  the 
first  installment  of  a  special  assessment  is  reversed  by  the  Su- 
preme Court  upon  the  ground  that  the  county  court  had  no  power 
to  permit  the  contractor  to  give  a  bond  to  perform  the  things 
which  the  court  had  directed  to  be  done  in  order  to  make  the  im- 
provement comply  with  the  ordinance,  no  step  can  be  taken  in  the 
case  until  the  cause  has  been  re-instated  in  pursuance  of  the  statu- 
tory notice  to  the  objecting  property  owner,  and  the  latter  may 
show,  in  bar  of  a  subsequent  application  for  judgment,  that  no  no- 
tice of  such  re-instatement  was  given  and  that  the  things  directed 
to  be  done  to  complete  the  improvement  have  not  been  done. 

Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  A.  T.  Lardin,  Judge,  presiding. 

James  J.  Conway,  for  appellant. 

Rector  C.  Hitt,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

A  special  assessment  against  property  of  appellant  f6r 
paving  streets  in  Ottawa  was  confirmed  by  the  county  court. 
The  board  of  local  improvements  filed  in  the  court  a  cer- 
tificate of  the  completion  and  acceptance  of  the  improve-, 
ment,  and  there  was  a  hearing  of  objections  thereto  in 
accordance  with  section  84  of  the  Local  Improvement  act. 
There  were  objections  by  the  appellant  and  others,  and  the 
court  found  that  the  facts  stated  in  the  certificate  were  not 
true  and  that  certain  specified  things  must  be  done  to  con\- 
plete  the  improvement.  The  court  ordered  a  certain  part  of 
the  curb-stone  to  be  re- faced,  re-lined  and  re-set;  the  brick 
in  the  gutter  on  the  street  near  appellant's  property  to  be 
re-laid  at  the  established  grade ;  the  gutter  on  another  street 
to  be  re-laid ;  asphalt  filler  on  a  part  of  the  street  to  be  re- 
placed, and  other  specified  things  to  be  done.  The  changes 
required  by  the  court  were  not  made  but  the  contractor 
gave  a  bond  to  perform  the  work.  Upon  an  application 
for  judgment  for  the  first  installment  of  the  assessment 
the  appellant  filed  objections,  which  were  stricken  from  the 
files  by  the  court  and  a  judgment  was  rendered  against  her 
property,  from  which  she  appealed  to  this  court.  We  de- 
cided that  upon  the  certificate  being  filed  it  was  the  duty  of 
the  court  to  find  that  the  improvement  did  or  did  not  con- 
form to  the  requirements  of  the  ordinance ;  that  the  court 
had  jurisdiction  to  require  the  changes  to  be  made  and  the 
additional  work  to  be  done,  and  that  the  board  of  local  im- 
provements might  file  additional  or  supplemental  petitions 
until  the  court  should  be  satisfied  that  the  improvement  had 
been  made  in  substantial  accordance  with  the  ordinance. 
The  judgment  was  reversed,  however,  because  the  changes 
ordered  by  the  court  were  not  made  but  a  bond  was  ac- 
cepted in  the  place  of  performance.  It  was  held  that  the 
statute  provided  not  for  security  but  for  the  actual  per- 
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formance  of  the  work,  and  that  appellant  had  a  right  to 
have  her  objections  heard  and  not  stricken  from  the  files. 
(People  V.  Conway,  253  III.  140.)  On  September  28, 
191 2,  the  remanding  order  of  this  court  was  filed  -in  the 
county  court  but  no  notice  was  given  to  appellant  of  the 
intended  re-instatement  of  the  cause  as  required  by  sec- 
tion 113  of  the  Practice  act,  and  on  the  same  day  the  board 
of  local  improvements  filed  another  certificate  of  the  com- 
pletion and  acceptance  of  the  work.  October  22,  1912, 
was  set  for  a  hearing  on  the  certificate,  and  notices  of 
such  hearing  were  posted  and  published.  No  one  appear- 
ing at  the  hearing,  an  order  was  entered  by  default,  find- 
ing, in  general  terms,  that  the  improvement  conformed 
substantially  to  the  requirements  of  the  ordinance  but  with- 
out any  finding  that  the  changes  required  by  the  court  had 
been  made.  On  May  i,  19 13,  a  second  application  for 
judgment  against  the  property  of  appellant  was  filed,  ask- 
ing for  judgment  for  the  first,  second  and  third  install- 
ments of  the  assessment,  and  interest.  Appellant  filed  ob- 
jections, which  were  heard  on  June  24,  1913,  and  on  the 
hearing  the  former  application  for  judgment  was  dismissed 
on  motion  of  the  city.  Appellant  offered  to  prove  by  the 
witnesses  then  produced  that  the  changes  required  by  the 
court  on  the  first  hearing  had  not  been  made  and  that  the 
board  had  not  inspected  the  work,  and  she  showed  that  she 
had  no  notice  of  the  re-instatement  in  the  county  court  of 
the  former  case. 

It  was  considered  on  the  appeal  from  the  judgment  for 
the  first  installment  that  the  finding  of  the  court  that  the 
improvement  had  not  been  made  in  compliance  with  the 
ordinance  and  ordering  certain  specific  changes  to  make 
the  improvement  comply  with  the  ordinance  was  a  final 
and  binding  adjudication  upon  the  city  and  the  appellant, 
not  subject  to  review.  It  was  held  that  there  could  be  no 
judgment  against  appellant's  property  until  the  work  di- 
rected had  been  completed.    The  question  committed  to  the 


Bee.  Ml]  The  People  v,  Conway.  29 

county  court  had  been  settled  by  an  adjudication  that  was 
valid  and  binding  upon  the  city  and  the  appellant,  and  the 
reason  for  reversing  the  judgment  was  that  the  appellant 
was  not  required  to  accept  security  that  the  work  should 
be  done.  The  adjudication  would  be  binding  on  any  ap- 
plication for  judgment  for  the  first  or  any  installment,  and 
the  dismissal  of  the  first  application  on  the  hearing  of 
the  second  one  did  not  set  aside  or  in  any  manner  affect 
the  finality  of  the  finding  and  order  of  the  county  court 
concerning  the  completion  of  the  improvement.  When 
the  remanding  order  was  filed  in  the  county  court  the  ap- 
pellant was  entitled  to  ten  days'  notice  that  the  cause  was 
to  be  re-instated,  but  no  notice  was  given,  and  on  the  same 
day  another  certificate  was  filed,  which,  according  to  the 
abstract,  did  not  show  that  the  changes  ordered  by  the 
court  had  been  made  but  merely  certified  that  the  work 
was  properly  done  and  accepted  by  the  board.  Under  the 
decision  of  this  court  the  only  thing  left  for  the  county 
court  to  determine  on  a  supplemental  application  of  the 
board  of  local  improvements  was  whether  the  changes  or- 
dered by  the  court  had  been  made.  No  step  could  be  taken 
in  the  cause  remanded  from  this  court  until  it  should  be 
re-instated  in  pursuance  of  a  statutory  notice,  and  it  had 
never  been  so  re-instated  when  the  order  dismissing  it  was 
entered.  It  was  the  right  of  appellant,  on  any  application 
for  judgment  against  her  property,  to  show  these  facts, 
and  to  prove,  if  she  could,  that  the  changes  ordered  by 
the  court,  which  it  had  been  decided  must  be  made  before 
judgment  could  be  rendered  against  her  property,  had  not 
been  made,  and  that  there  had  been  no  finding  of  the  court, 
on  a  proper  application,  that  the  order  of  the  court  had 
been  complied  with. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Dorothea  Haase,  Appellee,  vs.  Johanna  Haase  et  al. — 
(Herman  L.  Franker  Appellant.) 

Opinion  Hied  December  17,  ipij. 

Practice — intervention  implies  a  suit  pending.  An  interven- 
tion implies  a  suit  pending  between  parties  in  which  another  ap- 
plies to  be  heard,  and  after  a  cause  has  been  heard  and  determined 
between  the  parties  and  a  final  decree  has  been  entered  there  can 
be  no  intervention  by  a  third  person,  but  the  latter's  rights,  if  any, 
must  be  enforced  in  an  original  proceeding. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  M.  L.  McKinlEy,  Judge,  presiding. 

Peter  Sissman,  for  appellant. 

WiLUAM  Daniel  Johnson,  for.  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Dorothea  Haase  filed  her  bill  for  partition  in  the  su- 
perior court  of  Cook  county  on  October  3,  19 12,  alleging 
that  John  Haase,  her  husband,  died  on  January  5,  1911, 
seized  of  certain  real  estate,  leaving  a  will,  which  was  ad- 
mitted to  probate,  whereby  he  devised  a  life  estate  in  such 
real  estate  to  the  complainant  with  power  of  sale,  and  leav- 
ing six  sons  and  daughters,  his  only  heirs.  The  bill  refers 
to  a  copy  of  the  will  attached  to  the  bill  as  an  exhibit  and 
made  a  part  of  it,  but  no  such  exhibit  is  attached  to  the 
bill.  It  is  averred  that  complainant  is  seized  of  a  life  es- 
tate with  the  power  of  sale  given  her  by  the  will,  and  each 
of  the  children  of  an  undivided  one-sixth  in  fee  simple, 
subject  to  the  life  estate  of  the  complainant  and  the  power 
of  sale  given  to  and  vested  in  her  by  the  terms  of  the  will. 
The  tenants,  the  trustee  under  a  trust  deed-  on  the  premises, 
and  the  unknown  owners  of  the  notes  secured  by  the  trust 
deed,  were  made  defendants.  The  tenants  and  trustee  an- 
swered and  their  rights  are  not  involved  in  this  appeal. 
The  sons  and  daughters  answered  confessing  the  allega- 
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tions  of  the  bill.  The  cause  was  referred  to  a  master,  who 
took  the  evidence,  which  consisted  of  the  testimony  of  the 
oldest  son  verifying  the  statements  of  the  bill.  The  will 
was  not  introduced  in  evidence  nor  any  evidence  other  than 
the  son's  testimony.  The  master  reported  his  findings  in 
accordance  with  the  bill,  and  a  decree  of  partition  was  en- 
tered on  January  31,  191 3.  Commissioners  appointed  to 
make  partition  having  reported  thct  the  premises  were  not 
susceptible  of  division,  a  decree  of  sale  was  rendered  on 
February  5,  191 3.  The  proceedings  having  thus  been  finally 
ended,  Herman  L.  Frankel  the  next  day  entered  a  motion 
for  leave  to  file  an  intervening  petition  to  vacate  the  decree 
of  sale  and  interlocutory  orders  and  for  leave  to  intervene 
as  a  defendant.  The  bearing  of  the  motion  was  continued 
until  February  10,  when  Frankel  presented  his  petition,  the 
motion  was  argued  and  its  decision  postponed  until  Febru- 
ary 14,  the  counsel  of  the  respective  parties  being  requested 
in  the  meantime  to  file  briefs.  Briefs  were  presented  on 
both  sides,  the  court  denied  the  motion,  and  Frankel  was 
allowed  an  appeal  to  this  court,  a  freehold  being  involved. 
Rhodes  v.  Rhodes,  172  111.  187;  Piper  v.  Piper,  231  id.  75. 
The  petition  sets  forth  a  written  agreement,  dated  June 
13,  191 2,  between  Mrs.  Haase  and  Frankel,  by  which  the 
former  agreed  to  sell  to  the  latter  the  premises  involved  in 
the  partition  suit  for  $19,350,  and  averred  that  she  repre- 
sented to  the  petitioner  that  she  had  sole  power  to  sell  and 
convey  a  fee  simple  title  to  the  premises  under  the  will  of 
John  Haase,  but  upon  an  examination  of  the  abstract  of 
title  it  was  ascertained  that  there  was  some  doubt  as  to  the 
construction  of  the  will,  and  it  was  thereupon  agreed  on 
September  18,  1912,  that  the  time  within  which  Mrs.  Haase 
should  be  required  to  cure  defects  in  the  title  should  be 
extended  to  December  31 ;  that  the  petitioner  supposed  the 
suit  by  Mrs.  Haase  was  a  proceeding  to  construe  the  will 
of  John  Haase  and  did  not  learn  that  it  was  a  partition 
suit  until  December  20,  19 12,  and  that  he  then  had  his 
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agreement  for  the  purchase  of  the  premises  recorded  and 
had  instructed  his  solicitor  to  take  all  proper  steps  to  en- 
force such  agreement.  The  prayer,  in  addition  to  the  va- 
cation of  the  decree  of  sale  and  interlocutory  orders  ancf 
leave  to  intervene  and  become  a  defendant,  is  for  a  con- 
struction of  the  will  of  John  Haase  and  a  specific  perform- 
ance of  the  agreement  of  Dorothea  Haase. 

The  original  bill  was  for  a  partition.  The  appellant 
claimed  to  have  purchased  the  premises  and  to  have  the 
right  to  have  the  title  conveyed  to  him.  If  he  had  been 
a  defendant  and  his  claims  well  founded  they  would  have 
constituted  a  defense  to  the  partition  suit.  He  might  prop- 
erly have  been  admitted  as  a  defendant  upon  a  sufficient 
showing  made  in  apt  time.  He  knew  on  December  20,  191 2, 
that  the  pending  suit  was  not  a  suit  to  obtain  a  construc- 
tion of  the  will  of  John  Haase  but  was  a  bill  for  the  par- 
tition of  real  estate  among  his  widow  and  heirs.  At  that 
time  the  master  had  made  no  report,  no  evidence  had  been 
taken  and  none  was  taken  until  over  a  month  later.  The 
appellant  did  not  choose  to  intervene  at  that  time  and  be- 
come a  party  to  the  proceedings  but  let  them  go  on  without 
objection  for  six  weeks  longer,  when  a  final  decree  was  en- 
tered in  the  cause.  It  was  only  after  the  entry  of  the  de- 
cree of  sale  that  he  asked  to  intervene,  and  it  was  then  too 
late.  There  was  no  longer  any  cause  in  which  to  intervene. 
It  was  ended.  An  intervention  implies  a  suit  pending  be- 
tween parties  in  which  another  applies  to  be  heard.  After 
a  cause  has  been  heard  and  determined  between  .the  parties 
there  can  be  no  intervention  by  a  third  person.  Whatever 
rights  another  may  then  have  in  the  subject  matter  of  the 
controversy  must  be  enforced  by  an  original  proceeding. 
That  course  is  still  open  to  the  appellant. 

The  order  denying  the  motion  to  vacate  the  order  of 

sale  and  permit  the  appellant  to  intervene  was  right,  and  it 

is  affirmed.  ^    ,       ^        , 

Order  affirmed. 
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The  People  ex  rcL  W.  E.  Stevenson,  County  Collector, 
Appellee,  vs.  The  Atchison^  Topeka  and  Santa  Fe 
Railway  Company,  Appellant. 

Opinion  filed  December  ly,  1913.    , 

1.  Taxes — one  objecting  to  tax  has  the  burden  of  showing  its 
invalidity.  The  presumption  is  that  a  tax  is  just  and  that  the  tax- 
ing authorities  have  properly  discharged  their  duties,  and  hence 
one  who  objects  to  the  collection  of  a  tax  has  the  burden  of  show- 
ing its  invalidity  by  clear  proof. 

2.  Same — county  board  has  a  reasonable  discretion  as  to  what 
amount  of  taxes  shall  be  raised.  While  it  is  against  the  policy  of 
the  law  to  levy  taxes  for  the  purpose  of  accumulating  a  large  fund 
for  the  remote  future  or  for  contingencies  that  may  never  occur, 
still  the  county  board  must  use  sound  business  judgment  so  that 
the  county's  credit  will  not  be  impaired,  and  has  a  reasonable  dis- 
cretion to  determine  what  amount  of  taxes  shall  be  raised  for  the 
current  expenses  of  the  county. 

3.  Same — county  not  obliged  to  resort  to  sale  of  anticipation 
warrants.  The  law  does  not  contemplate  that  the  county  board 
shall  limit  the  amount  of  taxes  to  be  raised  to  such  sum,  only,  as  is 
needed  for  the  payment  of  the  county  expenses  up  to  September  i, 
and  that  money  needed  to  pay  current  expenses  from  September  i 
to  the  time  the  taxes  are  paid  in  shall  be  raised  by  the  sale  of  an- 
ticipation warrants. 

4.  Same — what  docs  not  shpw  that  county  tax  is  invalid.  The 
mere  fact  that  the  report  of^he  finance  committee  of  the  county 
board,  based  upon  the  county  ^e^surer's  accounts  of  receipts  and 
expenditures  for  the  fiscal  year,  shows  a  balance  of  more  than 
$56,000  in  the  county  treasury  on  September  i,  does  not  show  that 
the  county  board's  levy  of  taxes  in  the  amount  of  $51,000  to  meet 
the  expenses  of  the  county  for  the  ensuing  year  is  unnecessary  and 
invalid,  as  it  cannot  be  presumed  that  the  balance  in  the  treasury 
is  available  for  general  county  expenses. 

Appeal  from  the  County  Court  of  Warren  county ;  the 
Hon.  L.  E.  Murphy,  Judge,  presiding. 

Robert  Dunlap,  Lee  F.  English,  and  Safeord  & 
Graham,  for  appellant. 

J.  N.  Thomas,  State's  Attorney,  (Hanley  &  Cox,  of 

counsel,)  for  appellee. 
261  -  3 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  from  a  judgment  rendered  against  it  in 
the  county  court  of  Warren  county  for  delinquent  county 
taxes  for  the  year  1912. 

Appellant  insists  that  the  entire  county  tax  was  void. 
In  support  of  this  contention  it  introduced  in  evidence  the 
report  of  the  finance  committee  of  the  county  board  of 
that  county  to  said  board,  which  reads,  in  part,  as  follows : 
"The  following  is  a  true  and  complete  statement  of  the  re- 
ceipts and  expenditures  of  the  fiscal  year  from  September 
I,  191 1,  to  September  i,  1912,  as  shown  by  the  accounts 
of  the  county  treasurer  in  account  with  Warren  county,  as 
of  record  in  the  office  of  the  county  clerk:     191 1 — Decem- 
ber, to  balance,  last  report,  September,  $61,974.95."    Then 
follows  an  itemized  statement  of  the  receipts  and  expendi- 
tures for  the  year  in  question,  closing  with  a  recapitulation 
showing  a  balance  in  the  treasury  of  $56,846.65,  and  con- 
cluding:    "Of  the  county  warrants  and  birth  and  death 
certificates  issued  to  September  i,  191 2,  there  remains  not 
reported  to  the  county  clerk  as  paid  and  canceled  and  still 
floating,  the  amount  of  $61.76."    This  report  was  accepted 
by  the  county  board  and  ordered  recorded.     It  was  also 
shown  by  the  evidence  that  the  county  board  adopted  a  re- 
port of  the  finance  committee  stating  that  the  county  ex- 
penses for  the  ensuing  year  would  aggregate  $51,000,  and 
directed  the  county  clerk  to  extend  the  county  tax  in  ac- 
cordance with  said  report. 

Section  26  of  chapter  34  of  the  Revised  Statutes  pro- 
vides, among  other  things,  that  the  county  board,  at  its 
September  meeting,  shall  make  out  a  "full  and  accurate 
statement  of  the  receipts  and  expenditures  of  the  preceding 
year,  *  *  *  together  with  an  accurate  statement  of  the 
finances  of  the  county  at  the  end  of  the  fiscal  year,  includ- 
ing all  debts  and  liabilities  of  every  description,  and  the  as- 
sets and  other  means  to  discharge  the  same,"  etc.     (Kurd's 
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Stat.  191 1,  p.  627.)  It  is  insisted  that  the  report  of  re- 
ceipts and  expenditures  mentioned  above  was  made  by  the 
county  board  in  compliance  with  this  provision  of  the  stat- 
ute, and  that  it  shows  that  the  county  had  on  hand  more 
than  $56,000  above  all  indebtedness,  and  that  therefore 
there  was  no  necessity  for  collecting  any  taxes  for  county 
expenses  for  the  ensuing  year;  as  all  the  $51,000  estimated 
for  such  county  expenses  could  be  paid  from  the  amount 
already  on  hand  and  still  leave  a  balance  of  over  $5000  in 
the  treasury.  We  are  not  prepared  to  hold,  from  anything 
in  the  record,  that  the  balance  shown  to  be  on  hand  could 
be  used  for  paying  general  county  expenses.  The  statutes 
provide  that  various  sums  shall  be  paid  into  the  county 
treasury  which  cannot  be  used  for  the  county  expenses, 
such  as  unclaimed  money  in  partition  suits,  (Kurd's  Stat. 
191 1,  p.  1731,)  compensation  under  the  Eminent  Domain 
statute,  (Ibid.  p.  1102,)  and  unclaimed  balances  in  the 
hands  of  public  administrators.  (Ibid.  p.  18.)  There  was 
no  showing  that  this  $61,974.95  balance  from  the  last 
yearly  report  was  not,  in  part,  made  up  from  some  of  those 
sources.  It  has  long  been  the  rule  of  this  court  that  "any 
one  objecting  to  the  enforcement  of  a  tax  assumes  the  bur- 
den of  showing  its  invalidity.  The  presumption  is  that  the 
tax  is  just, — that  all  officers  who  have  had  any  official  con- 
nection with  it  have  properly  discharged  their  duties  in  re- 
spect to  it.  These  presumptions  can  only  be  overcome  by 
clear  and  explicit  testimony."  (Peoria,  Decatur  and  Bvans- 
ville  Railway  Co,  v.  People,  116  111.  401*;  People  v.  Hulin, 
237  id.  122,  and  cases  cited;  2  Cooley  on  Taxation, — 
3d  ed. — 891.)  Even  if  we  concede,  for  the  sake  of  the  ar- 
gument, that  the  county  board  could  not  levy  a  tax  for  an 
ensuing  year  if  it  had  on  hand  money  enough  to  pay  the 
county  expenses  of  such  year  and  available  for  that  pur- 
pose, the  burden  would  rest  upon  appellant  to  show,  by  clear 
and  explicit  testimony,  that  the  balance  in  the  treasury  of 
$56,846.65  could  all  be  used  for  the  expenses  of  the  county. 
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There  is  another  reason  why,  in  our  judgment,  the 
county  court  properly  overruled  the  objection  in  question. 
Even  though  the  balance  of  $56,846.65  could  all  be  used 
for  county  purposes,  it  does  not  follow  that  the  law  did  not 
authorize  the  county  board  to  levy  and.  collect  additional 
taxes  for  the  county  expenses  for  the  ensuing  year.  It  is 
well  known  that  under  the  law  the  taxes  levied  for  the  ex- 
penses for  any  year  are  not  collected  so  as  to  be  available  to 
be  paid  out  for  county  expenses  until  several  months  after 
September  i.  The  argument  of  counsel  for  appellant  is, 
that  at  the  September  meeting  the  county  board  should  not 
have  in  its  treasury  anything  more  than  enough  money  to 
pay  the  bills  and  indebtedness  then  due;  that  any  money 
needed  to  pay  current  county  expenses  after  September  i 
until  the  taxes  are  paid  in  should  be  raised  by  the  sale  of 
anticipation  warrants  under  the  provisions  of  chapter  146a. 
(Kurd's  Stat.  191 1,  p.  2371.)  With  this  we  cannot  agree. 
We  are  in  full  accord  with  counsel's  contention  that  taxes 
are  levied  because  they  are  necessary  to  defray  the  ex- 
penses of  the  government  and  not  for  the  purpose  of  en- 
riching the  public  treasury;  that  the  unnecessary  accumu- 
lation of  money  in  the  public  treasury  is  unjust  to  the  peo- 
ple because  it  deprives  them  of  the  use  of  the  money  taken 
from  them  for  a  considerable  period,  and  is  impolitic,  as  it 
may  tempt  those  having  the  custody  of  the  funds  to  use 
them  improperly,  (i  Cooley  on  Taxation, — 3d  ed. — 13.) 
Taxes  should  not  be  levied  for  the  purpose  of  accumulat- 
ing funds  for  the  remote  future  or  for  contingencies  which 
may  never  occur ;  (Michigan  Land  and  Iron  Co.  v.  Town- 
ship of  VAnse,  63  Mich.  700;  Allen  v.  Peoria  and  Bureau 
Valley  Railroad  Co.  44  111.  85;)  but  no  court  has  ever 
held,  in  construing  a  statute  such  as  ours,  that  levying  taxes 
a  short  period  in  advance  to  provide  for  ordinary  and  nec- 
essary expenses  was  not  fully  justified.  The  revenue  stat- 
utes must  be  given  a  reasonable  construction.  It  was  not 
intended  by  the  legislature  that  the  county  authorities  should 
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not  have  a  reasonable  discretion  in  arranging  in  advance 
for  the  collection  of  the  necessary  tax  for  the  payment  of 
the  current  expenses.  We  do  not  consider  that  the  facts 
here  show  that  a  new  levy  of  the  amount  needed  for  the 
ensuing  year  would  be  unreasonable.  It  is  the  duty  of  the 
county  board  to  use  sound  business  judgment  so  that  the 
county's  credit  will  not  be  impaired.  {Ricketts  v.  Spraker, 
77  Ind.  371;  Florer  v.  McAffee,  135  id.  540;  see,  also, 
Keystone  Lumber  Co.  v.  Town  of  Bayfield,  94  Wis.  491 ; 
Roscommon  v.  Midland,  39  Mich.  424.)  The  sale  of  an- 
ticipation warrants  every  year  would  tend  to  injure  the 
credit  of  the  county  and  cost  the  tax-payers  more,  in  the 
end,  than  would  result  from  collecting  taxes  for  a  portion 
of  the  county  expense  a  few  months  in  advance.  In  dis- 
cussing the  maxim  that  a  revenue  law  ought  to  be  so  con- 
trived as  both  to  take  out  and  to  keep  out  of  the  pockets 
of  the  people  as  little  as  possible  over  and  above  what  it 
brings  into  the  public  treasury,  Judge  Cooley  lays  down  the 
rule  that  "the  maxim  would  justify  any  State  in  having  its 
treasury  in  condition  at  all  times  to  meet  all  possible  claims 
upon  it,  but  it  condemns  exactions  from  the  people  in  ad- 
vance of  any  needs  of  the  government."  (i  Cooley  on 
Taxation, — 3d  ed. — 13.)  It  is  against  the  policy  of  the 
law  to  raise  taxes  faster  than  they  are  likely  to  be  needed, 
but  our  statutes  have  committed  to  the  just  and  reasonable 
discretion  of  the  county  boards  the  question  as  to  what  is 
the  proper  amount  of  taxes  to  be  raised  for  the  current 
county  expenses.  The  courts  will  only  interfere  to  prevent 
a  clear  abuse  of  such  discretionary  powers.  Such  abuse  is 
not  shown  by  this  record. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Edward  G.  Zilm,  County  Collector, 
Appellant,  vs,  Willl\m  Leonard  et  al.  Appellees. 

Opinion  filed  December  ly,  1913* 

1.  Drainage — when  a  new  levy  for  keeping  ditches  and  drains 
in  repair  cannot  he  made,  A  new  levy  cannot  be  made  by  a  farm 
drainage  district  for  the  purpose  of  keeping  ditches  and  drains  in 
repair  where  there  is  more  money  in  the  hands  of  the  treasurer 
not  otherwise  appropriated  than  is  required  for  any  repairs  needed. 

2.  Same — when  additional  assessment  is  not  authorized.  The 
Farm  Drainage  act  does  not  authorize  a  new  additional  assessment 
to  be  levied  for  the  purpose  of  collecting  from  certain  property 
owners  the  money  which  they  have  escaped  payment  of  by  reason 
of  a  former  additional  assessment  being  held  invalid. 

3.  Same — what  is  meant  by  word  "credits"  in  section  26  of  the 
Farm  Drainage  act.  The  word  "credits,"  as  used  in  section  26  of 
the  Farm  Drainage  act,  which  provides  how  special  assessments 
shall  be  made,  has  no  reference  to  credits  for  an  illegal  tax  vol- 
untarily paid,  but  has  reference  to  the  provisions  of  a  prior  section 
authorizing  the  commissioners  to  credit  land  owners  with  the  value 
of  old  ditches  on  their  lands  which  can  be  advantageously  used  in 
whole  or  in  part. 

Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  A.  T.  Lardin,  Judge,  presiding. 

John  A.  Garland,  and  D.  L.  Dunavan,  for  appellant. 

Butters  &  Armstrong,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  LaSalle  county  sustaining  objections  of  the  appellees  to 
judgment  and  order  of  sale  of  their  lands,  upon  the  appli- 
cation of  the  county  collector,  for  a  delinquent  drainage 
assessment. 

Appellees  are  land  owners  in  Union  Drainage  EHstrict 
No.  I  in  the  towns  of  Freedom  and  Ophir, — a  drainage 
district  organized  under  the  Farm  Drainage  act.    An  origi- 
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nal  assessment  of  $10,000  for  the  construction  of  the  work 
was  levied  in  1908  and  the  work  was  completed.  In  Sep- 
tember, 1909,  the  commissioners  ordered  a  second  assess- 
ment of  $2500  spread.  All  the  land  owners  in  the  district 
except  appellees  paid  their  part  of  the  assessment,  which 
was  about  one-half  of  the  total  amount  of  the  assessment. 
Appellees  refused  to  pay  it,  and  by  objections,  when  the 
collector  applied  for  judgment  against  their  lands,  raised 
the  question  of  the  validity  of  the  assessment.  Their  ob- 
jections were  overruled  by  the  county  court,  but  upon  an 
appeal  to  this  court  the  judgment  of  the  county  court  was 
reversed  and  the  assessment  held  invalid.  {People  v.  Leon- 
ard, 247  111.  466.)  Thereafter  the  cause  was  re-instated  in 
the  county  court  and  by  agreement  of  the  parties  a  judg- 
ment was  rendered  sustaining  appellees'  objections. 

The  purpose  of  making  the  assessment,  as  recited  in  the 
resolution  adopted  by  the  commissioners,  was  to  pay  the 
expenses  of  certain  litigation  the  district  was  having  with 
some  of  the  appellees,  and  perhaps  others.  On  the  21st  of 
October,  191 1,  the  treasurer  of  the  commissioners  of  the 
district  filed  a  report  purporting  to  show  all  receipts  and 
disbursements  from  the  organization  of  the  district  to  the 
date  of  the  report.  The  report  showed  that  the  moneys 
paid  out,  and  a  balance  said  to  be  due  and  unpaid  for  tile, 
left  a  deficit  of  $246.11.  On  the  4th  day  of  March,  1912, 
the  commissioners  adopted  a  resolution  for  the  spreading 
of  a  special  assessment  of  $2500  "to  repair  and  maintain 
the  drainage  system  and  to  meet  the  necessary  expenses  of 
said  district."    It  was  this  assessment  appellees  objected  to. 

The  objections  sustained  by  the  court  were,  in  substance, 
that  the  assessment  was  levied  to  pay  an  indebtedness  previ- 
ously incurred;  that  there  was  no  record  showing  the  ne- 
cessity for  funds  to  be  used  in  the  future;  that  no  reason 
was  shown  by  the  record  upon  which  to  base  the  assess- 
ment; that  there  were  ample  funds  in  the  treasury  to  pay 
indebtedness  previously  incurred;  that  the  assessment  was 
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not  levied  for  the  purpose  of  making  repairs  and  maintain- 
ing the  drains,  as  there  were  ample  funds  in  the  hands  of 
the  treasurer  not  otherwise  appropriated  to  make  all  needed 
and  contemplated  repairs;  that  the  resolution  ordering  the 
assessment  was  insufficient,  does  not  find  the  levy  was  nec- 
essary for  the  purposes  stated  and  does  not  define  any  law- 
ful purpose  for  which  the  money  was  to  be  expended ;  that 
the  levy  was  an  attempt  to  collect  from  the  objectors  the 
amount  of  the  previous  additional  levy  which  was  held  in- 
valid, without  requiring  land  owners  who  had  paid  the  in- 
valid assessment  to  pay  any  part  of  the  last  assessment. 

Paragraph  1 16  of  chapter  42  of  Kurd's  Statutes  of  191 1 
makes  it  the  duty  of  the  commissioners,  after  the  comple- 
tion of  the  work,  to  keep  the  same  in  repair,  and  if  they 
find,  by  reason  of  an  error  in  locating  or  constructing- the 
ditches  or  from  any  other  cause,  the  lands  are  not  drained 
or  protected  as  contemplated  or  some  of  them  receive  par- 
tial or  no  benefit,  the  commissioners  are  required  to  use 
the  corporate  funds  of  the  district  to  carry  out  the  original 
purpose,  to  the  end  that  all  the  lands,  so  far  as  practicable, 
shall  receive  their  proper  and  equal  benefits  as  contemplated 
when  they  were  classified,  and  if  sufficient  funds  are  not  on 
hand  the  commissioners  may  make  a  new  tax  levy.  The 
only  record  of  the  need  of  additional  money  for  repairs  is 
the  resolution  above  referred  to,  and  while  the  commission- 
ers testified  that  some  repairs  were  needed,  it  was  not  pre- 
tended that  any  such  sum  as  $2500  was  required  for  that 
purpose.  The  real  reason  for  levying  the  assessment,  as 
stated  by  one  of  the  commissioners  in  his  testimony,  was 
that  they  had  failed  to  collect  from  appellees  any  part  of 
the  first  additional  levy  because  it  was  held  to  be  invalid. 
Before  it  was  so  held  to  be  invalid  all  the  land  owners  ex- 
cept appellees  had  paid  their  part  of  the  invalid  assessment, 
amounting,  in  the  aggregate,  to  $1264.07.  It  was  not  the 
purpose  of  the  commissioners  to  collect  from  those  land 
owners  any  part  of  the  last  assessment.     They  only  in- 
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tended  to  collect  the  assessment  spread  against  appellees' 
property  and  give  the  other  land  owners  in  the  district 
credit  for  the  amount  of  their  respective  assessments  with- 
out requiring  them  to  pay  anything. 

The  treasurer  of  the  commissioners  of  the  district  in 
making  his  report  did  not 'charge  himself  with  or  account 
for  the  $1264.07  collected  on  the  previous  additional  assess- 
ment. According  to  the  treasurer's  report  there  was  a  bal- 
ance in  his  hands  from  the  original  assessment  of  $2843.  i4> 
against  which  there  was  an  indebtedness  oh  the  tile  con- 
tract of  $3089.25.  There  was  an  indebtedness,  therefore, 
for  the  construction  of  the  work,  above  the  amount  of  the 
assessment  received  to  pay  for  it,  of  something  over  $200. 
It  is  not  claimed  that  the  levy  now  under  consideration  was 
made  for  the  payment  of  indebtedness  incurred  previous  to 
making  the  levy.  It  was  made  "to  repair  and  maintain  the 
drainage  system  and  to  meet  the  necessary  expenses  of  said 
district."  The  statute  only  authorizes  a  new  levy  for  the 
purpose  of  keeping  the  drains  and  ditches  in  repair  when 
there  are  not  sufficient  funds  on  hand  for  that  purpose. 
The  proof  here  shows  that  there  was  more  money  in  the 
hands  of  the  treasurer  not  otherwise  appropriated  than 
was  necessary  to  make  any  repairs  that  were  needed.  The 
proof  further  shows  that  the  levy  was  not  made  for  the 
purpose  of  raising  money  to  make  repairs,  but  for  the  pur- 
pose of  collecting  from  appellees  the  money  they  had  es- 
caped payment  of  by  reason  of  the  previous  additional  levy 
being  held  invalid.  From  the  standpoint  of  fairness  this 
may  well  have  seemed  a  desirable  end,  but  we  find  no  au- 
thority in  the  statute  for  attaining  it  in  that  manner. 

It  has  uniformly  been  held  that  an  illegal  tax  volun- 
tarily paid  cannot  be  recovered  back.  (  Yates  v.  Royal  Ins. 
Co.  200  111.  202.)  Reliance  is  placed  on  paragraph  100  of 
chapter  42  of  Kurd's  Statutes  of  191 1.  That  section  re- 
lates to  the  manner  of  making  a  special  assessment  upon 
the  lands  of  the  district,  and  provides  that  "the  balance  of 
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tax  over  credits  or  of  damages  or  other  credits  over  the  tax 
showing  the  amount  due  to  the  district  by  each  land  owner 
on  the  separate  tracts,  or,  due  to  the  land  owner  by  the 
district,  shall  be  set  down  in  final  columns."  The  credits 
there  mentioned  have  no  reference  to  credits  for  an  illegal 
tax  voluntarily  paid.  In  a  prior  section*  it  is  provided  that 
where  a  ditch  had  been  previously,  in  whole  or  in  part, 
constructed  so  that  it  could  be  advantageously  utilized,  the 
commissioners  were  authorized  to  estimate  the  value  of  such 
old  ditch  and  allow  the  owner  proper  credit  for  it.  It  is 
such  credits  which  are  authorized  by  paragraph  lOO  to  be 
deducted  in  spreading  an  assessment. 

We  are  of  opinion  the  county  court  was  correct  in  deny- 
ing the  application  for  judgment.    The  judgment  is  affirmed. 

Judgment  affirmed. 


Flora  A.  Lunger,  Plaintiflf  in  Error,  vs,  G.  Gale  Gil- 
bert, Admr.,  et  al.  Defendants  in  Error. 

Opinion  filed  December  i^,  IP13. 

Practice — zvhen  case  should  be  taken  to  the  Appellate  Court. 
A  writ  of  error  to  review  a  judgment  of  the  circuit  court  finding 
against  the  claims  of  alleged  heirs  to  the  personal  estate  in  the 
hands  of  the  public  administrator  and  ordering  the  administrator 
to  pay  such  funds  to  the  county  treasurer  should  be  sued  out  6i 
the  Appellate  Court,  there  being  no  special  feature  of  the  case 
which  would  give  the  Supreme  Court  jurisdiction. 

Writ  op  Error  to  the  Circuit  Court  of  Jefferson 
county ;  the  Hon.  William  H.  Green,  Judge,  presiding. 

Robert  M.  Farthing,  and  Kirby  Smith,  for  plaintiff 
in  error. 

Joel  P.  Watson,  State's  Attorney,  and  Thompson  & 
Thompson,  (Albert  Watson,  of  counsel,)  for  defend- 
ants in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Charles  D.  Cook  died  intestate  at  Mt.  Vernon,  in  Jef- 
ferson county,  on  November  15,  1906,  and  administration 
of  his  estate  was  committed  to  the  public  administrator. 
After  the  payment  of  all  just  debts  and  charges  against  the 
estate  a  balance  of  the  personal  estate,  amounting  to  more 
than  $6000,  remained  in  the  hands  of  the  administrator, 
and  he  published  notice,  in  accordance  with  section  49  of 
the  Administration  act,  to  all  persons  having  claims  against 
the  estate  to  exhibit  them  before  the  county  court.  The 
plaintiflf  in  error.  Flora  A.  Lunger,  claimed  the  whole  es- 
tate as  sole  heir,  and  Nancy  J.  Sechrest  and  others  jointly 
claimed  the  whole  estate  as  heirs  to  the  exclusion  of  the 
plaintiff  in  error.  At  the  July  term,  1910,  there  was  a  hear- 
ing and  judgment  against  both  claims,  and  appeals  were 
taken  to  the  circuit  court,  in  which  there  was  another  hear- 
ing at  the  September  term,  1910.  Judgment  was  again 
rendered  against  both  claims,  and  the  administrator  was 
ordered  to  pay  all  funds  in  his  hands  belonging  to  the  es- 
tate to  the  county  treasurer.  Flora  A.  Lunger  sued  out  a 
writ  of  error,  and  cross-errors  have  been  assigned  on  be- 
half of  the  other  claimants. 

This  writ  should  have  been  sued  out  of  the  Appellate 
Court.  The  case  does  not  involve  a  franchise  or  freehold, 
the  validity  of  a  statute  or  a  construction  of  the  constitu- 
tion, it  does  not  relate  to  the  revenue,  and  the  State  is  not 
interested,  as  a  party  or  otherwise.  It  is  therefore  not  one 
of  the  cases  in  which  a  writ  of  error  may  be  prosecuted 
directly  from  this  court. 

The  cause  will  be  transferred  to  the  Appellate  Court 

for  the  Fourth  District.  ^  s        x       j 

Cause  transferred. 
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WiLUAM  A.  Sharp  et  al.  Appellees,  vs.  The  Trustees  op 

Schools  et  al.  Appellants. 

Opinion  Hied  December  //,  19 13, 

1.  Deeds — when  a  deed  will  be  set  aside  for  want  of  sufficient 
mental  capacity,  A  deed  will  be  set  aside  in  equity  at  the  suit  of 
the  grantor's  heirs  where  the  preponderance  of  the  evidence  shows 
that  the  grantor  did  not  have  sufficient  mental  capacity  to  manage 
the  property  and  protect  her  own  interests,  nor  to  reason  in  regard 
to  the  value  of  the  property  and  the  effect  of  the  conveyance,  nor 
to  place  her  will  in  opposition  to  the  request  of  the  grantee  for 
the  conveyance. 

2.  Same — court  of  equity  may  correct  mistake  in  description  of 
land  in  deed.  A  misdescription  of  land  in  a  deed  purporting  to 
convey,  among  other  lands,  forty  acres  which  the  grantor  did  not 
own,  will  be  corrected  in  equity,  where  the  evidence  is  clear  that 
the  description  as  to  such  forty  was  a  mistake,  and  that  both  par- 
ties intended  the  deed  should  convey  another  forty  acres  which  the 
grantor  owned  and  of  which  the  grantee  was  in  possession  when 
the  deed  was  made  and  thereafter  continued  in  such  possession. 

3.  Appeals  and  errors — when  admission  of  incompetent  evi- 
dence will  not  reverse.  The  admission  of  incompetent  evidence  in 
a  chancery  case  will  not  be  ground  for  reversal  where  there  is 
sufficient  competent  evidence  in  the  record  to  sustain  the  decree, 
disregarding  the  evidence  complained  of. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  J.  C.  McBride,  Judge,  presiding. 

William  Abbot,  Miller  &  McDavid,  John'  L.  Dryer, 
and  D.  R.  Kinder,  for  appellants. 

William  N.  Ragan,  Hill  &  Bullington,  and  George 
B.  Rhoads,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellees,  who  are  heirs  of  Mildred  L.  Sharp,  de- 
ceased, filed  their  bill  for  the  partition  of  170  acres  of  land 
in  Montgomery  county,  for  the  reformation  of  a  deed  con- 
veying a  part  of  the  land,  and  the  cancellation  of  a  deed 
executed  by  Mildred  L.  Sharp  conveying  the  whole  of  it  to 
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Peter  C.  Wood,  because  of  her  want  of  mental  capacity. 
Answers  were  filed,  a  hearing  was  had  before  the  chancellor, 
a  decree  was  rendered  granting  the  relief  prayed  for,  an  ap- 
peal was  taken,  and  it  is  insisted  that  the  decree  is  contrary 
to  the  evidence. 

Peter  C.  Wood  owned  the  land  in  1862  and  lived  on  it 
from  that  time  until  his  death,  in  19 12.  In  1868  he  was  a 
widower,  and  Mildred  L.  Sharp  was  a  widow  having  five 
sons  and  a  daughter.  She  went  to  live  upon  the  premises 
as  Wood's  housekeeper  in  that  year,  taking  her  family  with 
her,  and  from  that  time  until  her  death,  in  1909,  she  and 
her  family  and  Wood  lived  upon  the  premises  in  the  same 
house,  practically  as  one  family.  Wood  was  an  intelligent 
man  of  some  education,  well  informed  and  given  to  much 
reading,  but  of  intemperate  habits  with  reference  to  the  use 
of  intoxicating  liquors.  He  seems  to  have  paid  little  atten- 
tion to  the  farming  of  the  land  at  any  time  and  to  have 
been  engaged  in  no  regular  business  after  Mrs.  Sharp's  com- 
ing to  the  farm,  except  that  for  two  years,  about  1890,  he 
kept  a  saloon  in  Coflfeen.  During  this  time  he  continued  to 
live  on  the  land,  which  was  a  mile  and  a  half  east  of  Cof- 
f een.  .  He  had  been  in  the  civil  war  and  received  a  pension, 
which  was  at  first  $10  or  $12  a  month  but  was  later  in- 
creased to  $36  a  month.  He  owned  also,  besides  the  land 
involved  in  this  suit,  40  acres  of  land  in  Bond  county  and 
100  acres  more  in  Montgomery  county,  all  of  which  he  sold 
after  Mrs.  Sharp  moved  on  his  land  and  it  is  not  involved 
here.  Mrs.  Sharp  was  an  uneducated  woman,  unable  to 
read  or  write,  and  was  a  hard  worker.  Her  boys  worked 
on  the  farm,  some  of  them  leaving  as  they  grew  up,  but 
William,  who  is  one  of  the  appellees,  remained  with  her 
and  has  worked  on  the  farm  all  his  life.  There  is  no  evi- 
dence as  to  the  terms  of  the  agreement  under  which  Mrs. 
Sharp  moved  into  the  premises  with  her  family.  One  side 
contends  that  Wood  controlled  the  farm  and  its  manage- 
ment ;  the  other,  Mrs.  Sharp.    There  is  evidence  of  circum- 
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stances  to  support  either  contention.  The  relations  between 
them  appear  to  have  been  entirely  harmonious,  and  the 
weight  of  the  evidence  indicates  that  Mrs.  Sharp  took  the 
lead  in  the  direction  and  management  of  the  business  and 
work  of  the  farm.  In  any  event,  in  1879  Wood  conveyed 
to  Mrs.  Sharp,  by  warranty  deed,  the  40  acres  on  which 
was  the  house,  being  the  north-east  quarter  of  the  north- 
west quarter  of  section  9,  for  the  consideration,  as  stated 
in  the  deed,  of  $1000.  There  was  a  mortgage  for  $600  on 
the  40,  which  was  subsequently  released,  and  she  gave  her 
note,  secured  by  a  new  mortgage,  for  $575.  This  was  later 
renewed  for  a  smaller  amount  and  afterward  paid.  After- 
ward,  on  November  15,  1890,  Wood  executed  a  warranty 
deed  purporting  to  convey  to  Mrs.  Sharp,  for  the  consid- 
eration of  $3000,  150  acres  of  land,  which  included  20  acres 
not  involved  in  this  case.  The  170-acre  tract  in  contro- 
versy consisted,  besides  the  40  acres  already  mentioned 
as  having  been  conveyed  to  Mrs.  Sharp,  of  the  south-east 
quarter  of  the  south-west  quarter  of  section  4,  the  south- 
east quarter  of  the  north-west  quarter  and  the  west  three- 
fourths  of  the  north-west  quarter  of  the  north-east  quarter 
of  section  9,  and  the  north  half  of  the  north-west .  quar- 
ter of  the  south-east  quarter  of  section  10.  The  deed  of 
November  15,  1890,  purported  to  convey  the  portions  of 
section  4  and  section  10.  just  described,  and  the  west  three- 
fourths  of  the  north-west  quarter  of  the  north-east  quar- 
ter and  the  south-east  quarter  of  the  north-west  quarter 
of  section  10.  It  is  this  deed  whose  reformation  is  sought 
as  to  the  south-east  quarter  of  the  north-west  quarter  of 
section  10.  On  June  15,  1891,  Wood  executed  a  warranty 
deed  to  Mrs.  Sharp  for  the  west  three-fourths  of  the  north- 
west quarter  of  the  north-east  quarter  of  section  9,  stat- 
ing therein  that  it  was  intended  to  correct  an  error  in  the 
deed  of  November  15,  1890.  The  evidence  does  rfot  dis- 
close the  circumstances  under  which  any  of  these  deeds 
were  made.    They  placed  the  legal  title  to  the  property  in 
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Mrs.  Sharp,  and  no  reason  appears  in  the  evidence  to  sup- 
pose the  transactions  in  which  they  were  given  were  not 
what  the  documentary  evidence  indicates, — actual  sales  in 
good  faith  for  the  purpose  of  transferring  the  ownership 
of  the  property.  Other  motives  may  be  conjectured,  but 
they  rest  wholly  on  conjecture  and  have  no  foundation  in 
the  evidence.  After  Mrs.  Sharp  thus  became  the  owner  of 
the  land  the  use  and  occupation  of  it  continued  as  before, 
she  conducting  the  farming  operations  with  the  assistance 
of  her  sons  and  Wood  continuing  to  reside  upon  the  prem- 
ises with  her  and  her  family.  Since  she  had  the  legal  title 
to  the  premises  and  no  equitable  claim  is  shown  by  the  evi- 
dence on  the  part  of  Wood  or  any  other  person,  her  occu- 
pation of  the  premises  in  the  manner  indicated  must  be  re- 
garded as  the  actual  possession  of  the  owner  in  accordance 
with  the.  apparent  title.  The  town  collector's  book  each 
year  from  1882  shows  in  the  column  provided  for  that  pur- 
pose that  the  taxes  on  the  land  were  paid  by  P.  C.  Wood. 
When  the  conveyances  were  made  the  officers  making  the 
collector's  books  made  no  change  in  the  name  of  the  per- 
son to  whom  the  property  should  be  assessed  and  it  ap- 
peared on  the  books  each  year  as  assessed  in  Wood's  name. 
It  appears  from  the  evidence  that,  even  though  the  title  was 
changed,  land  sometimes  stood  in  the  original  name  in  the  ^ 
collector's  book  for  years,  and  that  it  was  customary  to 
write  in  the  column  where  the  taxes  are  entered  paid,  the 
name  of  the  person  paying  them.  Considering  the  relation 
of  the  parties  it  is  not  strange  that  Wood  should  have  paid 
the  taxes  to  the  collector,  and  the  fact  that  he  did  so  is  not 
evidence  that  he  paid  them  on  his  own  account,  since  he 
claimed  no  title  to  the  land,  but  rather  on  account  of  the 
person  holding  the  title.  The  apparent  relations  of  the  par- 
ties to  one  another  and  to  the  land  remained  unchanged  un- 
til Mrs.  Sharp's  death,  in  1909,  at  the  age  of  seventy-nine 
years.  A  change  occurred,  however,  in  the  record  title  by 
virtue  of  a  warranty  deed  executed  by  Mrs.  Sharp  to  Peter 
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C.  Wood  on  March  ii,  1907,  conveying  the  170  acres  in 
controversy  for  the  purported  consideration  of  $1000.  This 
is  the  deed  which  is  sought  to  be  set  aside.  Peter  C.  Wood 
died  April  7,  191 2,  leaving  a  will,  whereby  he  devised  all  his 
real  estate  to  the  school  trustees  of  town  7,  north,  range  3, 
west,  in  Montgomery  and  Bond  counties,  for  the  use  of  the 
inhabitants  of  said  township  for  the  use  of  schools.  The  cir- 
cumstances under  which  this  deed  was  executed  are  shown 
by  the  evidence.  Negotiations  were  in  progress  with  Wood 
for  the  purchase  of  the  coal  underlying  the  land,  when,  in 
making  an  abstract,  the  title  was  found  to  be  in  Mrs.  Sharp. 
The  abstracter  called  Wood  on  the  telephone  and  told  him 
of  this  condition,  when  Wo'od  told  him  that  he  would  have 
it  arranged  in  a  few  days.  In  about  ten  days  the  deed  of 
March  11,  1907,  was  placed  on  record.  On  the  morning 
of  the  day  the  deed  was  executed  Wood  told  Roy  Pointer, 
a  young  man  whom  Mrs.  Sharp  had  brought  up  and  who 
lived  on  the  place,  to  hitch  up  and  take  Mrs.  Sharp  to  town 
to  make  the  coal  deed.  Wood  himself  drove  into  Coffeen 
and  Pointer  followed  with  Mrs.  Sharp,  whom  he  left  in 
front  of  the  Studebaker  Bank.  Shortly  afterward  Wood 
and  Mrs.  Sharp  entered  the  bank  together,  Wood  having  in 
his  hand  a  paper  which  he  handed  to  Studebaker,  saying, 
^  "I  wish  you  would  take  our  acknowledgment  to  this  paper." 
Studebaker  wrote  Mrs.  Sharp's  name,  she  made  her  mark, 
and  Thomas  Manley,  who  happened  to  come  in,  witnessed 
it.  Studebaker  put  his  seal  on  the  paper  and  handed  it  to 
Wood.  The  paper,  which  was  the  deed  in  controversy,  was 
neither  read  nor  explained  to  Mrs.  Sharp  and  no  money 
was  paid  to  her.  Afterward  Pointer  met  Mrs.  Sharp  and 
Wood  in  front  of  the  bank  and  she  got  in  the  buggy  with 
him  and  went  home.  The  land  at  that  time,  exclusive  of 
the  coal,  was  worth  $60  an  acre  and  the  coal  was  worth 
$10  an  acre.  Wood  immediately  sold  the  coal  for  that 
amount  ($1700)  and  conveyed  it  to  Theodore  Rassieur  on 
April  8,  1907.    After  the  execution  of  this  deed  no  change 
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took  place  in  the  management  or  possession  of  the  land. 
Wood  exercised  no  control  over  it,  but  Mrs.  Sharp  and  her 
sons  continued  to  farm  it  during  the  two  remaining  years 
of  her  life,  and  afterward  her  son  William,  and  William's 
son,  Lemuel,  occupied  and  farmed  it. 

The  testimony  of  the  witnesses  in  regard  to  the  mental 
ability  of  Mrs.  Sharp,  as  is  usual  in  controversies  of  this 
character,  is  conflicting  and  much  of  it  of  no  particular 
value.  The  conflict  is  more  in  the  opinions  expressed  than 
in  the  facts  recited,  and  many  of  the  opinions,  judging  from 
the  facts  recited,  were  expressed  with  an  insufficient  basis 
to  give  them  much  force.  While  Mrs.  Sharp  was  entirely 
uneducated  she  was  industrious,  and  until  the  last  few  years 
of  her  life  seems  to  have  prosecuted  successfully  the  busi- 
ness of  the  farm.  She  acquired  property,  but  to  what  ex- 
tent she  had  the  assistance  of  Wood  or  of  her  sons  in  its 
management  or  to  what  extent  such  assistance  was  neces- 
sary does  not  appear.  With  such  agencies  and  such  assist- 
ance as  she  had  she  became  the  owner  of  this  land.  About 
fourteen  years  before  her  death  she  injured  her  hand,  which 
became  enlarged  aild  partly  incapacitated  her  for  work,  and 
later  on  she  was  afflicted  with  rheumatism.  These  things 
weakened  her  physically,  and  a  few  years  before  her  death 
she  suffered  a  sunstroke,  after  which  she  did  not  work 
much.  She  was  concerned  in  no  business  transactions  for 
the  last  few  years  of  her  life,  her  dealings  being  confined 
to  such  things  as  bringing  butter  and  eggs  to  market  and 
exchanging  them  for  groceries  or  other  small  household 
supplies,  and  even  in  these  matters  she  trusted  entirely  to 
the  merchant  with  whom  she  was  dealing  as  to  the  quan- 
tity and  value  of  what  she  sold  and  bought.  She  made 
small  deposits  in  the  bank  and  drew  out  small  amounts,  but 
Studebaker,  the  banker,  said  he  knew  she  was  not  compe- 
tent to  transact  business  and  he  did  not  transact  any  busi- 
ness with  her  alone  for  this  reason.  G.  W.  Huffer  went 
out  to  her  house  to  see  about  getting  an  option  on  her  coal 
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and  was  there  three  or  four  hours.  He  talked  with  her  and 
found  her  a  feeble  old  woman.  He  did  not  talk  business 
with  her  and^did  not  think  she  was  able  to  transact  busi- 
ness. All  the  evidence  is  not  harmonious  and  there  is  con- 
tradictory evidence  in  regard  to  her  actual  condition.  We 
shall  not  review  the  testimony  of  the  witnesses  in  detail. 
Our  conclusion  from  a  consideration  of  all  the  evidence  in 
the  record  is  that  Mrs.  Sharp  had  not  sufficient  mental  ca- 
pacity to  make  the  conveyance  in  question,  to  manage  her 
property  and  protect  her  own  interest.  She  had  not  the 
mental  strength  to  reason  in  regard  to  the  value  of  the 
property  she  was  conveying  and  the  effect  of  the  convey- 
ance upon  her  or  to  place  her  will  in  opposition  to  the 
request  of  Wood  and  protect  herself  in  the  transaction. 

It  is  insisted  that  the  evidence  does  not  justify  the  cor- 
rection of  the  deed  as  to  the  40  acres.  Wood  did  not  own 
the  40  acres  described  in  the  deed,  and  it  is  therefore  mani- 
fest that  it  was  included  in  the  deed  by  mistake.  He  did 
own  the  40  acres  in  section  9.  The  same  mistake  as  to  the 
30  acres  was  corrected  when  it  was  discovered.  There  was 
no  other  40  acres  with  which  Mrs.  Sharp  was  concerned, 
and  she  continued  in  possession  of  the  40  acres  in  section  9 
as  before  the  deed  was  made.  The  fact  that  Wood  in- 
eluded  that  tract  in  the  deed  of  conveyance  to  him  indicates 
that  he  understood  that  he  had  previously  conveyed  it  to 
tier.    The  court  properly  decreed  reformation  of  the  deed. 

Objection  was  made  to  the  admission  in  evidence  of 
Mrs.  Sharp's  statement  when  going  to  Coffeen  that  she  was 
going  to  fix  the  coal  papers,  and  on  coming  back  that  she 
had  fixed  them.  This  evidence  was  incompetent,  but  there 
was  ample  evidence  to  sustain  the  decree  without  this  or 
any  of  the  evidence  of  whose  admission  complaint  is  made, 
and  when  that  is  the  case  a  decree  will  not  be  reversed  on 
account  of  the  admission  of  incompetent  evidence. 

The  decree  is  affirmed.  ^^^^^^  ^^,„^^_ 
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Delia  D.  Marks,  Appellee,  vs.  James  P.  Madsen, 

Appellant. 

Opinion  filed  December  i/,  IP13. 

1.  Boundary  lines — what  testimony  does  not  tend  to  show  an 
agreed  boundary  line.  In  an  action  of  trespass  quare  clausum 
f regit,  testimony  that  plaintiff's  grantor  measured  off  forty  feet  of 
the  lot  conveyed  by  the  deed  and  put  a  stake  down,  and  that  plain- 
tiff built  a  fence  upon  the  line  so  indicated  and  took  possession,  is 
admissible  for  the  purpose  of  showing  the  nature  of  the  plaintiff's 
possession,  but  it  has  no  tendency  to  show  an  agreed  boundary  line 
and  should  be  limited  to  the  purpose  for  which  it  was  admissible. 

2.  Same — when  rule  concerning  boundary  lines  by  agreement 
does  not  apply.  The  rule  concerning  boundary  lines  by  agreement 
applies  under  two  conditions,  only,— where  the  line  is  in  dispute 
and  where  it  has  not  been  ascertained, — and  in  either  case  the 
agreement  is  for  the  purpose  of  establishing  the  disputed  or  un- 
ascertained line;  but  the  rule  does  not  apply  where  the  grantor 
merely  measures  off  a  certain  number  of  feet  and  drives  a  stake 
and  the  grantee  builds  a  fence  on  the  line  and  takes  possession. 

3.  Evidence — when  general  objection  against  husband  testify- 
ing is  properly  overruled.  In  an  action  concerning  the  separate 
property  of  the  wife  the  husband  is  competent  to  testify  as  against 
a  general  objection  to  his  testifying,  and  the  fact  that  he  testified 
to  conversations  of  the  wife  which  he  was  not  competent  to  testify 
to  is  not  ground  for  complaint,  where  no  objection  was  made  to 
any  particular  question  or  answer  relating  to  the  conversation. 

4.  Pleading — when  plaintiff  in  trespass  quare  clausum  f regit 
must  make  a  new  assignment.  If  the  declaration  in  an  action  of 
trespass  quare  clausum  fregit  is  general,  without  particularly  de- 
scribing the  land,  and  the  defendant  has  any  land  in  the  same 
jurisdiction,  the  latter  may,  under  a  plea  oi' liberum  tenementum, 
show  in  defense  that  he  has  title  to  any  land  in  the  jurisdiction 
unless  the  plaintiff  makes  a  new  assignment  particularly  describing 
the  locus  in  quo. 

5.  Same — oMce  of  a  new  assignment  where  a  plea  of  liberum 
tenementum  is  Hied.  The  office  of  a  new  assignment,  where  a  plea 
of  liberum  tenementum  is  filed  to  a  declaration  in  an  action  of  tres- 
pass quare  clausum  fregit  which  merely  describes  the  plaintiff's 
close  as  being  in  the  county,  is  to  furnish  a  more  particular  de- 
scription of  the  plaintiff's  land,  the  reason  for  the  new  assignment 
being  that  the  judgment  under  such  plea,  where  ownership  of  the 
land  is  tried,  is  res  judicata  of  the  location  of  the  boundary  line. 
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AppEAi,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Samuei^  C.  Stough,  Judge,  presiding. 

Pope,  Hoig,  Fuli^er  &  Nichols,  (John  W.  Leedle, 
of  counsel,)  for  appellant. 

John  S.  Reynolds,  for  appellee. 

/y}Ax,  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

■  * 

This  is  an  action  of  trespass  quare  clausum  fregit, 
brought  by  Delia  D.  Marks,  the  appellee,  in  the  circuit  court 
of  Cook  county,  against  James  P.  Madsen,  the  appellant. 
The  declaration  described  the  premises  as  a  certain  close  of  \ 

the  plaintiff  situated  in  Cook  county,  to  which  she  had  title,  >J 

under  the  Statute  of  Limitations,  by  adverse  possession  for 
twenty  years.  The  defendant  filed  a  plea  of  the  gen^riCis- 
sue  and  a  plea  of  liberum  tenementum.  To  thepl€a  of  free- 
hold the  plaintiff  filed  a  general  replication.  ^Afterward, 
by  leave  of  court,  the  plaintiff  filed  an  additional  count,  in 
which  the  premises  were  described  in  the  same  general  way 
and  the  title  alleged  was  the  same  as  in  the  original  decla- 
ration. To  the  additional  count  the  defendant  filed  a  plea 
of  the  general  issue,  a  plea  of  liberum  tenementum,  and  a 
•  third  plea  that  the  close  in  the  additional  count  mentioned 
was  the  close  of  the  defendant,  which  the  plaintiff  had  used 
under  a  license  from  the  defendant.  The  plaintiff  filed  a 
general  replication  to  this  third  plea  and  did  not  reply  to 
the  plea  of  liberum  tenementum,  but  the  parties  went  to 
trial  treating  the  issues  as  made  upT]  On  the  trial  the  plain- 
tiff introduced  evidence  of  record  title  to  the  west  forty 
feet  of  lot  i8  in  block  i,  in  a  subdivision  of  a  tract  of  land 
described  by  the  government  description,  in  Cook  county, 
and  the  defendant  introduced  evidence  of  like  record  title 
to  the  east  ten  feet  of  the  same  lot  and  the  adjacent  lot  19. 
There  was  no  description  of  any  particular  tract,  piece  or 
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parcel  of  land  in  the  declaration  or  additional  count,  and 
there  was  no  new  assignment  by  the  plaintiflf  describing  the 
premises  upon  which  the  trespass  was  alleged  to  have  been 
committed.  Evidence  was  introduced  by  both  parties  re- 
lating to  a  dispute  as  to  the  boundary  line  between  the  two 
portions  of  the  tract.    There  was  a  verdict  for  the  plaintiff  . 

for  $300,  on  which  judgment  was  entered,  and  an  appeal        ^ 
was  allowed  and  perfected.       ^  \ 

LLot  18  had  been  owned  by  Mrs.  Routzong,  and  she  sold 
the  west  forty  feet  to  the  plaintiff,  retaining  the  east  ten 
feet.  The  plaintiff,  while  testifying,  was  asked  how  the 
line  was  located  between  her  and  Mrs.  Routzong,  and  the 
question  was  objected  to  because  there  was  no  issue  in  the 
case  about  an  agreed  boundary  line.  The  court  overruled 
the  objection,  and  the  plaintiff  said  that  Mrs.  Routzong 
measured  off  the  plaintiff's  forty  feet  and  put  a  stake  down, 
and  that  plaintiff  built  a  fence  on  the  line  and  took  posses- 
sion. The  fact  stated  was  competent  to  show  the  nature 
of  the  plaintiff's  possession  and  that  it  was  adverse  in  its 
inception,  but  as  it  only  showed  an  effort  to  find  the  true 
line  it  did  not  tend  to  prove  an  agreed  boundary  line.  The 
evidence  should  have  been  limited  to  its  legitimate  purpose. 
The  husband  of  plaintiff  was  called  as  a  witness  and 
was  allowed  to  testify,  over  the  objection  of  the  defendant. 
Under  section  5  of  chapter  51  of  the  Revised  Statutes  the 
husband  was  competent,  because  the  litigation  was  concern- 
ing the  separate  property  of  his  wife,  and  the  general  ob- 
jection was  properly  overruled.  Under  the  proviso  of  the 
section  he  was  not  competent  to  testify  to  conversations 
of  his  wife.  (Donnan  v.  Donnan,  236  111.  341 ;  Baker  v. 
Baker,  239  id.  82.)  He  did  testify  to  conversations  of  his 
wife  with  the  defendant,  and  no  objection  was  made  to  the 
particular  question  or  answers  relating  to  the  conversation. 
The  court,  by  an  instruction,  submitted  to  the  jury  the 
question  whether  the  owners  of  the  adjacent  portions  of 
the  lot  mutually  agreed  upon  a  division  line  and  established 
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it  as  between  themselves  and  afterwards  a  fence  was  built 
upon  the  line,  and  applied  the  rule  concerning  boundary 
lines  established  by  agreement.  There  was  no  evidence  up- 
on which  this  instruction  could  be  based.  The  rule  only 
applies  under  two  conditions:  First,  where  the  line  is  in 
dispute ;  and  second,  where  it  has  not  been  ascertained ;  and 
in  either  case  thie  agreement  is  for  the  purpose  of  estab- 
lishing the  disputed  or  unascertained  line.  {Sonnemann  v. 
Mertz,  221  111.  362;  Ptirtle  v.  Bell,  225  id.  523.)  The 
only  evidence  relating  to  the  location  of  the  line  by  adja- 
cent owners  was  that  Mrs.  Routzong  measured  oflf  forty 
feet  for  the  purpose  and  with  the  intention  of  ascertaining 
the  true  line,  and  if  by  accident  or  mistake  the  measure- 
ment was  wrong  or  the  line  not  a  true  one  the  fact  of  the 
measurement  would  bind  no  onej 

The  court  refused  to  direct  a  verdict  for  the  defendant 
and  also  denied  the  defendant's  motion  for  a  new  trial,  and 
these  rulings  present  the  question  whether  the  defendant 
made  a  complete  defense  under  his  pleas  of  liberum  tene- 
nientum.  The  plaintiflf  alleged  a  trespass  upon  a  close  in 
Cook  county,  which  would  be  well  enough  as  against  a 
wrongdoer,  but  the  defendant  by  his  pleas  alleged  that  he 
was  the  owner  of  said  close.  The  plea  answered  the  dec- 
laration and  if  proved  was  a  complete  defense.  The  rule 
has  always  been  that  if  a  declaration  be  general,  without 
naming  the  locus  in  quo,  and  the  defendant  has  any  land 
in  the  same  jurisdiction,  the  plaintiflf  must  always  make  a 
new  assignment,  setting  out  the  locus  in  quo  with  more  par- 
ticularity, (i  Chitty's  PI.  595.)  The  plea  confessed  that 
the  plaintiflf  had  such  possession  of  a  close  in  Cook  county 
as  would  enable  her  to  maintain  trespass  against  a  wrong- 
doer, and  asserted  a  right  of  freehold  in  the  defendant  with 
a  right  of  immediate  possession,  carrying  with  it  a  right  to 
enter,  as  a  justification  for  the  trespass.  {Fort  Dearborn 
Lodge  v.  Klein,  115  111.  177.)     The  issue  under  the  plea 
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was  whether  the  premises  described  in  the  declaration  were 
defendant's  freehold,  and  the  premises  being  described  gen- 
erally, the  defendant  could  show  title  to  any  land  in  the 
jurisdiction.  {Ellet  v.  Pullen,  12  N.  J.  L.  357;  Helwis  v. 
Lombe,  6  Mod.  117;  i  Saund.  299;  Austin  v.  Morse,  8 
Wend.  476;  Goodright  v.  Rich,  7  T.,  R.  323;  38  Cyc. 
1093.)  The  office  of  a  new  assignment  is  to  furnish  a 
particular  description  of  the  premises,  and  the  plaintiff  hav- 
ing given  no  such  description  in  the  declaration  or  addi- 
tional count,  could  not  succeed  without  such  new  assign- 
ment. There  was  a  general  replication  to  the  first  plea  of 
liberum  tenetnentunC' and  we  may,  perhaps,  assume  that  , 
the  parties  understood  that  there  was  a  like  replication  to 
the  second  plea  of  that  kindjbut  there  was  no  new  assign- 
ment confining  the  defendant  to  evidence  of  title  of  any 
particular  premises.  There  was  evidence  of  possession  by 
the  plaintiff  of  the  west  forty  feet  of  the  lot,  but  if  there 
are  to  be  any  pleadings  or  statements  of  a  cause  of  action 
in  any  form  or  without  formality  of  any  kind,  a  judgment 
cannot  be  sustained  merely  and  solely  because  the  plaintifl 
would  have  had  a  good  cause  if  it  had  been  stated.  There 
is  good  reason  in  the  rule  requiring  a  new  assignment  where 
the  defendant  proves  title  to  land  fitting  the  description  in 
the  declaration,  in  the  fact  that  the  judgment,  where  the 
plea  of  liberum  tenementtim  is  filed  and  the  ownership  of 
the  land  is  tried,  is  res  judicata  of  the  location  of  the 
boundary  line.  (Herschbach  v.  Cohen,  207  111.  517.)  JJhe  , 
court  was  in  error  in  the  rulings  on  the  motion  to  direct  a 
verdict  and  the  motion  for  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded.  J         7f 

Rezrrsed  and  remanded.  - — 
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James  Hobart  Moore,  Appellee,  vs.  The  City  of 

Chicago,  Appellant. 

Opinion  filed  December  ij,  /p/j. 

1.  Pi^ATS — olfer  to  dedicate  may  be  withdrawn  before  accept- 
ance. The  making  of  a  plat  of  a  subdivision  and  filing  the  same 
for  record  is  a  mere  offer  on  the  part  of  the  owner  to  dedicate  the 
streets  and  other  public  grounds  designated  thereon  to  the  public, 
and  no  title  or  right  vests  in  the  public  until  there  has  been  an 
acceptance  of  the  offer. 

2.  Sam£ — acceptance  of  part  of  streets  shown  on  plat  is  not  an 
acceptance  of  all.  Public  authorities  are  not  bound  to  accept  all 
of  the  streets  and  public  grounds  shown  on  a  plat  of  a  subdivision, 
and  an  acceptance  of  part  of  the  offefed  dedication  is  not  an  ac- 
ceptance of  all. 

3.  Same — when  acceptance  of  one  street  does  not  preclude  va- 
cating other  streets.  The  acceptance  by  the  public  authorities  of 
a  street  forming  the  northern  boundary  of  a  subdivision,  the  lay- 
ing of  street  car  tracks  thereon  on  an  embankment  and  the  build- 
ing of  an  elevated  sidewalk  do  not  preclude  the  vacation,  by  the 
owner  of  the  subdivision,  of  the  remaining  streets  shown  on  the 
plat,  which  are  wholly  unimproved,  submerged  with  water,  over- 
grown with  weeds,  unmarked  by  stakes  or  other  monuments,  and 
lying  too  low  to  have  any  connection  with  the  street  accepted. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honore,  Judge,  presiding. 

WiLUAM  H.  Sexton,  Corporation  Counsel,  (Nicho- 
las MiciiELS,  and  Ai^Exander  E.  Arkin,  of  counsel,)  for 
appellant. 

BuEi<L,  Abbey  &  Williams,  -for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

James  Hobart  Moore  filed  a  petition  in  the  circuit  court 
of  Cook  county  for  the  purpose  of  having  the  title  to  cer- 
tain real  estate  confirmed  and  established  in  him  under  the 
Burnt  Records  act.  The  city  of  Chicago  was  made  a  party 
defendant  and  answered  the  petition.     The  real  estate  in 
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controversy  is  embraced  within  certain  streets  that  appear 
on  a  plat  of  J.  W.  Cooper's  addition  to  the  town  of  Hyde 
Park.  The  question  presented  was  whether  the  title  to  the 
strips  of  land  designated  as  streets  on  the  Cooper  plat  is 
in  the  petitioner  or  in  the  city  of  Chicago.  This  question 
was  decided  against  the  city,  and  the  record  is  before  us 
by  its  appeal. 

The  testimony,  which  is  not  in  conflict,  establishes  the 
following  facts :  The  appellee  established  a  prima  facie  fee 
simple  title  to  the  land  embraced  within  a  certain  portion 
of  the  Cooper  addition  known  as  blocks  i,  2,  3  and  4,  ex- 
cept a  strip  thirty-three  feet  wide  on  the  north  side  of  said 
tract,  which  is  a  part  of  One  Hundred  and  Sixth  street, 
which  appellee  does  not  claim.  The  property  claimed  by 
appellee  is  a  triangular  piece  of  land  lying  south  of  One 
Hundred  and  Sixth  street  and  north  of  the  Calumet  river. 
Its  north  and  west  boundaries  are  straight.  The  river  runs 
north-east  and  south-west  iand  forms  the  south-easterly 
boundary.  On  January  3,  1870,  James  W.  Cooper  sub- 
divided this  property  and  made  a  plat  thereof  and  caused 
the  same  to  be  recorded,  which  was  known  and  described 
as  "J-  W.  Cooper's  addition  to  the  town  of  Hyde  Park." 
The  plat  was  not  executed  in  accordance  with  the  stattite. 
It  only  constituted  a  common  law  oflFer  to  dedicate  the 
streets  marked  thereon  to  the  town  of  Hyde  Park  for  the 
use  of  the  public,  and  this  is  not  disputed.  On  November 
22^  191 1,  appellee,  as  owner  of  blocks  i,  2,  3  and  4,  exe- 
cuted and  filed  for  record  a  vacation  deed  for  the  purpose 
of  vacating  all  of  that  part  of  Cooper's  addition  lying  south 
of  the  south  line  of  One  Hundred  and  Sixth  street  and 
north  and  west  of  the  Calumet  river  and  east  of  the  center 
line  of  Carondelet  avenue,  and  thereafter  filed  his  petition. 
The  evidence  shows  that  all  of  the  land  embraced  in  the 
vacation  deed  is  low,  swampy  land  and  is  covered  with 
water  and  high  grass;  that  it  is  wholly  unimproved  and 
in  its  present  condition  cannot  be  used  for  any  purpose. 
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There  is  nothing  to  indicate  the  location  of  any  streets  or 
alleys  south  of  One  Hundred  and  Sixth  street,  and  taxes 
have  been  paid  on  the  property  south  and  east  of  the  river 
as  unsubdivided  land  for  several  years. 

Appellant  contends  that  the  streets  of  this  subdivision 
had  been  accepted  prior  to  the  execution  of  the  vacation 
deed,  and  bases  this  contention  on  the  following  facts :  In 
1883,  before  the  village  of  Hyde  Park  became  a  part  of 
Chicago,  it  passed  an  ordinance  granting  a  street  railway 
company  permission  to  lay  down,  operate  and  maintain  a 
single  or  double-track  railway  in  and  along  One  Hundred 
and  Sixth  street  from  Ewing  avenue  west  to  Torrence  ave- 
nue. None  of  the  streets  named  in  the  ordinance  appear 
upon  the  Cooper  plat  except  One  Hundred  and  Sixth  street. 
The  evidence  shows  that  a  street  railway  was  constructed, 
either  under  the  ordinance  above  referred  to  or  others  sub- 
sequently passed,  along  One  Hundred  and  Sixth  street,  and 
that  a  plank  sidewalk  was  constructed  paralleling  the  street 
railwav  line  and  a  water  main  was  laid  in  the  said  street. 
The  sidewalk  was  elevated,  and  the  evidence  is  that  no  one 
could  get  onto  it  from  any  of  appellee's  property,  or  from 
the  sidewalk  to  the  property,  without  the  use  of  a  ladder. 
Appellant's  position,  based  on  the  foregoing  facts,  is,  that 
the  acceptance  of  One  Hundred  and  Sixth  street  by  the 
village  of  Hyde  Park  was  an  acceptance  of  all  the  streets 
shown  on  the  plat  of  this  subdivision. 

The  making  of  a  plat  of  a  subdivision  and  filing  the 
same  for  record  is  a  mere  offer  on  the  part  of  the  owner 
to  dedicate  the  streets  and  other  public  grounds  thereon 
designated  to  the  public,  and  no  title  or  rights  vest  in  the 
public  to  such  public  grounds  until  there  has  been  an  ac- 
ceptance of  the  offer.  Until  there  has  been  an  acceptance 
the  offer  to  dedicate  can  be  withdrawn  and  the  plat  can- 
celed. {Russell  V.  Chicago  and  Milwaukee  Electric  Rail- 
way Co.  205  111.  155;  Reichert  Milling  Co.  v.  Village  of 
Freeburg,  217  id.  384;    Village  of  Winthrop  Harbor  v. 
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Gurdes,  257  id.  596.)  It  is  conceded  that  there  was  an 
acceptance  of  One  Hundred  and  Sixth  street,  but  under  the 
circumstances  shown  in  this  record  such  acceptance  cannot 
be  held  to  indicate  an  intention  to  accept  all  the  streets  in 
the  Cooper  addition.  The  street  railway  company  threw 
up  an  embankment  and  placed  a  street  car  track  thereon 
and  commenced  the  operation  of  the  road.  This  embank- 
ment had  no  connection  whatever  with  any  other  street  in 
the  addition,  and  it  is  shown  by  the  character  of  the  im- 
provement that  it  could  not  form  a  part  of  any  system 
of  improvement  that  would  connect  with  any  other  street 
shown  on  the  plat,  and  the  same  may  be  said  of  the  ele- 
vated plank  sidewalk.  All  of  the  other  streets  were  left 
wholly  unimproved,  submerged  with  water,  overgrown  with 
weeds,  and  with  no  stakes  or  other  monuments  to  indicate 
where  they  were.  Acceptance  on  the  part  of  a  municipality 
of  an  offer  to  dedicate  a  street  must  be  by  some  overt,  un- 
equivocal act  indicating  an  intention  to  appropriate  to  the 
public  use  the  proposed  dedication.  It  is  not  reasonable  to 
attribute  to  the  village  of  Hyde  Park  an  intention  to  accept 
the  rights  and  duties  imposed  upon  the  municipality  by  as- 
suming control  over  all  the  streets  shown  on  this  plat  from 
the  mere  fact  of  its  acceptance  of  one  single  street  running 
east  and  west  along  the  northern  boundary  of  the  addition. 
The  acceptance  by  the  village  of  One  Hundred  and  Sixth 
street  cannot  be  held  to  be  an  acceptance  on  its  part  of  all 
the  streets  and  alleys  in  the  addition.  The  law  is  well  set- 
tled that  when  a  person  plats  property  into  a  subdivision 
and  maps  out  streets  thereon  the  authorities  may  accept 
them  in  whole  or  in  part.  The  public  is  not  compelled  to 
assume  the  burdens  imposed  by  accepting  every  part  of  an 
offered  dedication.  An  acceptance  of  a  part  is  not  an 
acceptance  of  the  whole;  and  this  was  the  holding  of  this 
court  in  City  of  Chicago  v.  Drexel,  141  111.  89,  and  re- 
affirmed in  Reichert  Milling  Co.  v.  Village  of  Freeburg, 
supra.    The  streets  to  which  the  city  of  Chicago  is  now 
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setting  up  title  have  lain  out  in  the  swamp,  covered  with 
water,  without  any  improvement  or  user  of  any  kind,  for 
more  than  forty  years. 

In  our  opinion  the  vacation  deed  made  before  the  com- 
mencement of  this  suit  had  the  effect  of  withdrawing  and 
canceling  all  of  the  Cooper  plat  south  of  the  south  line  of 
One  Hundred  and  Sixth  street  and  north  of  the  Calumet 
river  and  east  of  Carondelet  avenue.  The  judgment  below 
was  m  accordance  with  the  views  herein  expressed. 

The  judgment  of  the  circuit  court  of  Cook  county  is 

Judgment  affirmed. 


T.  M.  Dromgold,  Appellant,  vs.  The  Royai,  Neighbors 

OF  America,  Appellee. 

Opinion  Hied  December \ij,  ipis- 

1.  Benei^it  societies — application  and  by-laws  are  part  of  the 
contract  between  society  and  the  member.  The  application  for  a 
benefit  certificate  and  the  by-laws  of  the  society  are  to  be  consid- 
ered a  part  of  the  contract  between  the  society  and  the  member. 

2.  Same — restriction  upon  power  of  agent  to  waive  conditions 
may  itself  be  waived.  A  restriction  upon  the  power  of  an  agent 
of  a  benefit  society  to  waive  any  of  the  conditions  of  the  contract 
or  upon  the  manner  of  their  waiver  is  a  condition  which  may  it- 
self be  waived;  and  this  rule  applies  not  only  to  regular  insurance 
companies  but  also  to  mutual  benefit  associations. 

3.  Same — subordinate  lodge  is  the  agent  of  the  supreme  lodge, 
A  subordinate  lodge  or  council  is  the  agent  of  the  supreme  lodge 
or  council,  notwithstanding  the  declarations  of  the  by-laws  of  the 
society  to  the  contrary. 

4.  Sam^ — when  local  lodge  is  the  agent  of  the  supreme  lodge 
in  receiving  dues.  Where  the  by-laws  of  a  benefit  society  require 
members  to  pay  their  dues  and  assessments  to  the  local  lodge,  the 
officers  of  the  local  lodge,  in  the  matter  of  receiving  and  transmit- 
ting dues,  are  the  agents  of  the  supreme  lodge,  and  are  the  authori- 
ties with  whom  members  must  deal  and  upon  whose  actions,  with- 
in the  scope  of  their  authority,  the  members  may  rely. 


Dm.  Ml]         Dromgold  v.  Royal  Neighbors.  61 

5.  Same — when  benefit  society  cannot  insist  upon  a  forfeiture. 
If  a  benefit  society  permits  a  subordinate  lodge  and  its  officers  to 
act  in  such  a  manner,  in  receiving  dues,  that  the  member  is  jus- 
tified in  believing  that  the  reasons  for  forfeiture  specified  in  the 
by-laws  have  been  waived,  the  society  cannot  set  up  a  forfeiture, 
incurred  by  relying  upon  such  action^  as  a  defense  to  a  suit  on 
the  certificate. 

6.  Same — 7vhen  a  provision  requiring  dues  to  be  paid  during 
calendar  month  is  waived.  A  by-law  requiring  payment  of  an  as- 
sessment during  the  month  when  due  and  declaring  a  suspension 
of  members  not  so  paying  is  waived,  where  it  is  shown  that  the 
assessment  was  received  by  the  local  recorder,  with  full  knowl- 
edge of  the  member's  condition,  on  the  fourth  day  of  the  month 
after  it  was  payable  and  forwarded  by  her  to  the  supreme  lodge, 
in  accordance  with  a  long  standing  custom  to  remit  to  the  supreme 
lodge  from  the  fifth  to  the  tenth  of  the  month  following  the  one 
at  which  the  assessment  was  payable,  and  to  accept  all  payments 
made  between  the  first  of  the  month  and  the  time  of  remitting 
without  reporting  the  delinquents  as  suspended. 

Appeai^  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Muni- 
cipal Court  of  Chicago;  the  Hon.  McKenzie  Ci.ei.and, 
Judge,  presiding. 

Thomas  G.  Vent,  for  appellant. 

U.  A.  ScREECHFiELD,  E.  A.  Enright,  and  A.  W.  Ful- 
ton, for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  suit  brought  by  appellant  in  the  municipal 
court  of  Chicago  to  recover  from  appellee,  a  fraternal  bene- 
ficiary society,  $1000  on  a  certificate  issued  to  his  wife. 
The  trial  before  the  court  resulted  jn  a  judgment  for  $1000 
in  favor  of  appellant.  On  a  writ  of  error  the  Appellate 
Court  reversed  the  judgment  without  remanding  the  cause 
and  granted  a  certificate  of  importance.  This  appeal  fol- 
lowed. 
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December  21,  1896,  Ella  Bell  Dromgold, '  the  wife  of 
appellant,  became  a  charter  member  of  Crystal  Camp  No. 
468  of  the  Royal  Neighbors,  at  Seneca,  Illinois,  and  a  bene- 
ficiary certificate  for  $1000  was  issued,  payable  at  her  death 
to  her  husband.  She  died  March  13,  1909.  All  assess- 
ments had  been  paid  as  they  became  due  except  one  of 
$1.20  due  on  January  31,  1909,  which  was  paid  on  Febru- 
ary 4  of  that  year  to  Mrs.  Marie  Wilcox,  recorder  of  the 
local  camp,  and  forwarded  to  the  supreme  recorder  between 
the  fifth  and  tenth  of  that  month,  in  accordance  with  her 
custom.  Mrs.  Dromgold  had  been  ill  for  several  months 
before  her  death  with  diabetes,  and  her  health  was  im- 
paired from  that  cause  on  February  4.  Appellant  testified 
that  in  November,  1908,  he  told  Mrs.  Wilcox  that  his  wife 
was  sick  and  he  might  neglect  to  pay  the  dues  and  asked 
her  to  see  that  they  were  paid,  promising  to  re-pay  her. 
This,  he  testified,  she  agreed  to  do.  While  not  remember- 
ing her  reply  to  his  request,  she  remembered  that  he  made 
one  and  did  not  contradict  him  on  this  point. 

The  Appellate  Court  states  in  its  opinion  that  the  facts 
are  undisputed.  That  court  made  no  finding  of  fact,  and 
must  therefore  be  taken  to  have  found  the  facts  the  same 
as  the  trial  court  and  to  have  reversed  the  judgment  for 
an  error  of  law. 

The  principal  question  urged  is  whether  the  suspension 
because  of  the  non-payment  of  the  January  assessment  on 
time  was  waived  by  the  subsequent  acceptance  of  the  assess- 
ment by  the  recorder  of  the  subordinate  lodge  with  knowl- 
edge that  Mrs.  Dromgold's  health  was  impaired.  This  ques- 
tion was  properly  presented  by  propositions  of  law  in  the 
trial  court. 

Mrs.  Dromgold  in  her  application  agreed  to  pay  all 
dues  and  assessments  promptly  and  to  conform  in  all  re- 
spects to  the  rules  and  by-laws  of  the  association.  The 
following  by-laws  contain  the  provisions  to  which  our  at- 
tention has  been  particularly  called : 
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"Sec.  45.  No  waiver  of  any  by-laws — No  officer  of  this 
society,  nor  any  local  camp  officer,  is  authorized  or  per- 
mitted to  waive  any  of  the  provisions  of  the  laws  of  this 
society  which  relate  to  the  contract  for  the  payment  of 
benefits  between  the  member  and  the  society,  whether  the 
same  be  now  in  force  or  hereafter  enacted. 

"Sec.  63.  Members,  when  liable  to  suspension — If  the 
member  fail  or  neglect  to  pay  an  assessment  to  the  local 
recorder  within  the  limit  of  time  provided  for  in  these  laws 
the  member  shall  stand  suspended.  During  such  suspension 
the  benefit  certificate  of  such  member  shall  be  void.  The 
supreme  recorder  shall  address  to  all  suspended  members  a 
notice  of  such  suspension,  together  with  a  statement  of  the 
requirements  for  re-instatement :  Provided,  that  the  giv- 
ing of  such  notice  of  such  suspension  shall  not  be  deemed 
to  be  a  prerequisite  of  suspension,  and  shall  not  have  the 
effect  of  waiving  suspension  or  leaving  the  society  liable  to 
such  suspended  member  or  his  beneficiary  or  beneficiaries. 

"Sec.  65.  How  to  re-instate  beneficial  metnbers — If  ar- 
rearages of  every  kind  are  paid  up  within  sixty  days  after 
suspension,  together  with  current  assessment  and  one  ad- 
vance assessment,  and  the  member's  health  is  not  impaired, 
the  member  shall  thereby  be  restored  to  membership  and 
his  or  her  benefit  certificate  made  binding  as  soon  as  such 
payment  is  received  and  recorded  by  the  local  camp  recorder. 

Sec.  279.  Recorder  declared  to  be  agent  of  camp — The 
recorder  of  a  local  camp  is  hereby  made  and  declared  to  be 
the  agent  of  such  camp  and  not  the  agent  of  the  supreme 
camp,  and  no  act  or  omission  oh  her  part  shall  have  the 
effect  of  creating  a  liability  on  the  part  of  the  society  or 
of  waiving  any  right  or  immunity  belonging  to  it." 

Section  75  also  contains  a  provision  that  "any  member 
failing  to  make  payment  of  an  assessment  on  or  before 
the  last  day  of  each  month  shall  by  reason  of  such  failure 
stand  suspended." 
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Counsel  for  the  appellee  contend  that  under  these  pro- 
visions of  the  by-laws  Mrs.  Dromgold  forfeited  her  mem- 
bership by  failing  to  pay  her  assessment  in  January,  and 
that,  she  being  in  impaired  health,  the  receipt  of  the  as- 
sessment thereafter,  on  February  4,  by  the  local  recorder 
at  Seneca  did  not  waive  this  forfeiture. 

The  application  for  a  benefit  certificate  and  the  by-laws 
of  the  society  are  to  be  considered  a  part  of  the  contract 
between  the  society  and  the  member.  (Enright  v..  Knights 
and  Ladies  of  Security,  253  111.  460.)  Restrictions  upon 
the  power  of  an  agent  of  an  insurance  company  to  waive 
any  of  the  conditions  of  the  contract  or  upon  the  manner 
of  such  waiver  are  themselves  conditions  of  the  contract, 
which  may  be  waived  the  same  as  any  other  condition  of 
the  policy.  (Phenix  Ins,  Co,  v.  Grove,  215  111.  299;  Orient 
Ins.  Co.  V.  McKnight,  197  id.  190;  Bennett  v.  Union  Cen- 
tral Life  Ins.  Co.  203  id.  439.)  It  has  been  held  by  this 
court  that  the  doctrine  of  waiver  applies  not  only  to  insur- 
ance companies  having  a  capital  stock,  insuring  for  pecuni- 
ary profit,  but  also  to  mutual  benefit  associations.  (Metro- 
politan Accident  Ass'n  v.  Windover,  137  111.  417;  Railway 
Conductors'  Benefit  Ass'n  v.  Tucker,  157  id.  194;  Cover- 
dale  V.  Royal  Arcanum,  193  id.  91 ;  Illinois  Life  Assn  v. 
Wells,  200  id.  445.)  The  nature  and  objects  as  well  as  the 
organization  and  government  of  such  associations  render 
the  application  of  general  rules  of  law  in  most  cases  the 
same  in  mutual  benefit  associations  not  organized  for  pecu- 
niary profit  as  in  insurance  societies  organized  for  pecuni- 
ary profit.  (3  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1044; 
see,  also,  Niblack  on  Benefit  Societies  and  Accident  Ins. — 
2d  ed. — sec.  3 ;  i  Bacon  on  Benefit  Societies  and  Life  Ins. — 
3d  ed. — sec.  23.)  No  absolute  rule  can  be  laid  down  as 
to  what  acts  will  in  all  cases  amount  to  a  waiver  of  a  for- 
feiture of  membership  in  a  mutual  benefit  society,  but  this 
court  held  in  Railway  Conductors'  Benefit  Assn  v.  Tucker, 
supra,  on  page  201,  that  "conduct  on  the  part  of  the  society 
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which  amounts  to  a  recognition  of  a  member's  claim  to 
the  continuing  rights  of  membership  will  relieve  him  from 
the  consequences  of  his  default.  The  receipt  of  assessments 
after  default  in  payment  is  a  common  form  of  waiver." 
An  acceptance  of  an  assessment  without  condition  waives 
all  the  former  known  grounds  of  forfeiture.  Rice  v.  So- 
ciety, 146  Mass.  248 ;  Niblack  on  Benefit  Societies  and  Ac- 
cident Ins.  (2d  ed.)  sec.  304. 

Notwithstanding  the  declarations  of  by-laws  of  mutual 
benefit  societies  to  the  contrary,  under  the  decisions  in  this 
State  the  subordinate  lodge  or  council  is  the  agent  of  the 
supreme  lodge  or  council.  (Independent  Order  of  Forest- 
ers V.  Schweitzer,  171  111.  325;  Royal  Neighbors  of  Amer- 
ica V.  Bonian,  177  id.  27;  Grand  Lodge  A.  O.  U.  W.  v. 
Lachmann,  199  id.  140;  Court  of  Honor  v.  Dinger,  221  id. 
176;  Jones  V.  Knights  of  Honor,  236  id.  113;  Johnson  v. 
Royal  Neighbors  of  America,  253  id.  570.)  This  is  prac- 
tically conceded  by  appellee,  but  it  is  insisted  that  it  has 
never  been  held  by  this  court  that  the  agency  of  the  sub- 
ordinate lodge  cannot  be  limited  by  the  by-laws  of  the  as- 
sociation. This  court  has  recently  had  occasion  to  consider 
this  question  in  Love  v.  Modern  Woodmen,  259  111.  102, 
and  there  stated  that  while  the  local  camp  was  the  agent 
of  the  head  camp  as  to  some  things,  it  was  not  a  general 
agent  authorized  to  do  everything  that  the  head  camp  or 
its  officers  could  do,  but  further  stated  (p.  106)  :  "The 
subordinate  lodge  of  a  benefit  association,  authorized  to 
receive  or  collect  dues  and  transmit  them  to  the  association, 
is  the  agent  of  the  association  for  that  purpose,  and  its  acts 
within  the  scope  of  the  agency  are  binding  on  the  associa- 
tion. So  if  a  subordinate  lodge,  with  full  knowledge  of  a 
fact  which  would  render  a  certificate  void,  continues  to 
receive  dues  from  a  member,  the  right  to  forfeit  the  cer- 
tificate on  account  of  that  fact  is  waived.  A  subordinate 
lodge  receiving  dues  and  paying  them  over  to  the  principal 
lodge  necessarily  treats  the  insurance  as  in  force." 

261  -  6 
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The  by-laws  of  this  organization  require  the  members 
to  make  their  payments  to  the  local  camp.  They  cannot 
remit  directly  to  the  supreme  recorder.  The  officers  of  the 
supreme  lodge  may  have  had  no  actual  knowledge  of  what 
the  local  recorder  had  done,  but  these  local  lodges  are  the 
agents  of  the  order,  clothed  with  authority  to  act  for  it  in 
receiving  the  payment  of  dues,  and  with  them,  alone,  the 
member  must  deal.  If  the  order  permits  the  subordinate 
lodge  and  its  officers  to  act  in  such  a  manner  that  the 
holder  of  a  certificate  is  justified  in  believing  that  the  rea- 
sons for  forfeiture  specified  in  the  by-laws  have  been  waived, 
it  cannot  set  up  a  forfeiture  incurred  by  relying  upon  such 
action  as  a  defense  against  the  certificate.  While  the  by- 
laws of  the  appellee  declared  a  forfeiture  for  the  non- 
payment of  an  assessment  during  the  calendar  month,  the 
evidence  shows,  without  contradiction,  that  it  was  the  cus- 
tom for  the  recorder  to  remit  from  the  fifth  to  the  tenth 
of  the  following  month  and  to  accept  payment  of  assess- 
ments up  to  the  time  of  remitting,  and  not  to  report  for 
suspension  anyone  who  paid  after  the  first  of  the  month 
but  before  the  time  of  so  remitting.  This  was  a  regular 
course  of  conduct  of  the  present  recorder  and  of  her  prede- 
cessors for  years  previous.  It  must  be  presumed  that  ap- 
pellee knew  of  this  practice.  The  supreme  lodge,  entrust- 
ing its  local  recorder  with  authority  to  receive  assessments, 
stands  in  no  position  to  deny  that  she  was  its  agent  within 
-the  scope  of  that  authority.  (Knights  of  Pythias  v.  With- 
ers,  177  U.  S.  260.)  The  subordinate  lodge,  with  full 
knowledge  of  the  supposed  cause  of  suspension  and  the 
state  of  Mrs.  Dromgold's  health,  accepted  the  assessment 
and  treated  the  insurance  as  in  force.  Appellee  cannot  now 
insist  that  she  was  suspended.  The  municipal  court  did 
not  err  in  refusing  to  hold  the  proposition  of  law  to  the 
contrary. 

Nothing  is  said  in  Court  of  Honor  v.  Dinger,  supra, 
Johnson  v.  Royal  Neighbors,  supra,  and  other  decisions  in 
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this  State  relied  on  by  counsel  for  the  appellee,  that  is  out 
of  harmony  with  the  conclusions  reached  here.  In  Court 
of  Honor  v.  Dinger,  supra,  the  question,  among  others,  was 
involved  as  to  whether  or  not  the  insured,  when  re-instated, 
was  in  good  health.  There  was  no  claim  that  the  officials 
of  the  local  camp  of  the  Court  of  Honor  knew  the  insured 
was  in  poor  health.  Had  there  been  any  evidence  in  this 
record  indicating  that  the  local  camp  had  been  deceived  as 
to  the  condition  of  the  health  of  Mrs.  Dromgold,  certain 
rules  of  law  laid  down  in  that  case  might  have  been  in- 
voked here,  but  on  the  facts  in  this  record  they  are  not 
applicable.  The  contentions  of  counsel  for  appellee  on  this 
point,  if  carried  to  their  logical  conclusion,  would  result  in 
overruling  the  decisions  of  this  court  as  to  the  local  lodge 
or  camp  being  the  agent  of  the  supreme  lodge  or  camp. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  judgment  of  the  municipal  court  affirmed. 
Judgment  of  the  Appellate  Court  reversed 

and  judgment  of  municipal  court  affirmed. 


Zachias  Twyman,  Appellant,  vs,  Clarissa  Baldwin  et  al. 

Appellees. 

Opinion  filed  December  ij,  i^is* 

1.  Redemption — ivhat  right  is  acquired  by  purchaser  at  sale. 
The  purchaser  at  a  sale  under  an  execution  acquires  only  a  right 
to  receive  the  redemption  money  if  it  should  be  paid  or  a  sheriff's 
deed  in  case  the  property  is  not  redeemed. 

2.  Same — when  mistake  in  amount  of  certificate  should  be  cor- 
rected in  equity.  Where  the  deputy  sheriff  by  mistake  inserts  in 
the  certificate  of  purchase  a  smaller  amount  than  was  paid  at  the 
sale  and  the  holder  of  the  equity  of  redemption  redeems  on  such 
certificate  without  knowing  of  the  mistake  and  without  any  fraud 
or  negligence,  a  court  of  equity  should  correct  the  mistake  by 
granting  leave  to  perfect  the  redemption  upon  payment  to  the 
sheriff  of  the  full  amount  paid  at  the  sale,  with  interest. 


68  TwYMAN  V.  Baldwin.  [261  ill. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Robert  J.  Grier,  Judge,  presiding. 

S.  B.  Turner,  and  Hartzell,  Cavanagh  &  Babcook, 
for  appellant. 

J.  W.  Clendenin,  and  C.  M.  Huey,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  January  29,  1910,  the  sheriff  of  Warren  county,  by 
a  deputy,  sold  several  lots  in  South  addition  to  Monmouth 
under  executions  issued  on  judgments  against  the  appel- 
lee Ransom  D.  Bowlby.  The  appellant,  Zachias  Twyman, 
bought  lot  5  in  block  15,  and  the  appellee  Clarissa  Baldwin, 
through  her  son-in-law  and  agent,  the  appellee  George  E. 
Cox,  bought  lots  4  and  8  in  the  same  block.  The  appellant 
bid  for  lot  5  $230,  but  in  making  out  the  certificate  of  pur- 
chase the  amount  was  stated  to  be  $200  through  an  error 
of  the  deputy  in  giving  the  amount  to  Cox,  who  by  his 
request  filled  up  the  certificates.  On  September  9,  191  o, 
Mrs.  Baldwin  purchased  the  equity  of  redemption  in  the 
three  lots  from  Bowlby,  paying  therefor  $150.  On  De- 
cember ID,  1 910,  she  paid  to  the  appellee  W.  T.  Pitzpat- 
rick,  who  was  then  sheriff,  $211  to  redeem  lot  5,  being  the 
amount  named  in  the  certificate  with  six  per  cent  interest, 
and  she  received  from  the  sheriff  a  certificate  of  redemp- 
tion. The  appellant  refused  to  receive  from  the  sheriff 
that  sum,  and  on  October  3,  191 1,  he  filed  the  bill  in  this 
case,  asking  the  court  to  correct  and  reform  the  certificate 
of  purchase  so  as  to  show  the  purchase  price  to  be  $230 
and  to  set  aside  the  certificate  of  redemption,  or  that  Mrs. 
Baldwin  and  Cox  should  be  required  to  pay  him  the  actual 
amount  paid  at  the  sale,  with  the  legal  rate  of  interest 
thereon.  The  bill  was  answered  and  the  issues  were  re- 
ferred to  a  master  in  chancery,  who  foimd  the  equities 
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with  the  appellee  Mrs.  Baldwin.  On  a  hearing  of  excep- 
tions to  the  report  the  court  declared  Mrs.  Baldwin  the 
owner  of  the  premises,  and  gave  her  leave  to  perfect  the 
redemption  by  paying  to  the  sheriff,  within  thirty  days, 
the  full  sum  of  $230,  with  interest  from  the  day  of  sale, 
and  directed  the  sheriff,  upon  such  payment,  to  execute  a 
deed  to  her,  but  on  failure  to  make  the  payment  the  sheriff 
was  ordered  to  execute  a  deed  to  the  appellant. 

By  his  purchase  the  appellant  acquired  only  a  right  to 
receive  the  redemption  money  if  it  should  be  paid  or  a  sher- 
iff's deed  in  case  the  property  was  not  redeemed.  (Strauss 
v.  Tuckhorn,  200  111.  75.)  The  alternative  prayer  of  his 
bill  was  for  the  payment  of  his  bid,  with  interest,  and  the 
decree  gave  him  that  relief  by  requiring  Mrs.  Baldwin  to 
pay  the  money  to  the  sheriff  for  his  use.  His  complaint  is 
that  the  court  refused  to  give  him  the  lot,  and  his  claim 
is  that  the  payment  to  the  successor  of  the  sheriff  who 
made  the  sale,  of  the  full  amount  named  in  the  certificate 
of  purchase,  with  interest,  gave  Mrs.  Baldwin  no  right,  be- 
cause there  was  a  mistake  in  the  certificate,  and  that  he 
was  not  required  to  look  to  the  former  sheriff,  who  still 
had  $30  of  his  money.  Assuming  for  this  case,  but  not 
saying,  that  the  claim  is  right  as  a  proposition  of  law,  there 
was  a  mistake  which  it  was  the  duty  of  the  court  to  re- 
lieve against.  The  mistake  was  made  without  fraud  or 
negligence  on  the  part  of  Mrs.  Baldwin  or  her  agent,  and 
neither  had  any  knowledge  of  the  mistake  at  the  time  of 
the  redemption,  as  the  proof  shows.  The  appellant  was 
not  entitled  to  a  greater  measure  of  relief  than  he  obtained. 

The  decree  is  affirmed.  ^^^^^^  ^^^^j_ 


70       The  People  v.  C,  C,  C.  &  St.  L.  Ry.  Co.      [261  UL 

Th^  PEOPI.E  ex  rel.  William  Klauser,  County  Collector, 
Appellee,  vs.  The  Ci^eveland,  Cincinnati,  Chicago 
AND  St.  Louis  Rail,way  Company,  Appellant. 

Opinion  filed  December  ly,  igij. 

1.  Taxes — what  necessary  to  justify  an  amendment  of  tax  levy. 
To  justify  an  amendment  of  a  tax  levy  by  showing  some  addi- 
tional action  by  the  taxing  authorities  it  is  necessary  that  such 
action  shall  have  been  actually  taken,  and  it  is  not  permitted  to 
show  that  to  have  been  done  which  was  not,  in  fact,  done,  even 
though  the  taxing  authorities  would  have  done  that  thing  had  they 
known  it  to  be  necessary, 

2.  Same — mistaken  judgment  as  to  legal  effect  of  action  taken 
cannot  be  corrected  by  amendment.  The  fact  that  the  taxing  au- 
thorities were  mistaken  as  to  the  legal  effect  of  the  action  which 
they  actually  took  and  intended  to  take  in  the  matter  of  levying  a 
tax,  does  not  justify  an  amendment  at  a  later  meeting  supplying 
an  element  essential  to  the  validity  of  the  levy. 

3.  Same — when  invalidity  of  levy  is  not  cured  by  subsequent 
action.  Where  the  board  of  supervisors,  at  its  September  meet- 
ing, levies  taxes  for  county  purposes  which  are  insufficiently  de- 
scribed in  the  written  report  of  the  committee  and  in  the  reso- 
lution as  "for  mileage  and  per  diem,  $3000,"  "for  county  farm, 
$3000,"  and  "for  judiciary,  $5500,"  the  levy  for  such  purposes  is 
invalid,  and  it  is  not  aided  by  the  fact  that  the  board,  at  a  regular 
meeting  in  the  following  June,  adopted  a  resolution  amending  the 
levy  by  amplifying  the  insufficient  descriptions  of  such  items. 

Appeai,  from  the  County  Court  of  Shelby  county;  the 
Hon.  J.  K.  P.  Grider,  Judge,  presiding. 

George  B.  G11.1.ESPIE,  (R.  J.  Cary,  and  W.  C.  &  W.  L. 
Keli,Ey,  of  counsel,)  for  appellant. 

W.  E.  Lowe,  State's  Attorney,  (J.  C.  Wili^ard,  and 
\Vii.uAM  H.  Craig,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  board  of  supervisors  of  the  county  of  Shelby,  at 
the  September  session,  1912,  levied  a  tax  for  county  pur- 
poses, including  the  following  items:     "For  mileage  and 
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per  diem,  $3000;''  "for  county  farm,  $3000;"  "for  judi- 
ciary, $5500."  To  the  application  of  the  county  collector 
for  judgment  for  taxes  the  appellant  objected  to  the  extent 
of  the  proportion  of  the  county  tax  extended  against  it  by 
virtue  of  these  three  items,  and  from  the  adverse  judgment 
of  the  county  court  it  has  appealed. 

These  items  are  insufficient  to  sustain  the  judgment, 
because  they  do  not  comply  with  the  requirement  of  the 
statute  as  to  stating  the  several  purposes  for  which  the 
amounts  were  levied.  At  a  regular  session  of  the  board 
of  supervisors  in  June,  191 3,  a  resolution  was  adopted 
amending  the  tax  levy  so  as  to  make  these  three  items  read 
as  follows :  "For  payment  of  mileage  and  per  diem  mem- 
bers of  board  of  supervisors,  $3000;"  "for  the  maintenance 
and  support  and  general  running  expenses  of  the  county 
farm,  $3000;"  "for  payment  of  election  expenses,  $5500.'' 
On  the  hearing  the  court,  over  the  appellant's  objection, 
admitted  in  evidence  this  amendment  and  the  testimony  of 
various  members  of  the  board  of  supervisors  as  to  what 
they  understood  was  intended  by  the  items  in  the  levy  as 
originally  made.  The  invalidity  of  the  original  levy  is 
conceded,  and  the  State's  attorney  in  his  brief  states  that 
the  sole  question  before  this  court  is,  can  the  People  amend 
their  items  of  levy  and  make  the  defective  acts  of  the  su- 
pervisors at  the  September  meeting,  191 2,  valid? 

In  Chicago  and  Northwestern  Railway  Co.  v.  People, 
200  111.  141,  we  said,  on  page  145 :  "Where  the  power  to 
levy  a  tax  is  Conferred  by  law  and  is  regularly  exercised  by 
the  proper  authorities  in  substantial  conformity  to  the  law, 
the  court,  upon  proof  of  such  fact,  may  permit  the  certifi- 
cate of  the  levy  to  be  amended  on  the  hearing  by  changing 
the  official  designation  of  the  officers,  allowing  the  individ- 
ual signatures  to  be  substituted  for  the  corporate  name, 
and  correcting  other  like  formal  errors.  [Citing  cases.] 
But  if  the  statute  authorizing  the  levy  of  the  tax  has  not, 
in  fact,  been  followed  and  complied  with,  the  levy  cannot 
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be  made  valid  by  amendments  of  certificates  or  proceed- 
ings, because  that  would  not  be  a  correction  of  a  mere  ir- 
regularity, but  would  be  an  attempt  to  make  valid  a  levy  at 
the  time  of  the  amendment.  [Citing  cases.]  There  must 
be  a  valid  levy,  which  is  defective  in  matters  merely  for- 
mal, to  authorize  an  amendment." 

To  justify  the  amendment  of  a  tax  levy  by  showing 
some  additional  action  by  the  authority  levying  the  tax 
it  is  necessary  that  such  action  should  have  been  actually 
taken.  It  is  not  permitted  to  show  that  to  have  been  done 
which  was  not,  in  fact,  done,  even  though  the  officers 
would  have  done  that  thing  if  they  had  known  it  to  be 
necessary.  It  is  not  enough  to  show  that  the  officers  knew 
what  the  law  was  and  intended  to  comply  with  the  law, 
but  the  things  actually  done  and  intended  to  be  done  must 
be  shown,  and  it  must  appear  that  those  things  constituted 
a  substantial  compliance  with  the  law.  A  mistaken  judg- 
ment merely  as  to  the  legal  effect  of  the  action  taken  can 
not  be  corrected  by  amendment.  {Cleveland,  Cincinnati, 
Chicago  and  St,  Louis  Railway  Co.  v.  People,  205  1)1.  582. ) 
Here  the  board  of  supervisors  did  exactly  what  it  intended 
to  do.  The  report  of  the  committee  and  the  resolution 
levying  the  tax  were  submitted  in  writing.  There  is  no 
intimation  that  it  was  intended  that  anything  else  should 
be  inserted.  There  was  no  omission  or  mistake  as  to  what 
it  was  intended  the  resolution  should  contain.  The  only 
mistake  was  as  to  the  legal  effect  of  the  resolution.  It  was 
adopted  in  the  form  in  which  it  was  intended  to  be  adopted, 
and  the  only  trouble  with  it  was  that  under  the  law  the 
county  board  could  not  levy  a  tax  in  that  way.  Such  a 
defect  is  not  formal  but  affects  the  substantial  justice  of 
the  tax.  The  amendment,  and  the  testimony  in  connection 
with  it,  were  not  admissible. 

The  judgment  is  reversed.  r    ,  *       •       j 

^     ^  Judgment  reversed. 
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The  People  ex  reL  Joseph  Brockamp,  County  Collector, 
Appellee,  vs.  Amanda  Brown  et  al.  Appellants. 

Opinion  filed  December  17,  /p/j. 

1.  Taxes — any  description  enabling  competent  surveyor  to  lo- 
cate  tract  is  sufficient.  A  description  which  is  sufficient  to  enable 
any  competent  surveyor  to  locate  the  tract  of  land  assessed  is  all 
that  the  law  requires  in  the  description  of  lands  for  the  purposes 
of  taxation. 

2.  Same — general  appearance  waives  defects  in  published  no- 
tice. The  purpose  of  the  published  notice  is  to  advise  the  property 
owner  that  an  application  will  be  made  for  judgment  for  the  de- 
linquent tax  or  assessment,  and  if  the  property  owner  appears  and 
files  objections  without  limiting  his  appearance  all  defects  in  the 
notice  are  waived. 

3.  Same — what  not  an  improper  amendment  to  copy  of  assess- 
ment roll.  •  Under  section  191  of  the  Revenue  law,  relating  to 
amendments,  it  is  not  improper,  on  application  for  judgment  and 
order  of  sale  for  a  delinquent  special  assessment,  to  allow  the  copy 
of  the  assessment  roll  attached  to  the  collector's  warrant  to  be 
amended  to  correspond  with  the  original  roll  by  supplying  the 
words  "dollars  and  cents"  at  the  head  of  the  columns  in  which 
the  several  installments  appear  and  also  to  insert  the  dollar  sig^ 
and  decimal  point  in  the  proper  places. 

Appeai^  from  the  County  Court  of  Christian  county;  • 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

J.  H.  FoRNOFF,  and  L.  G.  Griffith,  for  appellants. 

Harry  B.  Hershey,  State's  Attorney,  E.  E.  Adams, 
City  Attorney,  and  W.  B.  McBride,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Christian  county  overruling  objections  and  enter- 
ing judgment  for  a  delinquent  special  assessment  for  pav- 
ing certain  streets  in  the  city  of  Taylorville  against  property 
owned  by  appellants  and  described  in  the  delinquent  list 
as  follows:  "Lot  6  in  block  i  of  Thompson's  Add.,  33 J4 
ft.  more  or  less,  and  strip  50  ft.  wide  lying  immediately 
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south  thereof  io8>^  ft.  more  or  less,  being  in  Barrett's 
Add./'  assessed  in  the  name  of  R.  H.  Brown.  Amanda, 
Eugene  and  R.  H.  Brown  appeared  in  the  county  court  and 
filed  objections  to  the  rendition  of  judgment  for  said  spe- 
cial assessment.  The  objections  are  that  there  is  no  lot  6 
in  block  i  of  Thompson's  addition  to  Taylorville,  and  that 
the  remainder  of  the  description  is  not  sufficiently  certain 
to  give  the  court  jurisdiction;  that  the  published  notice 
does  not  sufficiently  describe  the  delinquent  tax;  that  the 
judgment  in  the  special  assessment  proceeding  is  void  be- 
cause of  the  defective  description,  and  that  the  report  filed 
by  the  city  collector  of  the  delinquent  taxes  is  insufficient. 
All  of  these  objections  were  overruled  and  judgment  ren- 
dered against  the  property  of  the  objectors  for  $47.65.  To 
reverse  this  judgment  the  objectors  have  prosecuted  this 
appeal. 

The  first  objection  raises  the  sufficiency  of  the  descrip- 
tion of  the  property.  From  a  plat  introduced  in  evidence 
it  appears  that  on  the  27th  day  of  December,  1852,  Louis 
E.  Thompson  laid  out  an  addition  known  as  Thompson's 
addition  to  the  city  of  Taylorville.  The  plat  shows  that 
•  Main  Cross  street  runs  east  and  west,  separating  blocks  4, 
S  and  6  on  the  north  from  the  remainder  of  the  addition, 
designated  by  the  figures  i,  2  and  3,  on  the  south.  Webster 
street  runs  north  and  south  on  the  east  end  of  the  division, 
and  one  block  west  is  a  parallel  street,  called  Clay  street. 
The  property  against  which  judgment  was  rendered  is  on 
the  west  end  of  that  part  of  the  addition  designated  by  the 
figure  "i."  The  plat  shows  that  the  lots  in  this  addition 
are  50  feet  wide  east  and  west  and  142  feet  deep  north 
and  south.  The  Thompson  addition  extended  only  about 
33  feet  south  of  the  south  line  of  Main  Cross  street.  This 
33-foot  strip  was  subdivided  by  the  plat  into  short  lots  of 
50  feet  fronting  on  Main  Cross  street  and  335^  feet  deep 
north  and  south.  A  few  days  after  the  Thompson  addi- 
tion was  laid  out  the  land  immediately  south  was  platted 


Dm.  MS.]  The  People  v.  Brown.  75 

into  blocks  and  lots  in  such  way  that  the  lots,  blocks  and 
streets  corresponded  to  those  of  the  Thompson  addition. 
This  addition  is  known  as  the  Barrett  addition  to  the  city 
of  Taylorville.  The  lots  in  the  blocks  which  join  to  the 
33- foot  strip  in  the  Thompson  addition  are  each  50  feet 
east  and  west  by  io8j^  feet  north  and  south.  It  therefore 
requires  the  108^  feet  and  the  33^  feet  in  the  Thompson 
addition  to  make  a  full  lot  50  by  142  feet,  which  is  the 
size  of  the  lots  in  the  Thompson  addition.  Whether  these 
plats  were  made  in  pursuance  of  some  mutual  agreement 
between  Barrett  and  Thompson  was  not  shown,  but  it  is 
a  reasonable  inference  that  there  was  an  understanding  and 
co-operation  between  the  owners  in  platting  these  additions 
so  that  they  would  properly  join  onto  each  other.  In  num- 
bering the  block  and  lot  in  which  the  property  in  ques- 
tion is  located  the  figures  are  placed  south  of  the  dividing 
line, — that  is,  on  the  Barrett  part  of  the  plat.  There  are 
no  figures  to  indicate  the  numbers  of  the  portions  of  these 
lots  that  are  in  the  Thompson  addition.  It  was  manifestly 
the  intention  of  the  parties  that  they  should  form  a  part 
of  the  lots  numbered  on  the  Barrett  plat,  and  probably  for 
that  reason  no  numbers  were  assigned  to  the  north  ends  of 
these  lots.  Literally,  and  strictly  speaking,  there  is  no  lot  6 
in  block  i  in  the  Thompson  addition,  but  there  is  a  lot  6 
and  a  block  i  which  are  made  up  partly  by  the  Thompson 
plat  and  partly  by  the  Barrett  plat.  The  description  here 
is,  "Lot  6  in  block  i  of  Thompson's  Add.,  33^/^  ft.  more  or 
less,  and  strip  50  ft.  wide  lying  immediately  south  thereof' 
ioSy2  ft.  more  or  less,  being  in  Barrett's  Add."  We  think 
it  is  a  fair  and  reasonable  conclusion  that  it  was  the  in- 
tention of  the  platters  of  these  two  additions  to  allow  the 
lot  and  block  numbers  in  the  Barrett  addition  to  control 
the  33}4  feet  contributed  by  the  Thompson  addition  to  the 
north  ends  of  these  lots.  We  come  more  readily  to  this 
conclusion  from  the  omission  to  give  any  numbers  to  the 
fractional  lots  that  properly  belong  to  the  Thompson  plat. 
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and  by  the  further  circumstance  that  on  the  Thompson 
plat  the  entire  lots  are  shown,  that  part  south  belonging  to 
the  Barrett  plat  being  indicated  on  the  Thompson  plat  by 
dotted  lines.  Considering  the  two  plats  together,  the  de- 
scription of  lot  6  in  block  i  in  Thompson's  addition  is  en- 
tirely intelligible  and  would  be  sufficient  to  enable  any  com- 
petent surveyor  to  locate  the  land,  and  this  is  all  that  the 
law  requires  in  the  description  of  lands  and  lots  for  the 
purposes  of  taxation.  (McChesney  v.  City  of  Chicago, 
173  111.  75 ;  Sholl  Bros,  v.  People,  194  id.  24.)  J.  W.  Dap- 
pert,  an  experienced  civil  engineer,  testified  that  any  com- 
petent engineer  or  surveyor  could  readily  locate  the  land  in 
question  from  the  description  given.  The  court  did  not 
err  in  overruling  appellants'  first  objection. 

Appellants  next  object  to  the  published  notice  as  being 
insufficient.  Any  objection  that  might  have  been  taken  to 
the  form  of  the  notice  was  waived  by  the  genefsl  appear- 
ance of  appellants  and  filing  objections  to  the  rendition  of 
judgment.  The  purpose  of  the  notice  is  to  advise  property 
owners  that  an  application  will  be  made  for  judgment.  'If 
the  property  owner  appears  in  answer  to  the  notice  and 
files  objections  without  limiting  his  appearance  all  defects 
in  the  notice  are  waived.  People  v.  Cairo,  Vincennes  and 
Chicago  Railway  Co.  243  111.  217. 

It  is  next  objected  that  the  assessment  roll  and  the  re- 
turn of  the  city  collector  to  the  county  treasurer  were  de- 
fective because  in  the  former  the  amount  of  the  several 
installments  of  the  special  assessment  were  indicated  by 
four  figures,  with  no  decimal  point  showing  how  much  was 
dollars  and  how  much  cents.  Thus,  $46.11  was  written 
"461 1,"  and  the  words  "dollars  and  cents"  were  not  at  the 
head  of  the  column,  nor  were  there  any  signs  to  indicate 
what  these  figures  were  intended  to  represent.  These  de- 
fects existed  in  the  copy  of  the  assessment  roll  that  was 
attached  to  the  collector's  warrant.  The  objection  pointed 
out  to  the  return  of  the  city  collector  is  that  the  property 
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returned  as  delinquent  is  described  in  his  return  as  given 
above,  and  that  there  is  also  an  absence  of  the  words  ''dol- 
lars and  cents"  to  indicate  how  much  the  delinquency  is. 
On  the  hearing  of  these  objection^  the  court  permitted*  the 
collector's  return  to  be  amended  by  placing  the  dollar  sign 
in  front  of  the  figures  46  and  separating  the  46  from  the 
1 1  by  a  decimal  point,  so  that  the  figures  as  amended  stand 
thus:    $46.11.     The  court  also  permitted  the  assessment 
roll  to  be  amended  by  writing  the  words  "dollars  and 
cents"  at  the  head  of  the  columns  in  which  the  several  in- 
stallments of  the  assessment  appear,  and  in  some  other  for- 
mal respects.    The  amendment  to  the  city  collector's  report 
was  made  by  the  city  collector   under  the  direction   of 
the  court,  and  the  original  assessment  roll  was  introduced, 
which  showed  that  the  objections  pointed  out  to  the  copy 
attached  to  the  collector's  warrant  did  not  exist  in  the 
original  assessment  roll.     Section  191  of  the  Revenue  law 
provides  that  no  error  or  informality  in  the  proceedings 
of  any  of  the  officers  connected  with  the  assessment,  levy- 
ing and  collecting  of  the  taxes,  not  affecting  the  substantial 
justice  of  the  tax  itself,  shall  vitiate  or  in  any  manner 
affect  the  tax  or  assessment,  and  that  any  irregularity, 
informality,  omission  or  defective  act  may  be,  in  the  dis- 
cretion of  the  court,  supplied  or  made  to  conform  to  the 
law  by  the  court,  or  by  the  person,  in  the  presence  of  the 
court,  from. whose  neglect  or  default  the  same  is  occa- 
sioned.   This  section  has  always  been  liberally  construed 
by  this  court  in  accordance  with  the  manifest  intention  of 
the  legislature.    There  was  no  error  in  permitting  the  cor- 
rection of  these  irregularities.     None  of  them  in  any  way 
affect  the  substantial  justice  of  the  tax.    People  v.  Smith, 

149  111.  549. 

There  was  no  error  in  overruling  the  objections  of  ap- 
pellants, and  the  judgment  of  the  county  court  of  Christian 
county  is  affirmed.  Judgment  oMrmed. 
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The  PEOPI.E  ex  rel.  A.  B.  Cant  et  al.  Appellees,  vs,  H.  S. 

Crossley  et  al.  Appellants. 

Opinion  filed  December  ij,  ipi^, 

1.  Statutes— new  act  may  adopt  existing  statute,  or  sections 
thereof,  by  reference.  A  statute  may,  by  reference  to  a  particular 
statute  or  sections  thereof,  adopt  the  same,  and  ^e  effect  of  such 
adoption  is  to  make  the  particular  statute,  or  the  sections  thereof, 
a  part  of  the  new  statute  as  the  adopted  statute  or  sections  thereof 
exist  at  the  time  of  their  adoption,  but  not  to  include  subsequent 
amendments  of  the  statute  or  sections  adopted. 

2.  Same — effect  where  reference  is  merely  to  the  general  law 
regulating  subject.  Where  an  adopting  act  merely  refers  to  the 
general  law  regulating  the  subject,  the  reference  will  be  regarded 
as  including  not  only  the  law  in  force  at  the  date  of  the  adopting 
act,  but  also  the  law  in  force  when  the  action  is  taken  or  proceed- 
ings are  resorted  to  which  involve  the  application  of  such  act. 

3.  Same — two  statutes  upon  same  subject  may  be  valid.  The 
mere  circumstance  that  the  legislature  has  enacted  two  statutes 
upon  the  same  subject  and  for  the  purpose  of  accomplishing  the 
same  general  result  furnishes  no  reason  why  both  statutes  may 
not  be  valid;  and  the  mere  fact  that  the  later  act  may  be  repug- 
nant to  the  spirit  of  the  earlier  act  in  any  respect  does  not  operate 
to  repeal  the  earlier  act. 

4.  Same — effect  where  two  statutes  are  in  irreconcilable  con- 
flict. Where  two  statutes  upon  the  same  subject  are  in  such  ir- 
reconcilable conflict  that  both  cannot  stand,  the  later  act,  being  the 
last  expression  of  the  legislature,  will  be  regarded  as  repealing 
the  earlier  ^ct  by  implication ;  but  a  statute  will  not  be  held  to  be 
thus  repealed  unless  there  is  no  other  alternative. 

5.  Constitution Ai,  law — when  act  is  valid  though  it  modifies 
prior  existing  statutes.  An  act  which  is  complete  in  itself  and 
does  not  purport,  either  in  its  title  or  in  the  body  thereof,  to  amend 
or  revive  any  other  act  is  valid,  even  though  it  may,  by  implica- 
tion, modify  or  repeal  prior  existing  statutes. 

6.  Same — when  act  is  invalid  as  amending  statute  by  reference 
to  title,  only.  An  act  which,  although  complete  in  itself,  purports 
to  amend  or  revive  a  prior  statute  by  reference  to  its  title,  only,  is 
invalid,  regardless  of  all  other  questions. 

7.  Same — when  an  act  incomplete  in  itself  is  invalid.  An  act 
which  is  incomplete  in  itself  and  in  which  new  provisions  are  com- 
mingled with  old  ones,  so  that  it  is  necessary  to  read  the  two  acts 
together  to  determine  what  the  law  is,  is  an  amendatory  act  and 
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invalid  under  the  constitution,  and  it  is  unimportant,  in  such  case, 
that  the  act  does  not  purport  to  amend  or  revive  any  other  statute. 

8.  Same — the  Township  High  School  act  of  ipii  is  not  invalid 
as  an  amendatory  act.  The  Township  High  School  act  of  191 1, 
(Laws  of  191 1,  p.  505,)  which  provides  for  the  organization  of 
township  higH  school  districts  under  certain  conditions,  is  not  in 
violation  of  section  13  of  article  4  of  the  constitution,  which  pro- 
vides that  "no  law  shall  be  revived  or  amended  by  reference  to 
its  title  only,  but  the  law  revived  or  the  section  amended,  shall  be 
inserted  at  length  in  the  new  act." 

9.  ScHOOivS — effect  of  the  Township  High  School  act  of  iqii. 
The  effect  of  the  Township  High  School  act  of  191 1  is  to  give  to 
the  people  the  option  to  proceed  with  the  organization  of  a  town- 
ship high  school  district  either  under  such  law  or  under  the  gen- 
eral School  law,  whichever  is  best  adapted  to  the  local  conditions 
and  applicable  thereto. 

10.  Same — ivords  "contiguous  and  compact  territory"  must  re- 
ceive reasonable  construction.  The  words  "contiguous  and  com- 
pact territory,"  used  in  section  6  of  the  Township  High  School 
act  of  191 1;  must  be  given  a  reasonable  construction  in  view  of 
the  object  to  be  attained  by  the  law. 

11.  Same — legal  existence  of  a  school  district  is  not  dependent 
upon  legality  of  election  of  board  of  education.  The  legal  exist- 
ence of  a  township  high  school  district  is  not  affected  by  the  fact 
that  the  election  for  members  of  the  board  of  education  may  not 
have  been  held  in  the  manner  and  at  the  time  required  by  law. 

12.  Ei*ECTiONS — provision  for  election  of  hoard  within  thirty 
days  after  organization  of  high  school  district  is  not  mandatory. 
The  purpose  of  section  4  of  the  Township  High  School  law  of 
191 1,  requiring  the  calling  of  an  election  for  members  of  the  board 
of  education  within  thirty  days  after  a  favorable  vote  upon  the 
organization  o^  the  district,  is  to  procure  a  board  of  education 
within  a  reasonable  time,  and  the  mere  fact  that  the  election  is 
not  held  for  forty- two  days  after  the  vote  on  the  organization  of 
the  district  does  not  render  the  election  invalid. 

13.  Same — haUot  at  first  election  of  board  of  education  should 
designate  length  of  terms.  The  ballots  at  the  first  election  of  the 
members  of  the  board  of  education  under  the  Township  High 
School  law  of  1911  should  designate  the  length  of  the  term  of 
office  for  which  the  several  candidates  are  to  be  elected. 

Cooke,  C.  J.,  and  Dunn,  J.,  dissenting. 

Appeal  from  the  Circuit  Ccxirt  of  Rock  Island  county ; 
the  Hon.  F.  D.  Ramsay,  Judge,  presiding. 
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A,  B.  Johnson,  and  J.  T.  &  S.  R.  Kenworthy,  for 
appellants. 

FiX)YD  E.  Thompson,  State's  Attorney,  and  Searl,e  & 
Marshai,!,,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

An  information  in  the  nature  of  quo  warranto  was  filed 
in  the  circuit  court  of  Rock  Island  county  against  H.  S. 
Crossley,  as  president,  and  six  other  persons  as  members 
of  the  board  of  education  of  an  alleged  high  school  dis- 
trict which  was  organized  under  an  act  of  the  legislature 
approved  on  June  5,  191 1.  The  information  describes  the 
boundaries  of  the  high  school  district  in  question,  and  avers 
that  a  petition  was  filed  in  the  office  of  the  county  super- 
intendent of  schools  of  said  county  on  or  about  March  21, 
1912,  signed  by  fifty-six  persons  who  claim  to  be  legal  vot- 
ers of  said  territory,  which  said  petition  asked  for  an  elec- 
tion to  be  held  in  said  territory  for  the  purpose  of  voting 
for  or  against  the  proposition  to  establish  a  township  high 
school  for  the  benefit  of  the  inhabitants  of  said  territory; 
that  on  the  20th  of  April,  191 2,  an  election  was  held  in 
said  territory  for  the  purpose  of  voting  on  said  proposi- 
tion, and  that  it  was  publicly  declared  that  as  a  result  of 
said  election  a  majority  of  the  votes  cast  were  in  favor  of 
the  establishment  of  the  said  township  high  school;  that 
thereafter  the  county  superintendent  of  schools  of  the  said 
county  called  another  election,  to  be  held  on  the  nth  day 
of  May,  1912,  for  the  purpose  of  electing  a  township  high 
school  board  of  education,  and  that  it  was  thereafter  pub- 
lished and  announced  that  at  such  election  H.  S.  Crossley 
had  been  elected  president,  and  A.  B.  Taft,  William  Nod- 
den,  George  L.  Walker,  C.  W.  Hink,  Lewis  Haemer  and 
George  Stange  had  been  elected  members  of  said  board  of 
education.  The  information  alleges  that  another  election 
was  called  for  June  i,  1912,  for  the  purpose  of  electing  a 
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board  of  education  for  said  high  school  district,  which  said 
second  election  resulted  in  the  selection  pf  the  same  persons 
for  the  same  fk>sitions  to  which  they  had  been  elected  at 
the  previous  election.    It  is  charged  in  the  information  that 
the  said  board  organized  and  proceeded  to  take  options  up- 
on certain  real  estate  on  which  to  erect  a  school  building, 
and  did,  as  such  board,  levy  a  tax  on  the  people  of  said 
territory  for  high  school  purposes,  and  employed  an  attor- 
ney and  a  secretary.     The  information  charges  that  the 
said  president  and  members  of  said  board  of  education  are 
usurping,  without  warrant  or  lawful  authority,  the  said  of- 
fices of  president  and  members  of  said  board  of  education 
of  a  township  high  school  district;   that  said  high  school 
district  has  no  legal  existence,  and  that  the  persons  as- 
serting the  Tight  to  hold  the  offices  aforesaid  are  doing  so 
without  any  lawful  right.    The  validity  of  the  high  school 
district  is  attacked  on  the  ground  that  the  law  under  which 
the  organization  was  eflfected  is  unconstitutional  because  it 
conflicts  with  section  13  of  article  4  of  the  constitution  of 
the  State  of  Illinois.    The  information  further  alleges  that 
if  said  act  is  constitutional  its  provisions  have  not  been 
followed  in  organizing  said  district,  in  that  the  territory 
to  be  organized  into  said  district  is  not  contiguous  and 
compact,  as  is  required  by  said  act  of  the  legislature.    The 
information  further  charges  that  if  said  alleged  township 
high  school  is  legally  organized  under  a  valid  law,  out  of 
territory  which  is  contiguous  and  compact  within  the  mean- 
ing of  said  law,  respondents  were  not  legally  elected  presi- 
dent and  members  of  the  board  of  education,  respectively, 
for  the  reason  that  the  said  first  election  of  the  president 
and  members  of  said  board  was  illegal  and  void,  and  that 
the  said  second  election  held  on  June  i  was  also  void  be- 
cause it   was  not  held  within  thirty  days  after  the  vote 
had  been  taken  upon  the  organiziation  of  the  district,  as  is 
contemplated  by  the  act  of  the  legislature  under  which  the 
organization  was  sought  to  be  effected. 

201  —  6 
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The  respondents  filed  a  plea  setting  out  the  petition  for 
the  organization  of  the  high  school  district,  which  describes 
the  territory  as  it  is  described  in  the  information,  and  al- 
leges that  said  petition  was  signed  by  fifty-seven  legal  vot- 
ers of  said  territory.  The  plea  sets  out  in  detail  all  of  the 
proceedings  up  to  and  including  the  election  held  for  presi- 
dent and  members  of  the  board  on  the  nth  day  of  May. 
In  respect  to  said  election  it  is  averred  in  the  plea  that  the 
ballot  failed  to  state  the  term  of  years  for  which  the  said 
members  of  said  township  high  school  board  were  to  be 
elected,  as  required  by  section  4  of  said  act,  and  that  Wil- 
liam Nodden,  one  of  the  members  of  said  board,  having 
resigned  and  refused  to  act,  the  county  superintendent  of 
schools  called  another  election  to  be  held  in  said  territory 
on  the  first  day  of  June,  and  posted  ten  notices  of  said 
election  in  ten  of  the  most  public  places  in  said  territory 
ten  days  prior  to  the  first  day  of  June.  The  plea  shows  that 
at  the  election  held  on  the  first  day  of  June,  H.  S.  Crossley 
was  again  elected  president,  and  L.  F.  Haemer  and  William 
Nodden  were  elected  members  of  the  board  for  one  year, 
George  L.  Walker  and  George  Stange  for  two  years  and 
C.  W.  Hink  and  A.  B.  Taft  for  three  years.  To  this  plea 
the  plaintiffs  filed  a  demurrer.  The  circuit  court  held  that 
the  act  of  the  legislature  under  which  the  high  school  dis- 
trict was  organized  was  unconstitutional  and  void  and  that 
the  said  high  school  district  was  not  lawfully  organized. 
The  respondents  elected  to  stand  by  their  plea,  whereupon 
a  judgment  of  ouster  was  rendered  against  them.  The  con- 
stitutionality of  a  statute  being  involved,  respondents  have 
perfected  an  appeal  direct  to  this  court. 

There  are  three  questions  presented  by  this  record :  ( i ) 
Is  the  act  of  the  legislature  of  June  5,  191 1,  under  which 
this  district  was  organized,  unconstitutional?  (2)  If  said 
act  is  a  valid  law,  is  the  organization  of  the  district  in 
question  void  for  want  of  compactness  in  the  territory  com- 
posing the  same?     (3)  If  both  the  foregoing  questions  are 
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answered  in  the  negative,  then  the  further  question  is  pre- 
sented whether  the  plea  shows  that  appellants  have  a  legal 
right  to  exercise  the  functions  of  a  board  of  education  for 
said  district. 

The  constitutionality  of  the  act  of  June  5,  191 1,  is  the 
first  question  which  requires  our  consideration.  It  is  con- 
tended by  the  appellees  that  the  act  violates  that  portion  of 
section  13  of  article  4  of  the  constitution  of  1870  which 
provides  that  "no  law  shall  be  revived  or  amended  by  ref- 
erence to  its  title  only,  but  the  law  revived,  or  the  section 
amended,  shall  be  inserted  at  length  in  the  new  act." 

The  title  of  the  act  in  question  is,  "An  act  to  authorize 
the  organization  of  high  school  districts."  (Laws  of  191 1, 
P-  5<^5«)  It  contains  seven  sections.  Section  i  provides 
that  any  school  township  which  contains  a  school  district 
having  a  population  of  1000  or  more  and  not  exceeding 
100,000  inhabitants,  whether  operating  under  the  general 
School  law  or  governed  by  virtue  of  a  special  act,  may 
be  organized  into  a  high  school  district  by  submitting  the 
proposition  to  a  vote  o5F  the  people  at  a  general  or  special 
election.  Section  2  provides  for  the  presentation  of  a  peti- 
tion to  the  county  superintendent,  signed  by  fifty  or  more 
legal  voters  of  the  territory  described  in  the  petition,  ask- 
ing for  an  election  to  vote  upon  the  question  of  the  organi- 
zation of  a  high  school,  and  authorizes  the  county  super- 
intendent, upon  the  receipt  of  such  petition,  to  forthwith 
order  an  election  to  be  held  for  the  purpose  of  voting  for 
or  against  the  proposition  to  establish  a  township  high 
school,  by  posting  notices  for  at  least  ten  days  in  ten  of 
the  most  public  places  throughout  the  township  or  territory, 
and  prescribes  the  form  of  notice  to  be  posted.  Section  3 
provides  for  the  election  to  be  conducted  by  the  trustees  of 
schools,  boards  of  education  or  boards  of  directors  desig- 
nated by  the  county  superintendent  of  schools  and  requires 
all  returns  to  be  made  within  five  days,  and  the  section 
prescribes  the  form  of  ballot  and  directs  how  the  voter  shall 
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mark  the  same.  Section  4  provides  for  the  calling  of  an 
election,  to  be  held  within  thirty  days  after  a  favorable 
vote  upon  the  organization  of  the  high  school  district,  to 
elect  a  board  of  education,  to  consist  of  a  president  and  six 
members,  and  provides  for  the  notices  of  said  election  and 
the  form  thereof.  Said  section  provides  that  two  of  the 
members  shall  be  elected  for  one  year,  two  for  two  years 
and  two  for  three  years,  and  each  year  thereafter  two  mem- 
bers shall  be  elected  to  serve  for  three  years ;  that  the  presi- 
dent shall  be  elected  annually ;  that  all  subsequent  elections 
are  to  be  held  on  the  second  Saturday  of  April,  annually. 
Sections  5  and  6  are  as  follows : 

"Sec.  5.  For  the  purpose  of  supporting  a  high  school, 
the  township  or  territory  for  the  benefit  of  which  a  high 
school  is  established  under  the  provisions  of  this  act,  shall 
be  regarded  as  a  school  district,  and  the  board  of  education 
thereof  shall,  in  all  respects,  have  the  powers  and  discharge 
the  duties  of  boards  of  education  elected  under  the  general 
School  law. 

"Sec.  6.  The  inhabitants  of  any  contiguous  and  com- 
pact territory,  whether  in  the  same  or  different  townships, 
upon  a  petition  signed  by  at  least  fifty  legal  voters  and 
an  affirmative  vote  in  such  territory,  may  establish,  in  the 
manner  provided  by  this  act,  a  township  high  school  for 
the  benefit  of  the  inhabitants  of  the  territory  described  in 
the  petition." 

Section  7  provides  the  manner  in  which  a  school  dis- 
trict, or  any  part  thereof,  adjoining  a  high  school  district 
organized  pursuant  to  this  act  may  be  annexed  to  such  high 
school  district  and  become  a  part  thereof. 

This  act  does  not  purport  by  express  language,  either  in 
its  title  or  in  the  body  thereof,  to  repeal,  revive  or  amend 
any  other  law  by  a  reference  to  its  title  or  otherwise.  In 
its  form  it  is  a  complete  and  independent  enactment.  It 
provides  a  method  by  which  high  school  districts  may  be 
organized,  and  may  be  applied  under  the  conditions  and  in 
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the  manner  provided  in  said  act  without  resorting  to  any 
other  statute.  It  is  true  that  section  5  makes  such  high 
school  district,  when  established,  a  school  district,  and  gives 
the  board  of  education  thereof,  in  all  respects,  the  same 
powers  and  imposes  the  same  duties  as  are  provided  for 
boards  of  education  ejected  under  the  general  School  law. 
The  effect  of  this  section  is  to  incorporate  into  the  act  all 
of  those  sections  of  the  general  School  law  relating  to  the 
powers  and  duties  of  boards  of  education  as  the  same  ex- 
isted at  the  time  the  act  in  question  was  passed.  This  is 
simply  the  familiar  legislative  process  of  adopting  certain 
portions  of  another  statute  by  reference.  It  is  a  method  of 
legislation  which  is  frequently  followed  and  has  uniformly 
been  held  to  be  free  from  constitutional  objections.  The 
effect  of  such  reference  is  the  same  as  though  the  statute 
or  the  provisions  adopted  had  been  incorporated  bodily 
into  the  adopting  statute.  (2  Sutherland  on  Stat.  Const, 
sec.  405.)  Such  adoption  takes  the  adopted  statute  as  it 
exists  at  the  time  of  the  passage  of  the  adopting  act,  and 
does  not  include  subsequent  additions  or  modifications  of 
the  statute  so  taken.  (Knapp  v.  Brooklyn,  97  N.  Y.  520; 
Culver  V.  People,  161  111.  89;  City  of  Charleston  v.  Johns- 
ton,' 170  id.  336;  Town  of  Cicero  v.  McCarthy,  172  id. 
279.)  Another  familiar  form  of  adoption  is  where  the 
reference  is  not  to  any  particular  statute  or  part  of  a  stat- 
ute but  to  the  law,  generally,  which  governs  a  particular 
subject.  This  court  held  in  Culver  v.  People,  stipra,  that 
where  the  adopting  statute  makes  no  reference  to  a  particu- 
lar act,  by  its  title  or  otherwise,  but  refers  to  the  general 
law  regulating  the  subject  in  hand,  the  reference  will  be  re- 
garded as  including  not  only  the  law  in  force  at  the  date  of 
the  adopting  act,  but  also  the  law  in  force  when  the  action 
is  taken  or  proceedings  are  resorted  to.  For  a  full  eluci- 
dation of  this  doctrine  and  illustrative  cases  see  Sutherland 
on  Statutory  Construction.  (Vol.  2,  sec.  405,  et  seq,)  By 
reference  to  this  act  it  will  be  seen  that  it  provides  for  the 
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organization  of  high  school  districts  in  two  different  situ- 
ations. The  first  is  provided  for  in  section  i.  That  sec- 
tion provides  for  the  organization  of  a  single  school  town- 
ship into  a  high  school  district  in  which  there  is  a  school 
district  having  a  population  of  looo  or  more  and  not  ex- 
ceeding 100,000  inhabitants.  To  organize  under  this  sec- 
tion it  is  necessary  that  the  boundaries  of  the  high  school 
district  be  made  co-terminous  with  the  school  township  and 
that  there  be  within  sai^  school  township  a  school  district 
of  the  requisite  population.  When  these  conditions  exist, 
a  high  school  district  may  be  organized  by  submitting  the 
proposition  to  a  vote,  and  it  is  immaterial  whether  the  most 
populous  district  is  governed  by  the  general  School  law  or 
by  a  special  act.  The  other  condition  under  which  a  high 
school  district  may  be  organized  under  this  act  is  where 
the  proposed  territory  is  contiguous  and  compact,  which 
may  be  either  in  the  same  or  different  townships.  This  is 
provided  for  in  section  6  of  the  said  act.  Under  either 
section  a  majority  vote  in  the  territory  described  in  the 
petition  determines  the  question  whether  the  district  shall 
be  organized. 

Sections  85  to  91,  inclusive,  of  the  act  to  establish  and 
maintain  a  system  of  free  schools,  passed  in  1909,  provide 
methods  for  the  organization  of  township  high  school  dis- 
tricts under  certain  specified  conditions  and  by  certain  pro- 
cedure therein  prescribed,  but  the  situation  under  which 
a  township  high  school  may  be  organized,  as  well  as  the 
methods  by  which  the  organization  is  effected,  is  in  many 
respects  substantially  different  under  the  two  acts.  Thus, 
section  i  of  the  act  here  in  question  applies  where  it  is  de- 
sired to  form  a  school  township  into  a  high  school  district 
in  which  there  is  a  single  district  having  a  population  of 
1000  or  more  and  not  exceeding  100,000  population.  No 
such  conditions  as  these  are  provided  for  in  the  School  law 
of  1909.  Again,  under  the  law  here  involved  the  petition 
is  required  to  be  presented  to  the  county  superintendent  of 
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schools,  who  is  designated  as  the  person  to  call  the  elec- 
tion and  have  charge  of  the  organization,  while  under  the 
School  law  of  1909  the  school  treasurer  of  the  township 
receives  the  petition,  advertises  the  election  and  conducts 
the  organization  and  the  county  superintendent  has  noth- 
ing to  do  with  it.  Under  the  law  of  191 1  the  board  of  edu- 
cation consists  of  a  president  and  six  members,  and  at  the 
first  election  for  a  board  of  education  the  statute  provides 
that  the  ballot  shall  designate  the  length  of  the  term  of  the 
members  of  the  board.  Under  the  law  of  1909  the  board  of 
education  consists  of  five  members,  all  of  whom  are  elected 
for  the  same  time  at  the  first  election.  The  members  elected 
determine  by  lot,  at  their  first  meeting,  who  is  to  serve 
one  year,  who  for  two  years  and  the  one  who  is  to  serve 
three  years,  and  the  board  elected  chooses  its  own  president 
and  secretary.  Under  the  new  law  these  matters,  except 
the  selection  of  a  secretary,  are  all  determined  by  the  elec- 
tors, and  the  president  is  elected  by  the  voters,  annually. 
It  will  thus  be  seen  that  the  act  of  191 1  was  not  only 
designed  to  meet  conditions  which  in  the  main  are  not 
specifically  covered  by  the  law  of  1909,  but  it  also  differs 
materially  in  the  manner  in  which  the  organization  is  ef- 
fected. The  conditions  under  which  a  high  school  district 
may  be  organized  under  section  6  of  the  law  of  191 1  are 
similar  in  some  respects  to  the  situation  covered  by  sec- 
tion 87  of  the  law  of  1909,  but,  as  already  pointed  out, 
there  is  a  marked  difference  between  the  methods  to  be  fol- 
lowed in  the  organization  under  the  different  acts. 

In  addition  to  the  differences  already  pointed  out  in  re- 
spect to  section  i  of  the  act  of  191 1  and  the  law  of  1909, 
it  may  be  noted  that  under  the  later  act  where  several  dis- 
tricts are  petitioning  for  the  organization  of  a  high  school 
district  a  majority  vote  in  the  entire  territory  to  be  erected 
into  a  high  school  district  determines  the  question,  whereas 
under  section  87  of  the  law  of  1909  it  is  necessary  that 
there  shall  be  a  majority  in  each  district  or  part  of  a  dis- 
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trict,  or  in  each  township  or  part  of .  a  township,  that  is 
included  in  the  proposed  high  school  district,  or,  in  other 
words,  under  the  new  act  the  territory  proposed  to  be 
erected  into  a  high  school  district  for  the  purposes  of  the 
election  is  regarded  as  the  unit,  while  under  the  old  law 
each  school  district  or  part  thereof,  or  township  or  part 
thereof,  to  be  included  in  such  high  school  district  is  re- 
garded as  the  unit. 

There  is  no  inconsistency  in  both  these  acts  remaining 
in  full  force  and  effect.  It  is  a  matter  of  general  kno>yl- 
edge  that  many  township  high  school  districts  had  been 
organized  and  schools  established  and  obligations  incurred 
therein  prior  to  the  passage  of  the  act  of  191 1.  In  the 
organization  as  well  as  in  the  operation  and  maintenance 
of  such  high  school  districts  they  conformed  to  the  old 
law,  and  this  may  well  be  supposed  to  have  influenced  the 
General  Assembly  in  permitting  the  provisions  of  the  act 
of  1909  to  remain  in  force.  But  even  if  the  act  in  ques- 
tion should  be  found  in  any  jespect  to  be  repugnant  in 
spirit  to  the  former  statute  that  is  no  reason  why  both  may 
not  stand.  One  statute  is  never  repealed  by  the  repugnant 
spirit  of  another,  (i  Sutherland  on  Stat.  Const,  sec.  246, 
and  cases  there  cited.)  The  mere  circumstance  that  the 
legislature  has  enacted  two  statutes  upon  the  same  subject 
and  for  the  purpose  of  accomplishing  the  same  general  re- 
sult furnishes  no  reason  why  both  statutes  may-  not  be 
valid.  The  only  effect  is  to  give  the  citizens  of  the  State 
who  desire  to  organize  high  school  districts  an  option  to 
proceed  under  the  particular  act  which  seems  best  suited  to 
local  conditions.  There  is  nothing  new  or  unusual  in  this. 
We  have  two  statutes  which  provide  for  the  organization 
of  drainage  districts.  Both  are  intended  to  accomplish  the 
reclamation  of  swamp  or  overflow  lands  by  special  assess- 
ment for  local  benefits.  Both  are  authorized  by  the  same 
constitutional  provision  but  differ  materially  in  the  pro- 
cedure by  which  a  district  is  organized.     All  of  the  law 
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on  the  subject  of  drainage  might  be  put  in  one  act,  but  the 
legislature  has  not  seen  proper  to  do  so.  When  it  is  de-  . 
sired  to  organize  a  drainage  district,  the  first  question  to 
determine  is  whether  the  oiiganization  shall  be  under  the 
Farm  Drainage  act  or  under  the  Levee  act.  This  question 
being  decided,  the  procedure  thereafter  is  governed  by  the 
act  selected.  Other  illustrations  of  similar  conditions  might 
be  given. 

While  we  are  not  able  to  discover  any  such  repugnancy 
between  these  statutes  as  to  make  it  impossible  for  both  of 
them  to  stand,  still,  even  if  it  be  conceded  that  such  re- 
pugnancy exists,  that  affords  no  reason  for  holding  the  lat- 
est expression  of  the  legislature  invalid.  Where  two  acts 
of  the  legislature  are  passed  upon  the  same  subject  which 
are  in  such  irreconcilable  conflict  that  it  is  impossible  for 
the  courts  to  so  construe  them  as  to  harmonize  them,  then 
the  law  is  well  established  that  the  later  act,  being  the  last 
expression  of  the  legislature,  is  valid  and  the  former  in- 
consistent act  is  repealed  by  implication.  Repeals  by  impli- 
cation are  not  favored  by  the  courts,  and  a  statute  will  not 
be  held  to  be  thus  repealed  unless  there  is  no  other  alterna- 
tive. The  doctrine  of  repeals  by  implication  rests  upon  a 
constructive  intention  of  the  legislature.  All  laws  are  pre- 
sumed to  have  been  passed  deliberately  and  with  a  knowl- 
edge of  the  prior  laws,  and  when  the  legislature  enacts  a 
statute  that  is  utterly  inconsistent  with  a  former  one,  the 
intent  to  repeal  the  former  law  is  inferred  from  the  passage 
of  the  subsequent  inconsistent  one.  This  doctrine  has  often 
been  recognized  by  this  court,  and  it  has  frequently  been 
held  that  prior  statutes  have  been  repealed  by  implication, 
(Sullivan  v.  People,  15  111.  233;  Fowler  v.  Pirkins,  77  id. 
271;  Pavey  v.  Utter,  132  id.  489;  Cook  County  v.  City 
of  Chicago,  167  id.  109;  People  v.  Yancey,  167  id.  255;) 
and  the  same  rule  is  recognized  generally  throughout  the 
country.  See  Sutherland  on  Stat.  Const,  sec.  247,  and  cases 
there  cited. 
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The  constitutional  provision  under  which  the  law  in 
question  is  supposed  to  be  invalid  has  several  times  had 
the  consideration  of  this  court.  The  first  case,  so  far  as 
we  are  advised,  in  which  this  provision  was  involved  was 
People  V.  Wright,  70  111.  388.  That  case  was  disposed  of 
by  this  court  in  1873.  Mr.  Justice  Scholfield,  who  had 
been  a  member  of  the  constitutional  convention,  delivered 
the  opinion  of  the  court.  The  contention  was  there  made, 
as  it  is  here,  that  a  certain  act  of  the  legislature  in  regard 
to  the  police  board  of  the  city  of  Chicago  amended  the 
charter  of  the  city  without  inserting  the  sections  amended 
at  length  in  the  new  act.  On  page  396  it  was  said :  "No 
particular  section  of  any  act  purports  to  be  amended  by  this 
act.  All  that  can  be  said  of  it  in  this  respect  is,  that  by 
implication  it  amends  the  municipal  charters  of  cities.  It 
cannot  be  held  that  this  clause  of  the  constitution  embraces 
every  enactment  which  in  any  degree,  however  remotely  it 
may  be,  affects  the  prior  law  on  a  given  subject,  for  to  so 
hold  would  be  to  bring  about  an  evil  far  greater  than  the 
one  sought  to  be  obviated  by  this  clause.  Our  views  on 
this  question  are  fully  and  well  expressed  by  the  Supreme 
Court  of  Michigan  in  People  v.  Mahoney,  13  Mich.  484. 
The  court  there  said :  *If ,  whenever  a  new  statute  is  passed, 
it  is  necessary  that  all  prior  statutes  modified  by  it  by  im- 
plication should  be  re-enacted  and  published  at  length  as 
modified,  then  a  large  portion  of  the  whole  code  of  laws  of 
the  State  would  require  to  be  re-published  at  every  session, 
and  parts  of  it  several  times  over,  until,  from  mere  im- 
mensity of  material,  it  would  be  impossible  to  tell  what  the 
law  was.  If,  because  an  act  establishing  a  police  govern- 
ment modifies  the  powers  and  duties  of  sheriffs,  constables, 
water  and  sewer  commissioners,  marshals,  mayors  and  jus- 
tices, and  imposes  new  duties  upon  the  executive  and  the 
citizen,  it  has  thereby  become  necessary  to  re-enact  and  re- 
publish the  various  laws  relating  to  them  as  modified,  we 
shall  find  before  the  act  is  completed  that  it  not  only  em- 
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braces  a  larger  portion  of  the  laws  of  the  State,  but  also 
that  it  has  become  obnoxious  to  the  other  provisions  re- 
ferred to  because  embracing  a  large  number  of  objects  but 
not  one  of  which  can  be  covered  by  its  title.  This  consti- 
tutional provision  must  receive  a  reasonable  construction 
with  a  view  to  give  it  effect.  The  mischief  designed  to 
be  remedied  was  the  enactment  of  amendatory  statutes  in 
terms  so  blind  that  legislators  themselves  were  sometimes 
deceived  in  regard  to  their  effect,  and  the  public,  from  the 
difficulty  in  making  the  necessary  examination  and  compari- 
son, failed  to  become  apprised  of  the  changes  made  in  the 
laws.  An  amendatory  act  which  purported  only  to  insert 
certain  words  or  to  substitute  one  phrase  for  another  in 
an  act  or  section  which  was  only  referred  to  but  not'  re- 
published was  well  calculated  to  mislead  the  careless  as  to 
its  effect,  and  was,  perhaps,  sometimes  drawn  in  that  form 
for  that  express  purpose.  Endless  confusion  was  thus  in- 
troduced into  the  law,  and  the  constitution  wisely  prohibited 
such  legislation.  But  an  act  complete  in  itself  is  not  within 
the  mischief  designed  to  be  remedied  by  this  provision,  and 
cannot  be  held  to  be  prohibited  by  it  without  violating  its 
plain  intent.'  "  The  foregoing  language  fully  explains  the 
evil  at  which  the  provision  of  the  constitution  involved 
was  aimed  and  the  manner  in  which  it  was  intended  to  be 
remedied. 

The  question  again  came  up  for  consideration  in  Timm 
v.  Harrison,  109  111.  593.  The  sole  question  presented  in 
that  case  was  the  validity  of  an  act  passed  in  1883,  entitled 
"An  act  to  restrict  the  power  of  counties,  cities,  towns  and 
villages  in  licensing  dram-shops,  to  provide  for  granting  a 
license  to  retail  malt  liquors  separately,  and  for  punishing 
person^  holding  such  separate  license,  for  unlawful  sale  and 
gifts."  The  act  in  question  contained  three  sections.  It 
prohibited  the  granting  of  licenses  for  dram-shops  for  not 
less  than  $500  per  annum,  and  for  the  sale  of  malt  liquors  a 
license  fee  of  not  less  than  $150  per  annum  was  required. 
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This  was  a  radical  change  in  the  Dram-shop  law  of  1874, 
section  3  of  which  authorized  the  granting  of  a  license  by 
county  boards  for  not  less  than  $50  nor  more  than  $300  to 
sell  intoxicating  liquors  outside  of  incorporated  cities,  towns 
and  villages  and  made  no  distinction  between  a  license  to 
sell  malt  and  other  intoxicating  liquors.  The  act  made  no 
reference  whatever  to  the  E>ram-shop  law  of  1874.  Sec- 
tion 2  of  the  new  act  contained  the  substance  of  section  3 
of  the  Dram-shop  act,  with  certain  provisions  added  thereto, 
although  there  was  nothing  in  the  new  act  to  indicate  that 
the  old  act  was  being  set  out  in  the  new.  This  was  held 
to  be  unnecessary.  The  court  followed  the  doctrine  previ- 
ously announced  in  People  v.  Wright,  supra,  and  quoted 
with  approval  from  Mr.  Justice  Cooley,  of  the  Supreme 
Court  of  Michigan,  in  People  v.  Mahoney,  supra,  which 
case  had  been  relied  on  by  the  court  in  the  Wright  case. 
Although  the  act  of  1883  was  held  to  effect  an  amendment 
of  the  Dram-shop  act  of  1874  without  making  any  refer- 
ence thereto,  still  the  law  of  1883  was  sustained,  and  Mr. 
Chief  Justice  Sheldon,  delivering  the  opinion  of  the  court, 
on  page  598  said :  "The  mischief  intended  to  be  remedied 
by  the  constitution  was  that  of  the  amendment  of  statutes 
by  reference  to  their  titles  only.  Under  the  practice  which 
had  prevailed  to  amend  a  previous  act  merely  by  reference 
to  its  title,  and  in  the  insertion  or  striking  out  of  cer- 
tain words  or  the  making  of  some  substitution  therein,  the 
amendatory  act,  of  itself,  would  be  unintelligible,  and  it 
would  require  examination  and  comparison  with  the  prior 
act  to  understand  what  the  real  purport  of  the  amendatory 
act  was,  hence  the  constitutional  inhibition  that  'no  law 
shall  be  revived  or  amended  by  reference  to  its  title  only ;' 
and  in  remedy  of  the  evil  the  further  provision  is,  *but  the 
law  revived,  or  the  section  amended,  shall  be  inserted  at 
length  in  the  new  act.'  When  this  is  done  the  amendatory 
act  will  be  intelligible  of  itself,  and  not  require  going  else- 
where to  understand  its  purport.     The  act  in  question  is 
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complete  in  itself  and  entirely  intelligible,  showing,  of  it- 
self, just  what  it  is,  and  in  its  enactment  we  are  of  opinion 
that  there  is  no  contravening  of  the  constitutional  provi- 
sions named." 

The  case  of  School  Directors  v.  School  Directors,  135 
III.  464,  presented  a  situation  very  similar  to  that  involved 
in  the  case  at  bar.    In  1883  ^^^  legislature  passed  an  act 
providing  a  method  for  the  organization  of  a  new  school 
district  out  of  territory  embraced  in  several  other  districts 
and  in  different  townships.    At  the  time  this  act  went  into 
effect  there  were  provisions  in  the  School  law  covering  the 
subject  of  the  formation  of  new  school  districts.    The  act 
of  1883  made  no  reference  whatever  to  the  previous  legis- 
lation on  the  same. subject.    The  validity  of  the  act  of  1883 
was  attacked  in  this  court  as  being  in  violation  of  section  1 3 
of  article  4  of  the  constitution.    That  contention  was  not 
sustained.    This  court,  on  page  473,  after  quoting  the  clause 
of  the  constitution  involved,  used  the  following  language: 
"The  act  of  1883  does  not  profess  to  do  that  which  is  in- 
hibited,— i.e.,  to  amend  the  School  law  by  reference  to  its 
title,  which  is,  'An  act  to  establish  and  maintain  a  system 
of  free  schools.'     One  law  may  be  amended  by  another 
without  any  reference  to  it,  as  any  new  provision  of  law 
may  in  some  sense  be  said  to  amend  and  change  a  prior 
system  of  laws,  so  that  the  law,  as  a  body,  is  not  what  it 
was  before.     The  legislature  may  declare  certain  acts  to 
constitute  larceny,  and  provide  a  punishment  therefor  dif- 
ferent from  that  ordinarily  inflicted  for  larceny,  without 
inserting  in  the  body  of  the  act  the  Criminal  Code  or  in- 
corporating in  the  new  statute  the  sections  defining  and 
punishing  larceny  generally ;  and  no  reason  is  apparent  why 
the  legislature  may  not  pass,  at  different  times,  several  acts 
relating  to  free  schools,  or  to  different  parts  of  the  law  es- 
tablishing a  system  of  free  schools.    'It  cannot  be  said  that 
this  clause  of  the  constitution  embraces  every  enactment 
which  in  every  degree,  however  remotely,  may  affect  the 
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prior  law  on  a  given  subject,  for  to  so  hold  would  be  to 
bring  about  a  greater  evil  than  the  one  sought  to  be  obvi- 
ated by  this  clause/  {People  v.  Wright,  70  111.  396.)  Two 
or  more  laws  relating  to  the  same  subject,  or  different  parts 
of  the  same  subject  matter,  are  not  necessarily  amendatory 
of  each  other  within  the  meaning  of  this  clause  of  the  con- 
stitution, although  they  may  be  construed  together  as  in 
pari  materia.  All  laws  on  the  subject  of  schools,  in  city 
charters  or  elsewhere,  are  necessarily  parts  of  the  school 
laws. — Speight  v.  People,  87  111.  595." 

The  case  of  People  v.  Knopf,  183  111.  410,  is  in  line  with 
the  previous  cases  on  this  subject.  The  situation  there  in- 
volved was  as  follows :  The  general  Revenue  law  in  force 
prior  to  1898  created  the  office  of  assessor  and  made  it  his 
duty  to  assess  all  property  under  his  jurisdiction.  In  1898 
the  legislature  passed  "An  act  for  the  assessment  of  prop- 
erty and  providing  the  means  therefor,  and  to  repeal  a  cer- 
tain act  therein  named."  This  new  act  created  a  board  of 
assessors  for  Cook  county  and  imposed  upon  said  board  the 

• 

duty  of  assessing  the  property  which  under  the  old  law  was 
assessable  by  the  assessor.  The  office  of  assessor  was  not 
abolished  by  the  new  act  but  was  expressly  retained.  The 
assessor  filed  a  petition  for  mandamus  to  compel  the  county 
clerk  to  deliver  to  him  the  books  for  the  assessment  of 
property.  His  petition  was  dismissed  and  the  case  came  to 
this  court.  The  new  act  referred  to  a  number  of  sections 
of  the  existing  Revenue  law  and  by  adoption  made  them  a 
part  of  the  new  act.  The  new  act  did  not  purport  to  amend 
the  existing  Revenue  law.  The  validity  of  the  new  act  was 
challenged  in  this  court  because  it  amended  the  Revenue 
act  without  inserting  at  length  in  the  new  act  the  sections 
amended.  The  contention  was  not  sustained  and  the  previ- 
ous cases  already  reviewed  in  this  court  were  re-examined 
and  approved. 

All  of  the  foregoing  cases,  and  some  others  not  hereto- 
fore referred  to  by  us  in  this  opinion,  were  approved  in  the 
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late  case  of  Hollingsworth  v.  Coal  Co.  243  111.  98.  The  act 
there  involved  was  what  is  known  as  the  Shot-Firers  act  of 
1907.  The  act  was  assailed  as  being  in  conflict  with  sec- 
tion 13  of  article  4  of  the  constitution,  in  that  it  amended 
the  statute  in  relation  to  mines  and  mining  in  force  at  the 
time.  The  Shot-Firers  act  did  not  give  a  right  of  action 
to  the  widow,  heirs  and  dependents  of  the  person  killed  by 
a  willful  violation  of  its  provisions.  The  law  could  not  b» 
sustained  as  an  amendment  to  the  general  Mining  statute, 
because  the  sections  of  the  Mining  act  affected  were  not  in- 
serted at  length  in  the  new  act,  but  it  was  sustained  as  a 
separate,  independent  act  covering  the  whole  subject  with 
which  it  purported  to  deal.  It  was  held  that  for  a  viola- 
tion of  the  Shot-Firers  law  the  right  of  action  was  in  the 
administrator,  under  the  general  Injuries  act.  In  that  case 
the  court,  on  page  104,  used  the  following  language:  "The 
Shot-Firers  act  modifies  the  general  act  by  prohibiting  such 
work  by  miners  in  mines  where  more  than  two  pounds  of 
powder  is  used  for  a  single  blast  and  in  mines  where  gas 
is  generated  in  dangerous  quantities.  It  does  not,  how- 
ever, purport  to  amend  any  act,  but  in  form  is  a  complete 
and  independent  act  of  legislation.  It  requires  the  employ- 
ment of  shot-firers  under  certain  conditions,  and  fixes  pen- 
alties of  fine  or  imprisonment,  or  both,  for  any  willful  neg- 
lect, refusal  or  failure  to  do  any  of  the  things  required  by 
it.  If  the  act  is  complete  in  itself  without  reference  to  the 
general  act,  it  does  not  contravene  the  constitutional  pro- 
vision merely  for  the  reason  that  it  repeals,  modifies  or 
amends,  by  implication,  the  general  act.  Any  new  provi- 
sion of  law  may  in  some  sense  be  said  to  amend  and  change 
the  prior  system  of  laws,  and  whenever  there  is  an  irrecon- 
cilable conflict  between  two  acts  the  later  one  must  prevail. 
To  the  extent  of  the  conflict  the  later  act  amends  the  earlier 
one  by  implication,  and  if  the  later  act  is  not  amendatory  in 
form  and  perfect  in  itself  it  is  not  within  the  prohibition 
of  the  constitution.     It  is  not  necessary,  when  a  new  act 
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is  passed,  that  all  prior  acts  modified  by  it  by  implication 
shall  be  re-enacted  and  published  at  length. — Timm  v.  Harr 
rison,  109  111.  593;  People  v.  Wright y  70  id.  388;  School 
Directors  v.  School  Directors,  135  id.  464;  English  v.  City 
of  Danville  y  150  id.  92;  Erf  or  d  v.  City  of  Peoria,  229  id. 
546;  26  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  708." 

The  latest  case,  so  far  as  we  are  advised,  which  involved 
this  clause  of  the  constitution  is  People  v.  VanBcver,  248 
lU.  136.  The  statute  there  assailed  was  sections  i68a  and 
1686  of  the  Criminal  Code,  which  were  parts  of  an  act 
passed  in  1879,  entitled  "An  act  to  amend  the  Criminal 
Code,  to  change  the  punishment  of  persons  convicted  of 
the  crime  of  petit  larceny  and  misdemeanors,''  etc.  Sec- 
tions 2  and  3  of  the  original  act  involved  enlarged  the 
punishment  provided  for  certain  offenses  by  permitting  the 
court,  in  its  discretion,  to  sentence  the  defendant  to  labor 
in  the  workhouse  of  any  city,  town  or  county  where  the 
conviction  is  had.  These  sections  in  no  way  referred  to  the 
previous  existing  statutes  imposing  punishments  for  misde- 
meanors in  the  Criminal  Code.  It  is  conceded  by  this  court 
in  its  opinion  that  the  effect  of  the  sections  assailed  was  to 
amend  the  previous  law  in  relation  to  punishment  for  mis- 
demeanors, but  still  it  is  held  not  to  be  in  violation  of  the 
constitutional  provision,  because  the  act  questioned  was  a 
complete  and  intelligible  act  by  itself  and  was  therefore  not 
in  violation  of  the  constitution. 

In  all  of  the  foregoing  cases  the  several  acts  of  the 
legislature  involved  were  held  to  be  valid  for  the  general 
reason  that  they  did  not  purport,  either  in  their  respective 
titles  or  in  the  acts  themselves,  to  amend  any  prior  statute, 
and  for  the  further  reason  that  the  several  acts  under  con- 
sideration were  held  to  be  complete  acts,  which  expressed 
the  intention  of  the  legislature  without  the  necessity  of 
reading  in  connection  therewith  any  other  statutory  provi- 
sions in  force  at  the  time  the  several  amendatory  acts  were 
passed.     But  in  order  to  discover  the  test  for  determining 
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whether  a  statute  contravenes  the  provision  of  the  consti- 
tution now  under  consideration  it  is  important  to  have  be- 
fore us  an  aspect  of  the  rule  that  is  illustrated  by  the  cases 
of  People  V.  Knopf,  supra,  Badenoch  v.  City  of  Chicago, 
222  111.  71,  and  O'Connell  v.  McClenathan,  248  id.  350. 
These  cases  are  ample  authority  for  the  rule  that  the  char- 
acter of  an  act  with  reference  to  its  being  amendatory  or 
complete  must  be  determined,  not  by  the  title,  alone,  nor 
what  the  act  purports  to  be,  but  by  an  examination  and 
comparison  of  its  provisions  with  prior  laws  which  are  left 
in  force.     If  the  act  in  question  is  not  complete  within  it- 
self and  it  is  necessary  to  read  into  the  new  law  certain 
provisions  of  prior  statutes  in  order  to  make  it  intelligible, 
and  the  new  act  is  an  attempt  to  amend  the  old  law  by  in- 
termingling new  and  different  provisions  with  the  old  ones 
or  by  adding  new  provisions,  so  as  to  create  out  of  the 
existing  laws  and  the  new  act  together  a  complete  act  upon 
the  subject,  then  the  new  act  is  held  to  be  amendatory  of 
the  old  law  and  the  requirement  of  the  constitution  must 
be  complied  with  to  make  it  valid.     The  acts  involved  in 
Badenoch  v.  City  of  Chicago  and  0*Connell  v.  McClena- 
than, above  cited,  were  both  held  to  be  unconstitutional  be- 
cause the  new  acts  were  not  complete  within  themselves  and 
it  was  necessary  to  resort  to  previous  legislation  upon  the 
subject  of  the  acts  in  order  to  understand  and  enforce  the 
new  acts.     It  was  distinctly  said  in  both  of  those  cases, 
however,  that  the  acts  condemned  were  not  complete  with- 
in themselves,  and  that  it  was  necessary,  in  order  to  have 
any  intelligent  understanding  of  them,  to  refer  to  previous 
legislation  relating  to  the  same  subject.     A  careful  com- 
parison of  the  High  School  law  of  191 1  with  the  acts  held 
invalid  in  the  two  gases  last  above  cited  will  clearly  show 
that  the  act  assailed  in  this  case  does  not  belong  to  the 
class  of  legislation  condemned  in  the  Badenoch  and  Mc- 
Clenathan cases. 
261  -  7 
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The  case  of  English  v.  City  of  Danville,  150  111.  92,  re- 
lied upon  by  appellees,  is  not  in  point.  The  constitutional- 
ity of  the  statute  was  not  there  involved.  That  case  merely 
involved  the  construction  of  the  statute  but  not  its  consti- 
tutionality. 

From  a  careful  consideration  of  the  previous  decisions 
of  this  court  the  rules  to  be  deduced  therefrom  may  be 
stated  in  the  following  propositions: 

(i)  An  act  which  is  complete  within  itself  and  does  not 
purport,  either  in  its  title  or  in  the  body  thereof,  to  amend 
or  revive  any  other  act,  is  valid  even  though  it  may  by  im- 
plication modify  or  repeal  prior  existing  statutes.  Statutes 
of  this  class  were  involved  in  and  the  rule  as  stated  sus- 
tained by  the  following  authorities :  People  v.  Wright^  su- 
pra; Timm  v.  Harrison,  supra;  School  Directors  v.  School 
Directors,  supra;  People  v.  Knopf,  supra;  Hollingsworth 
V.  Coal  Co.  supra;  People  v.  VanBever,  supra. 

(2)  An  act,  though  otherwise  complete  within  itself, 
which  purports  to  amend  or  revive  a  prior  statute  by  ref- 
erence to  its  title  only,  and  does  not  set  out  at  length  the 
statute  amended  or  revived,  is  invalid,  regardless  of  all 
other  questions.  So  far  as  we  have  been  able  to  ascer- 
tain, no  act  of  the  legislature  of  this  class  has  come  before 
this  court.  The  proposition,  however,  is,  in  our  opinion, 
too  clear  to  admit  of  controversy.  It  logically  follows  and 
is  supported  by  the  reasoning  of  the  authorities  cited  un- 
der the  first  proposition. 

(3)  An  act  which  is  incomplete  in  itself  and  in  which 
new  provisions  are  commingled  with  old  ones,  so  that  it  is 
necessary  to  read  the  two  acts  together  in  order  to  determine 
what  the  law  is,  is  an  amendatory  act  and  invalid  under 
the  constitution,  and  it  is  unimportant,  in  such  case,  that 
the  act  does  not  purport  to  amend  or  revive  any  other  stat- 
ute.  This  proposition  is  supported  by  People  v.  Knopf, 
supra,  Badenoch  v.  City  of  Chicago,  supra,  and  O'Connell 
V.  McClenathan,  supra. 
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With  the  foregoing  examination  of  the  authorities  and 
the  rules  which,  in  our  opinion,  are  fairly  deducible  there- 
from, before  us,  th^  constitutional  objections  to  the  act  of 
191 1  disappear.  In  the  analysis  already  given  of  said  act 
it  will  be  seen  that  it  comes  under  the  first  rule  above  stated 
and  rests  for  its  validity  upon  the  authorities  cited  in  sup- 
port thereof.  The  act  of  191 1  is  not  invalid  and  the  court 
below  erred  in  so  holding. 

It  is  next  contended  that  even  if  the  law  under  which 
this  district  was  organized  is  valid,  the  court  did  not  err  in 
sustaining  the  demurrer  to  appellants'  plea  because  the  ter- 
ritory composing  said  high  school  district  is  not  contiguous 
and  compact,  within  the  meaning  of  section  6  of  said  act. 
Appellees  have  filed  a  map  with  their  brief  which  shows  the 
boundaries  of  the  proposed  high  school  district  and  also  the 
boundaries  of  the  school  districts  included  therein.  From 
this  map  it  appears  that  the  territory  embraced  within  the 
high  school  district  is  contiguous, — ^that  is,  it  is  united  or 
joined  together.  The  high  school  district  includes  school 
districts  30,  37  and  46  and  a  part  of  districts  34  and  35. 
District  37  is  immediately  north  of  46.  Districts  34  and  35 
are  east  of  37  and  46.  These  four  districts,  which  consti- 
tute by  far  the  greater  portion  of  the  high  school  district, 
may  be  described  as  an  oblong  rectangle,  the  north-west  cor- 
ner of  which  is  cut  off^by  the  shore  line  of  the  Mississippi 
river.  District  30  joins  37  and  34  and  is  north-east  there- 
of. Districts  30  and  37  do  not  merely  join  at  the  corner 
but  they  have  a  common  boundary  for  a  considerable  dis- 
tance, and  this  is  also  true  of  districts  30  and  34.  The 
word  "compact''  has  different  meanings  as  given  by  stand- 
ard lexicographers,  according  to  the  subject  in  connection 
with  which  it  is  used.  It  is  defined  as  meaning  "closely 
and  firmly  united,  as  the  parts  or  particles  of  solid  bodies 
having  the  parts  or  particles  packed  together;'*  "close;" 
"solid;"  "dense."  (People  v.  Thompson,  155  111.  451) 
The  words  "contiguous  and  compact,"  as  used  in  our  con- 
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stitution  in  reference  to  territory  composing  senatorial  dis- 
tricts, received  the  consideration  of  this  court  in  the  case 
above  cited,  and  it  was  held  that  the  words  did  not  require 
that  the  territory  should  be  so  apportioned  or  set  apart  as 
to  make  every  part  as  near  as  possible  to  a  common  center. 
If  this  were  the  construction  given  to  this  language  it 
would  necessarily  require  that  every  high  school  district 
organized  under  the  law  would  be  either  in  the  form  of  a 
square  or  a  circle.  This  language  must  have  a  reasonable 
construction  in  view  of  the  subject  matter  to  which  it  is 
applied.  Thus. construed,  the  territory  composing  this  dis- 
trict is  both  contiguous  and  compact,  within  the  meaning 
of  Section  6. 

It  is  finally  contended  in  support  of  the  judgm.ent  of 
the  court  below  that  appellants  were  not  legally  elected  to 
the  offices  of  president  and  members  of  the  board  of  edu- 
cation. This  contention  is  based  on  the  failure  to  designate 
on  ballots  in  the  first  election  the  length  of  terms  of  the 
several  candidates  voted  for,  and  on  the  fact  that  the  second 
election  was  not  held  until  forty-two  days  after  the  vote 
had  been  had  in  favor  of  organizing  the  district.  What- 
ever view  may  be  taken  of  this  question  it  can  have  no 
effect  upon  the  corporate  existence  of  the  high  school  dis- 
trict. The  mere  mistake  of  the  county  superintendent  in 
calling  the  election  within  the  time,  and  manner  required 
by  law  would  have  no  effect  upon  the  legal  existence  of 
the  district.  The  will  of  the  people,  when  once  legally  ex- 
pressed, cannot  thus  be  set  aside  by  any  failure  on  the  part 
of  school  officers  to  discharge  the  duties  required  of  them 
under  the  law.  (School  Directors  v.  School  Directors,  su- 
pra.) The  only  objection  made  to  the  election  of  appellants 
at  the  second  election  is,  that  it  was  not  held  within  thirty 
days  after  the  vote  had  been  taken  upon  the  organization 
of  the  district.  Appellees  contend  that  the  requirement  that 
the  county  superintendent  shall  "forthwith  order  an  elec- 
tion  to  be  held  within  thirty  days  for  the  purpose  of  select- 
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ing  a  township  high  school  board  of  education  to  consist  of 
a  president  and  six  members,"  etc.,  is  mandatory  as  to  the 
time  within  which  such  election  must  be  called,  and  cases 
are  cited  holding  that  where  a  statute  fixes  a  day  upon 
which  an  election  is  to  be  held  it  is  necessary  that  such  elec- 
tion be  held  on  the  day  fixed  by  law.  McCrary  on  Elec- 
•  tions  (sec.  i6i)  lays  down  the  rule  that  those  provisions 
of  law  which  fix  the  time  and  place  of  holding  elections  are 
to  be  construed  as  mandatory  and  not  merely  as  directory. 
This  rule  cannot  be  questioned.  The  reason  for  it  is  obvi- 
ous. The  voter  is  presumed  to  know  the  law  and  to  be  in- 
formed by  the  law  as  to  the  time  when  the  election  is  to 
occur.  Any  change  from  the  time  fixed  by  law  might  have 
the  effect  of  depriving  many  voters  of  their  rights.  But 
the  authorities  are  not  in  point  upon  the  question  here  in- 
volved. The  statute  does  not  fix  a  definite  day  on  which 
the  first  election  for  a  high  school  board  of  education  shall 
be  held.  It  provides,  only,  that  it  shall  be  within  thirty 
days  after  the  vote  has  been  taken.  Whether  the  election 
was  held  within  thirty  days,  or  forty  or  fifty,  could  not  af- 
fect the  essence  of  the  election.  If  the  proper  notice  was 
given  and  the  voters  in  fact  turned  out  and  voted,  as  the 
plea  states  and  the  demurrer  admits  was  done  in  the  case  at 
bar,  within  a  reasonable  time  after  the  vote  was  taken  for 
the  organization  of  the  district,  the  purpose  of  the  statute 
would  be  accomplished  as  fully  and  completely  as  though 
the  election  were  held  within  thirty  days.  It  will  be  noted 
that  the  statute  does  not  in  terms  declare  that  the  observance 
of  its  provisions  shall  be  mandatory  or  that  an  election  not 
held  within  the  time  shall  be  void.  It  merely  directs  that 
the  election  shall  be  held  within  thirty  days.  The  statute 
on  elections  has  many  provisions  in  relation  to  the  manner 
in  which  an  election  shall  be  conducted.  .  Among  others,  an 
hour  is  fixed  for  the  opening  and  closing  of  the  polls.  This 
statute  has  been  held  to  be  directory,  and  that  a  deviation 
from  its  terms  would  not  vitiate  the  election  unless  it  was 
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shown  that  it  was  fraudulently  done  for  the  purpose  of  de- 
priving voters  of  their  legal  rights  and  unless  the  statute  in 
express  terms  makes  the  hour  of  opening  and  closing  the 
polls  essential  to  a  valid  election.  {Cleland  v.  Porter,  74 
111.  76;  McCrary  on  Elections,  sec.  163.)  The  rule  might 
be  different  if  it  were  shown,  affirmatively,  that  the  votes 
received  after  the  hour  for  closing  the  polls  actually  changed 
the  result  of  the  election.  {Piatt  v.  People,  29  111.  54.) 
Where  a  statute  imposes  duties  upon  officials  connected  with 
the  holding  of  an  election  and  by  express  language  pro- 
vides that  the  omission  to  perform  the  same  shall  render 
the  election  void,  then  all  courts  are  bound  to  enforce  such 
statute  and  pronounce  the  election  void,  regardless  of  all 
considerations  touching  its  policy  or  impolicy;  "but  if,  as 
in  most  cases,  the  statute  simply  provides  that  certain  acts 
or  things  shall  be  done  within  a  particular  time  or  in  a  par- 
ticular manner,  and  does  not  declare  that  their  perform- 
ance is  essential  to  the  validity  of  the  election,  then  they 
will  be  regarded  as  mandatory  if  they  do,  and  directory  if 
they  do  not,  affect  the  actual  merits  of  the  election."  (Mc- 
Crary on  Elections,  sec.  225,  and  cases  there  cited.)  The 
rule  above  quoted  from  McCrary  is  supported  by  the  de- 
cisions of  this  court.  Hodge  v.  Linn,  100  111.  397;  Blank- 
inship  V.  Israel,  132  id.  514. 

We  are  inclined  to  the  opinion  that  the  first  election 
was  invalid,  as  it  deprived  the  voters  of  their  right  to  ex- 
press a  choice  for  members  of  the  board  with  reference  to 
the  length  of  time  they  should  severally  serve,  and  for  the 
further  reason  that  there  is  no  other  means  provided  in  the 
statute  for  determining  the  length  of  the  terms  of  the  dif- 
ferent members  of  the  board.  But,  disregarding  the  first 
election,  we  are  of  the  opinion  that  the  requirement  of  the 
statute  that  the  election  shall  be  called  within  thirty  days  is 
directory,  merely,  and  the  only  purpose  of  the  statute  was 
to  procure  an  election  of  a  board  of  education  within  a  rea- 
sonably speedy  time  after  the  district  was  organized.     We 
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are  of  the  opinion  that  the  election  held  forty- two  days 
after  the  vote  was  taken  upon  the  organization  of  the  dis- 
trict was  a  valid  election,  and  that  the  appellants  were  duly 
elected  to  the  positions  which  they  severally  claim  to  hold. 
The  judgment  of  the  circuit  court  of  Rock  Island  county 
is  reversed  and  the  cause  is  remanded  to  that  court,  with 
directions  to  overrule  the  demurrer  to  the  plea,  and  for  fur- 
ther proceedings  not  inconsistent  with  the  views  herein  ex- 

^  '  ^         Reversed  and  remanded,  with  directions. 

Cooke,  C.  J.,  and  Dunn,  J.,  dissenting. 


The  People  ex  rel.  Paul  W.  Abt,  County  Collector,  Ap- 
pellee, vs.  The  St.  Louis  Bridge  Company,  Appellant. 

Opinion  Hied  December  ly,  ipij. 

Taxes — county  tax  levied  pursuant  to  popular  vote  is  not  ex- 
empt from  the  scaling  process.  An  additional  county  tax  levied  in 
pursuance  of  a  vote  of  the  people  for  the  purpose  of  erecting  an 
addition  to  the  county  hospital  and  a  small  building  for  consump- 
tive patients  at  the  county  farm  is  not  exempt  from  the  scaling 
process  provided  for  in  the  amended  Revenue  law  of  1909. 

Appeal  from  the  County  Court  of  St.  Clair  county ; 
the  Hon.  Frank  Perrin,  Judge,  presiding. 

E.  C.  Kramer,  R.  J.  Kramer,  B.  A.  Campbell,  and 
VV.  H.  Hebenstreit,  (T.  M.  Pierce,  and  J.  L.  Howell, 
of  counsel,)  for  appellant. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  only  question  presented  by  this  appeal  is  whether 
an  additional  county  tax  of  five  cents  on  each  $100  levied 
pursuant  to  a  vote  of  the  people  on  the  proposition  to  levy 
such  tax  for  the  purpose  of  building  an  addition  to  the 
county  hospital  and  erecting  a  small  building  for  consump- 
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tive  patients  at  the  county  farm  should  have  been  scaled 
under  the  provisions  Of  section  2  of  "An  act  concerning 
the  levy  and  extension  of  taxes,"  as  amended  June  29, 
1909.  (Laws  of  1909,  p.  323.)  That  section  requires  the 
county  clerk  to  reduce  proportionately  the  tax  levies,  ex- 
clusive of  certain  taxes  which  are  expressly  excepted,  in 
any  taxing  district  or  municipality  in  which  such  tax  lev- 
ies, exclusive  of  those  so  expressly  excepted,  exceed  three 
per  cent  of  the  assessed  valuation,  provided  that  in  counties 
having  a  population  less  than  three  hundred  thousand  the 
rate  of  levy  for  county  purposes  shall  not  be  reduced  below 
forty-five  cents  on  the  $100  valuation. 

It  was  stipulated  that  under  the  law  there  should  be  a 
reduction  of  56.14  per  cent  of  all  taxes  subject  to  reduc- 
tion; that  the  proposition  submitted  to  the  voters  to  levy 
the  additional  tax  mentioned  was  carried ;  that  the  county 
clerk  scaled  the  county  tax  rate,  not  including  the  addi- 
tional five  cents,  to  the  minimum  of  forty-five  cents  but  did 
not  scale  the  additional  tax,  and  extended  a  county  tax  rate 
of  fifty  cents  on  each  $100,  consisting  of  the  said  mini- 
mum rate  of  forty-five  cents  and  the  additional  tax  of  five 
cents.  The  stipulation  states  that  the  question  submitted 
is  whether  ^r  not  the  five  cent  rate  voted  for  should  have 
been  scaled.  The  language  of  the  statute  answers  the  ques- 
tion. The  taxes  excepted  from  reduction  are  State,  vil- 
lage, levee,  school  building,  high  school  and  road  and  bridge 
taxes,  certain  bonded  indebtedness  taxes,  and  taxes  levied 
pursuant  to  the  mandate  or  judgment  of  any  court  of  rec- 
ord on  any  bonded  indebtedness.  County  taxes  levied  pur- 
suant to  a  popular  vote  are  not  excepted. 

The  county  court  erred  in  rendering  judgment  against 
the  appellant,  and  its  judgment  is  reversed. 

Judgment  reversed. 
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Joseph  Heininger  et  al.  Appellants,  vs.  Margretha 

Meissmer  et  al.  Appellees. 

Opinion  Hied  December  ij,  1913. 

Partition — when  devisees  are  not  entitled  to  partition  before 
life  estate  terminates.  Where  a  will  gives  the  testator's  estate, 
both  real  and  personal,  to  his  wife,  with  full  use  and  control  over 
the  same  during  her  natural  lifetime  and  with  remainder,  in  equal 
parts,  to  the  testator's  named  children,  a  provision  in  the  will  that 
if  any  of  the  children  "have  by  that  time  died  without  issue  then 
the  respective  share  of  such  child  shall  revert  to  the  other  of  my 
children,"  operates  as  a  restriction  against  partition  during  the 
lifetime  of  the  widow,  regardless  of  whether  the  estate  of  the 
devisees  is  vested  or  contingent,  and  partition  will  not  be  awarded 
in  violation  of  such  restriction. 

Appeal  from  the  Circuit  Court  of  Woodford  county; 
the  Hon.  T.  M.  Harris,  Judge,  presiding. 

Hiram  E.  Todd,  and  J.  A.  Riley,  for  appellants. 

Thomas  Kennedy,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court  j 

Appellants,  who  are  five  of  the  eight  surviving  children 
of  George  Heininger,  deceased,  filed  their  bill  in  chancery 
for  the  partition  of  certain  lands  described,  to  which  they 
claimed  title  through  the  will  of  their  deceased  father. 
George  Heininger  died  testate  in  February,  19 10,  seized  and 
possessed  of  420  acres  of  farm  land  in  Woodford  county 
and  three  lots  in  Metamora,  in  said  county.  Besides  ap- 
pellants he  left  three  other  children  surviving  him,  and  a 
widow,  Catherine  Heininger.  The  second  clause  of  his 
will  is  as  follows: 

"Second — I  give,  devise  and  bequeath  to  my  beloved 
wife,  Catherine  Heininger,  all  of  my  real  and  personal 
property,  of  what  nature  or  kind  soever.  She  is  to  have 
full  use  and  control  of  the  same  during  her  natural  life, 
and  after  her  death  all  the  property  then  remaining  to  be 
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divided  in  equal  shares  between  my  children,  as  follows: 
Margretha  Meissmer,  (nee  Heininger,)  Adam  Heininger, 
Susaima  Koenig,  (nee  Heininger,)  Joseph  H.  Heininger, 
Paulina  Waldschmidt,  (nee  Heininger,)  Rosina  Heininger, 
Frank  L.  Heininger  and  George  A.  Heininger ;  and  if  any 
of  my  said  children  have  by  that  time  died  without  issue, 
then  the  respective  share  of  such  child  shall  revert  to  the 
other  of  my  children." 

The  bill  alleges  that  complainants  and  the  other  three 
children  of  testator,  who  are  made  defendants,  are  the  own- 
ers in  fee  simple,  as  tenants  in  common,  of  the  lands  their 
father  died  seized  of,  subject  to  the  life  estate  of  the  widow. 
A  demurrer  was  sustained  to  the  bill,  and  appellants  elect- 
ing to  stand  by  the  bill  it  was  dismissed  for  the  want  of 
equity,  and  from  the  decree  dismissing  the  bill  this  appeal 
is  prosecuted. 

The  bill  did  not  ask  that  the  will  be  construed,  but  the 
theory  of  the  appellants  is  that  the  children  of  the  testator 
took  a  vested  interest  which  they  claim  is  a  base  or  de- 
terminable fee,  and  that  they  are  entitled  to  partition  the 
premises  subject  to  the  life  estate  of  the  widow.  Defend- 
ants contend  that  it  was  the  intention  of  the  testator  to 
place,  and  he  did  by  his  will  place,  restrictions  upon  the 
partition  of  the  land  until  the  termination  of  the  life  estate, 
and  also  that  the  interest  of  the  children  of  the  testator 
is  contingent,  and  just  who  will  take  at  the  termination  of 
the  life  estate  cannot  be  determined  until  that  event  hap- 
pens, so  that  in  any  event  there  can  be  no  partition  at  the 
present  time,  for  the  widow  is  still  living.  As  we  have 
said,  the  bill  did  not  ask  for  a  construction  of  the  will. 
The  prayer  for  partition  required  a  construction  to  the  ex- 
tent of  determining  whether  appellants  were  now  entitled 
to  partition.  If  they  had  a  vested  estate  in  the  lands  but 
the  testator  had  placed  restrictions  upon  the  partition  until 
the  life  estate  was  terminated,  that  would  justify  the  de- 
cree dismissing  the  bill  without  further  construing  the  will 
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and  determining  just  what  estate  the  children  of  the  tes- 
tator took. 

The  language  of  the  will  now  before  us  and  the  lan- 
guage of  the  will  before  the  court  in  the  case  of  Dee  v. 
Dee,  212  111.  338,  is,  of  course,  not  precisely  the  same,  but 
so  far  as  placing  restrictions  upon  the  partition  of  the  land 
before  the  determination  of  the  life  estate  is  concerned,  we 
do  not  see  how  they  can  be  distinguished.  In  the  Dee  case 
the  court  held  it  was  evident  from  the  language  of  the  will 
that  the  testator  intended  to  postpone  a  division  of  the 
land  until  the  death  of  his  widow,  who  was  given  a  life 
estate.  The  court  there  recognized  that  the  owner  of  a 
vested  remainder  in  land  is  entitled  to  partition  before  the 
particular  estate  has  expired,  but  said  equity  would  not 
award  partition  in  such  cases  in  violation  of  restrictions 
imposed  upon  the  estate  by  one  through  whom  the  party 
asking  partition  claimed.  It  was  held  such  restrictions  are 
not  repugnant  to  the  estate  granted  nor  against  public  pol- 
icy. If  the  children  of  testator  took  a  vested  estate  in  this 
case,  under  the  authority  of  Dee  v.  Dee,  supra,  they  would 
not  be  entitled  to  partition  until  the  termination  of  the  life 
estate.  If  their  estate  is  a  contingent  remainder  they  are, 
of  course,  not  entitled  to  partition,  for  their  estate  and  in- 
terest cannot  be  determined  until  the  event  happens  upon 
which  the  remainder  vests,  but  as  we  are  not  asked  to  go 
further  than  to  determine  whether  appellants  are  now  en- 
titled to  partition,  it  would  perhaps  be  improper  for  us  to 
construe  the  will  and  determine  the  precise  estate  and  in- 
terest the  children  of  the  testator  took  under  his  will.  If 
they  took  a  vested  estate,  as  claimed  in  their  bill,  under  the 
language  of  the  will  it  was  not  subject  to  partition  until  the 
determination  of  the  life  estate,  and  the  circuit  court  prop- 
erly dismissed  the  bill. 

The  decree  is  affirmed.  ^^^^^^  affirmed. 
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The  People  cx  rcl,  Paul  W.  Abt,  County  Collector,  Ap- 
pellant, vs.  Prosper  J.  Soucy  et  al.  Appellees. 

Opinion  Hied  December  77,  /p/j. 

1.  Drainage — whether  lands  are  benefited  at  all  is  a  question 
settled  at  the  time  classification  is  made.  Whether  the  lands  in  a 
farm  drainage  district  are  benefited  at  all  by  the  improvement  is 
a  question  which  is  settled  at  the  time  the  classification  of  the 
lands  is  made,  and  hence  an  objection,  upon  application  for  judg- 
ment and  order  of  sale  for  a  delinquent  installment  of  the  assess- 
ment, raising  the  point  that  the  land  derived  no  benefit  from  the 
improvement  should  be  stricken  from  the  files  on  motion. 

2.  Same — whether  property  has  been  properly  classified  as  as- 
sessed land  is  a  question  not  open  on  application  for  sale.  The 
classification  of  lands  in  a  farm  drainage  district  is  subject  to  re- 
view by  the  county  court  upon  appeal  by  any  land  owner  who  may 
feel  aggrieved,  and  the  question  whether  his  land  is  benefited  at 
all  or  has  been  classified  too  high  may  be  submitted  to  -a  jury  upon 
such  appeal,  but  the  question  whether  lands  have  been  properly 
classified  as  assessed  lands  cannot  be  raised  upon  an  application 
for  judgment  and  order  of  sale  for  a  delinquent  installment  of  the 
assessment. 

3.  Same — question  whether  farm  drainage  assessment  exceeds 
benefits  may  be  raised  on  application  for  sale.  Owners  of  land  in 
a  farm  drainage  district  are  entitled  to  a  hearing  upon  the  ques- 
tion whether  their  land  is  assessed  more  than  it  is  benefited  by  the 
improvement,  and  as  the  first  opportunity  to  raise  that  question  in 
such  district  is  upon  application  for  judgment  and  order  of  sale 
it  may  be  raised  at  that  time,  in  the  absence  of  any  question  of 
estoppel.  (People  v.  Welch,  252  111.  167,  and  People  v.  Broivn, 
253  id.  578,  adhered  to.) 

4.  Same — when  owners  are  estopped  to  question  amount  of  the 
assessment.  Land  owners  in  a  farm  drainage  district  who,  with 
knowledge  of  the  amount  of  the  assessment  against  their  lands, 
petition  the  commissioners  to  divide  the  assessment  into  install- 
ments and  issue  bonds  therefor,  thereby  inviting  investors  to  pur- 
chase the  bonds,  recognize  the  validity  of  the  assessment  and  the 
liability  of  their  lands  to  pay  their  proportionate  share  of  the  as- 
sessment, and  are  estopped,  upon  an  application  for  judgment  and 
order  of  sale  for  a  delinquent  installment,  to  urge  the  objection 
that  the  amount  of  the  assessment  exceeds  the  benefits  to  their 
land  from  the  proposed  improvement. 
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5.  Same — the  collector  may  urge  point  that  land  owners  are 
estopped  to  question  amount  of  assessment.  The  county  collector, 
on  application  for  judgment  and  order  of  sale  for  a  delinquent  in- 
stallment of  a  farm  drainage  assessment,  may  urge  the  point  that 
the  land  owners,  by  their  action  in  petitioning  to  divide  the  assess- 
ment and  issue  bonds,  are  estopped  to  question  the  amount  of  the 
assessment,  even  though  the  bondholders  are  not  nominal  parties 
to  the  suit,  as  in  such, case  the  bondholders  are  the  real  parties 
in  interest,  and  the  people,  through  the  proper  officers,  act  as  the 
agent  of  the  bondholders  in  collecting  the  assessment. 

Appeal  from  the  County  Court  of  St.  Clair  county ; 
the  Hon.  Frank  Perrin,  Judge,  presiding. 

Charles  Webb,  State's  Attorney,  (R.  V.  Gustin,  and 
A.  H.  Baer,  of  counsel,)  for  appellant. 

C.  H.  G.  Heinfelden,  for  appellees. 

Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court: 

Drainage  District  No.  i  in  townships  i  and  2  north, 
range  9  west,  and  townships  i  and  2  north,  range  10  west, 
in  St.  Clair  county,  Illinois,  was  organized  under  the  Farm 
r>rainage  act.  In  June,  1907,  the  commissioners  levied  an 
assessment  upon  the  lands  in  the  district  for  $204,735.  In 
January,  1909,  they  levied  an  assessment  for  the  sum  of 
$102,000,  and  in  November,  1909,  they  levied  a  third  as- 
sessment for  $76,500.  In  each  instance  the  commissioners 
borrowed  ninety  per  cent  of  the  aggregate  amount  of  the 
assessment  and  issued  the  bonds  of  the  district  therefor, 
due  and  payable  in  equal  amounts  in  from  two  to  fifteen 
years.  At  the  June  term  of  the  county  court  of  St.  Clair 
county  the  county  collector  applied  for  judgment  and  an 
order  of  sale  against  the  lands  of  appellees  for  the  delin- 
quent installments  of  each  of  these  three  assessments  fall- 
ing due  in  February  and  March,  191 3.  The  two  previous 
installments  of.  each  of  these  assessments  which  fell  due  in 
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February  and  March  of  191 1  and  1912,  respectively,  were 
not  paid  by  appellees,  and  judgment  against  their  lands 
was  allowed  to  go  by  default.  All  previous  installments 
had  been  paid.  To  the  application  appellees,  separately, 
filed  nine  objections.  As  the  objections  were  identical  the 
causes  were  consolidated  and  tried  as  one.  Upon  the  hear- 
ing the  court  overruled  all  of  the  objections  except  those 
which  pertained  to  benefits,  and  found  that  the  lands  of 
appellees  were  benefited  only  to  the  extent  of  two-thirds 
of  the  assessments,  and  ordered  that  judgment  for  one- 
third  of  the  installments  objected  to  be  denied  and  that 
judgment  for  two-thirds  of  such  installments  be  rendered 
against  said  lands. 

The  two  objections  pertaining  to  benefits  were  the  eighth 
and  ninth.  The  eighth  objection  was,  that  the  amount  of 
assessments  levied  against  the  property  is  more  than  the 
benefits  derived  from  the  improvement,  and  the  ninth  was, 
that  the  property  assessed  derived  no  benefit  whatever  from 
the  alleged  improvement.  A  motion  to  strike  each  of  the 
objections  was  overruled.  This  motion  should  have  been 
allowed  as  to  the  ninth  objection.  Whether  these  lands 
were  benefited  by  the  proposed  improvement  was  conclu- 
sively settled  at  the  time  the  classification  of  the  lands  was 
made,  and  appellees  are  bound  by  this  finding. 

An  amended  classification  of  the  lands  of  the  district 
was  adopted  just  prior  to  the  time  the  first  assessment 
above  mentioned  was  levied,  and  another  classification  was 
made  immediately  preceding  the  levy  of  the  succeeding  as- 
sessment, the  last  two  assessments  being  based  upon  that 
classification.  These  classifications  were  subject  to  review 
by  a  jury  in  the  county  court  upon  the  appeal  of  any  land 
owner  who  might  feel  aggrieved,  but  when  once  made  the 
classification  is  final  until  changed  by  the  commissioners 
in  accordance  with  the  statute.  When  properly  made  this 
classification  will  result  in  each  tract  of  land  bearing  its 
proportionate  share  of  the  burden  of  all  future  assessments, 
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and  if  any  land  owner  desires  to  show  that  his  land  is  not 
benefited  at  all  or  has  been  classified  too  high  by  the  com- 
missioners in  proportion  to  other  lands  in  the  district,  he 
has  his  remedy  by  appeal  to  the  county  court,  where  the 
matter  can  be  finally  determined  by  a  jury.  Whether  any 
tract  has  been  properly  classified  as  assessed  lands  is  not 
open  for  consideration  on  objections  to  an  application  for 
sale  for  delinquent  assessments. 

Appellant  devotes  a  considerable  portion  of  his  argu- 
ment to  the  proposition  that  the  court  has  no  right  at  this 
hearing  to  inquire  whether  property  assessed  under  the 
Farm  I>rainage  act  for  the  purpose  of  constructing  im- 
provements contemplated  by  that  act  has  been  assessed 
more  than  it  is  benefited  by  the  improvements,  and  counsel 
state  frankly  that  they  are  aware  of  several  decisions  of 
this  court  wherein  this  question  has  been  decided  contrary 
to  their  view.  They  mention,  among  other  cases,  People 
y.  Welch,  252  111.  167,  and  People  v.  Brown,  253  id.  578, 
which  we  are  asked  to  overrule.  Although  counsel  have 
presented  a  vigorous  argument  in  support  of  their  view  we 
hold  to  the  view  expressed  in  these  and  other  cases,  that 
the  land  owner  has  a  right  to  a  hearing  in  some  forum  on 
the  question  whether  the  benefits  are  equal  to  the  assess- 
ments, and  as  this  is  the  only  opportunity  presented,  he  can 
have  that  hearing  upon  the  application  for  judgment  for 
delinquent  assessments.  The  court  properly  denied  the  mo- 
tion to  strike  the  eighth  objection. 

Evidence  was  adduced  on  the  hearing  which  disclosed 
that  appellees  were  estopped  from  objecting  to  the  payment 
of  the  installments  of  any  of  these  assessments  upon  the 
ground  that  they  exceeded  the  benefits  to  their  lands.  At 
a  meeting  of  the  drainage  commissioners  on  June  3,  1907, 
it  was  resolved  that  $204,735  be  raised  by  special  assess- 
ment upon  the  lands  of  the  district  and  that  that  sum  be 
apportioned  among  the  several  tracts  according  to  the  acre-^ 
age  of  each  and  its  figure  of  classification.     Between  that 
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date  and  June  12,  1907,  appellees  and  other  land  owners  of 
the  district  representing  that  they  owned,  in  the  aggregate, 
a  majority  of  the  lands  of  the  district,  petitioned  the  com- 
missioners to  pass  a  resolution  providing  for  the  issuance 
of  bonds  of  the  district  to  an  amount  not  exceeding  ninety 
per  cent  of  the  amount  of  the  assessment  levied  on  June  3 
for  the  purpose  of  causing  the  lands  of  the  district  to  be 
properly  drained,  setting  up  in  support  of  the  petition  that 
it  would  be  very  burdensome  and  work  an  extreme  hard- 
ship to  the  owners  and  tax-payers  of  the  district  if  com- 
pelled to  pay  said  assessment  in  one  payment.  They  also 
petitioned  that  the  commissioners  divide  ninety  per  cent  of 
the  assessment  into  fifteen  payments  and  make  and  issue 
bonds  so  that  one-fifteenth  of  the  amount  would  mature 
each  year,  thus  making  the  bonds  run  for  from  one  to  fif- 
teen years,  respectively,  so  that,  as  the  petition  recited,  the 
taxes  thus  divided  would  fall  lightly  upon  the  land  owners 
and  tax-payers  in  the  district.  On  June  12,  1907,  a  reso- 
lution was  adopted  at  a  meeting  of  the  commissioners  which 
recited  the  receipt- of  this  petition  and  ordered  that  the 
amount  theretofore  levied  be  made  payable  in  fifteen  an- 
nual installments,  and  at  a  meeting  of  the  commissioners 
held  on  June  20,  1907,  it  was  resolved  that  the  commis- 
sioners borrow  the  sum  of  $184,000  and  that  the  bonds  of 
the  district  be  issued  therefor,  to  become  due  and  payable 
$13,000  two  years  from  the  date  of  sale  and  $13,000  an- 
nually thereafter,  the  last  to  become  due  and  payable  in 
fifteen  years.  On  January  i,  1909,  the  commissioners,  by 
resolution,  ordered  that  the  sum  of  $102,000  be  raised  by 
special  assessment  on  the  lands  of  the  district.  Immedi- 
ately thereafter  appellees,  with  other  petitioners  who  rep- 
resented that  they  owned  a  majority  of  the  lands  of  the 
district,  again  petitioned  the  commissioners,  for  the  same 
reasons  set  out  in  the  former  petition,  to  require  ten  per 
cent  of  $102,000  theretofore  levied  to  be  made  payable 
February  i,  1910,  and  the  remaining  nine-tenths  in  four- 
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teen  equal,  annual  installments.  On  February  8,  1909,  at 
a  meeting  of  the  commissioners  a  resolution  was  adopted 
reciting  the  receipt  of  said  petition  and  ordering  that  the 
amount  levied  be  made  payable  as  prayed  for  in  the  peti- 
tion. It  was  ordered  that  the  commissioners  borrow  the 
sum  of  $91,800  and  that  the  bonds  of  the  district  be  issued 
therefor,  payable  in  the  manner  prayed  by  said  petition. 
On  November  6,  1909,  at  a  meeting  of  the  commissioners 
another  special  assessment  of  $76,500  was  ordered  to  be 
raised  upon  the  lands  of  the  district.  Immediately  there- 
after a  third  petition,  signed  by  appellees  and  others  rep- 
resenting themselves  to  be  a  majority  of  the  land  owners 
of  the  district,  was  presented  to  the  commissioners,  asking 
that  the  assessment  be  divided  into  installments  and  that 
bonds  be  issued,  setting  up  the  same  reasons  as  were  given 
in  the  first  mentioned  petition.  This  petition  was  also  fa- 
vorably acted  upon,  and  it  was  ordered  that  nine-tenths  of 
the  amount  of  the  assessment  be  borrowed  and  bonds  of 
the  district  be  issued  therefor.  All  the  lands  of  the  district 
had  been  classified  at  the  time  each  of  these  special  assess- 
ments was  made,  and  appellees  had  notice  of  these  classifi- 
cations. Each  of  the  petitions  signed  by  appellees  specified 
the  particular  assessment  to  which  it  was  directed,  thereby 
disclosing  that  they  were  advised  of  the  amount  of  the  spe- 
cial assessment  levied  in  each  instance.  Thus  by  a  simple 
mathematical  calculation  they  could  have  determined  the 
exact  amount  of  the  various  assessments  each  of  them  was 
liable  to  pay.  If,  possessed  of  this  information,  they  so 
ratified  the  action  of  the  commissioners  in  the  levy  of  these 
assessments  as  to  induce  investors  to  purchase  bonds  for 
the  payment  of  which  the  various  installments  of  these  as- 
sessments were  pledged,  they  should  be  estopped  from  now 
denying  the  validity  of  the  assessments. 

It  is  not  contended  that  the  petitions  filed  with  the  com- 
missioners asking  them  to  divide  the  assessments  into  in- 
stallments and  to  issue  the  bonds  of  the  district  were  filed 
261  -  8 
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under  section  65  of  the  Farm  Drainage  act  or  that  the 
commissioners  were  bound  to  take  the  action  required  by 
that  section.  By  section  63  of  the  act  the  commissioners 
are  authorized,  in  their  discretion,  to  order  assessments 
levied  to  be  paid  in  installments  and  in  such  amount  and 
at  such  time  as  they  may  think  proper  and  advisable,  pro- 
vided that  the  postponement  of  the  last  payment  be  not 
longer  than  fifteen  years  from  the  time  of  the  levy.  This 
section  also  provides  that  the  commissioners  may  borrow 
money,  not  exceeding  in  amount  ninety  per  cent  of  any  as- 
sessment or  levy  unpaid  at  the  time  of  borrowing,  and  may 
secure  the  payment  of  the  same  by  the  notes  or  bonds  of 
the  district.  Each  petition  filed  with  the  commissioners 
after  the  making  of  each  of  the  special  assessments  above 
referred  to  was  evidently  intended  to  persuade  them  to  ex- 
ercise the  discretion  given  them  by  the  statute  to  divide 
the  assessment  into  installments,  borrow  ninety  per  cent  of 
the  amount  of  each  assessment  and  issue  the  bonds  of  the 
district  therefor.  The  petition  in  reference  to  the  second 
assessment  for  $102,000  did  not  expressly  request  the  com- 
missioners to  issue  bonds  of  the  district  but  merely  asked 
that  the  assessment  be  divided  into  installments.  The  stat- 
ute provides  that  in  the  issuing  of  bonds  the  commissioners 
shall  not  be  held  personally  liable  for  the  money  borrowed, 
but  that  the  bonds  shall  constitute  a  lien  upon  the  assess- 
ment or  assessments,  levy  or  levies,  on  account  of  which 
they  are  issued,  for  the  re-pay^ment  of  the  principal  and 
interest  thereon..  The  assessments  made  are  constituted  a 
lien  on  each  tract  of  land  assessed,  to  the  amount  of  its 
proportionate  share  of  the  assessment.  By  filing  their  writ- 
ten petitions  with  the  commissioners  that  the  several  as- 
sessments be  divided  into  installments  and  the  bonds  of  the 
district  be  issued,  appellees  recognized  the  validity  of  the 
assessments  and  the  liability  of  their  lands  to  pay  their 
proportionate  share  of  the  assessments  levied.  This  action 
on  their  part  amounted  to  an  assurance  to  any  prospective 
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purchaser  of  the  bonds  of  the  district  that  they  would  not 
object  to  the  validity  of  these  assessments  and  that  the  levy 
of  the  same  met  with  their  approval. 

It  is  contended  that  this  question  cannot  be  raised  in 
this  proceeding  as  the  bondholders  are  not  parties  and  are 
not  seeking  here  to  collect  their  bonds.  By  the  statute  the 
county  treasurer  is  made  the  treasurer  of  a  special  drain- 
age district,  and  he  is  required  to  apply  the  tax  collected 
for  the  purpose  of  paying  the  principal  and  interest  of 
bonds  of  the  district  to  the  payment  of  such  indebtedness, 
alone.  While  the  statute  provides  for  the  collection  of  de- 
linquent installments  of  special  assessments  levied  by  spe- 
cial drainage  districts  in  the  same  manner  as  general  taxes, 
the  people,  through  the  proper  officers,  act  only  as  the  agent 
for  the  bondholders  for  whom  the  collection  is  made  and 
whose  bonds  constitute  a  lien  upon  the  assessment.  The 
bondholders  are  the  real  parties  in  interest  and  have  the 
right  to  take  appropriate  action  to  compel  the  public  of- 
ficials to  take  the  necessary  steps  to  enforce  the  collection 
of  the  tax.  It  would  be  unconscionable  to  permit  appellees 
to  thus  approve  of  the  levy  of  special  assessments,  procure 
the  postponement  of  payment  and  the  issuance  of  bonds, 
thereby  inviting  investors  to  purchase  the  bonds  of  the  dis- 
trict, and  then  question  the  validity  of  the  assessment  on 
an  application  for  judgment  and  order  of  sale  on  delin- 
quent installments.  Appellees  are  now  estopped  by  their 
own  act  from  questioning  the  validity  of  any  of  said  as- 
sessments or  from  asserting  that  the  assessments  exceed  the 
benefits  to  their  lands. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  overrule  all  objec- 
tions and  to  enter  judgment  for  the  amount  of  tax  due 
and  an  order  of  sale. 

Reversed  and  remanded,  with  directions. 
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Nellie  Pox,  Appellant,  vs.  L.  H.  Grange,  Appellee. 

Opinion  filed  December  i/,  1913.     * 

1.  Specific  performance — a  provision  that  time  of  payment  is 
the  essence  of  the  contract  may  be  waived,  A  provision  in  a  con- 
tract for  the  sale  of  real  estate  on  the  installment  plan^  that  the 
time  of  payment  shall  be  of  the  essence  of  the  contract,  is  lawful 
and  will  be  enforced  in  equity  if  the  parties  were  competent  to 
contract  and  the  provision  is  in  force  when  the  forfeiture  was  de- 
clared;  but  such  provision  may  be  waived  by  conduct  of  parties. 

2.  Same — a  waived  or  suspended  provision  cannot  be  restored 
except  upon  de£nite  and  specific  notice.  Parties  to  a  contract  for 
the  sale  of  land  on  the  installment  plan  may  waive  or  temporarily 
suspend  the  provision  that  time  of  payment  shall  be  of  the  essence 
of  the  contract,  and  where  such  provision  has  been  waived  or  sus- 
pended it  cannot  be  restored  except  upon  definite  and  specific  no- 
tice to  the  party  in  default  and  under  circumstances  of  perfect 
fairness  on  the  part  of  the  other  party. 

3.  Same — when  provision  that  time  of  payment  is  of  the  es- 
sence of  the  contract  cannot  be  restored  by  mere  demand.  Where 
the  vendor  in  a  contract  for  the  sale  of  real  estate  upon  the  install^ 
ment  plan  has  from  the  beginning  of  the  contract  and  for  a  period 
of  five  years  accepted  payments  in  amounts  and  at  times  not  in 
accordance  with  the  contract  and  has  failed  to  release  an  encum- 
brance on  the  lot  according  to  his  agreement,  he  cannot  restore 
such  provision  by  demanding  the  whole  amount  due  at  once,  as  he 
had  been  threatening  for  a  year  to  do. 

4.  Same — what  offer  of  payment  is  a  sufficient  basis  for  a  bill 
for  specific  performance.  Where  the  payments  under  a  contract 
for  the  sale  of  real  estate  upon  the  installment  plan  have  extended 
over  a  period  of  five  years  in  small  amounts  and  the  amount  still 
due  is  not  accurately  known  to'  the  purchaser  and  is  difficult  of 
ascertainment,  a  tender  of  an  amount  slightly  less  than  is  actually 
due,  coupled  with  an  offer  to  pay  whatever  is  found  due,  is  a  suf- 
ficient basis  for  a  bill  for  specific  performance,  where  the  vendor 
made  no  objection  to  the  tender  because  of  the  amount  but  be- 
cause he  had  determined  to  stand  on  his  legal  rights  under  his  dec- 
laration of  forfeiture. 

Appeal  from  the  Circuit  Court  of  DuPage  county ;  the 
Hon.  C.  F.  Irwin,  Judge,  presiding. 

S.  L.  Rathje,  and  J.  A.  Russell,  for  appellant. 
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R.  S.  Egan,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  July  20,  1907,  Nellie  Fox,  the  appellant,  and  L.  H. 
Grange,  the  appellee,  made  a  written  contract  in  duplicate, 
by  which  Grange  agreed  to  convey  to  Mrs.  Fox  lot  15  in 
L.  H.  Grange's  addition  to  Wheaton  for  $1100,  payable  as 
follows :  $200  cash,  and  $15  on  the  first  *day  of  each  month 
until  the  balance  of  the  purchase  money,  with  interest  at 
six  per  cent,  should  be  paid.  Grange  was  to  do  certain 
things  toward  completing  the  house  on  the  lot  and  to  re- 
move the  lien  of  a  trust  deed  for  $1280,  and  Mrs.  Fox  was 
to  pay  the  taxes  levied  subsequently  to"  the  year  1906  and 
to  pay  all  unpaid  special  assessments.  It  was  agreed  that 
time  of  payment  should  be  of  the  essence  of  the  contract, 
and  in  case  of  the  failure  of  Mrs.  Fox  to  make  either  of 
the  payments  or  any  part  thereof,  or  perform  any  of  the 
covenants  on  her  part,  the  contract  should,  at  the  option  of 
Grange,  be  forfeited  and  determined  and  Mrs;  Fox  should 
forfeit  all  payments  made  by  her  on  the  contract,  which 
should  be  retained  by  Grange  in  full  satisfaction  and  liqui- 
dation of  damages  sustained  by  him,  and  he  should  have 
the  right  to  re-enter  and  take  possession  of  the  lot.  Mrs. 
Fox  moved  into  the  house  with  her  six  children  and  has 
occupied  the  premises  ever  since.  Although  the  contract 
called  for  a  cash  payment  of  $200,  Grange  accepted  $170 
as  a  first  payment,  and  including  that  payment  Mrs.  Fox 
made  thirty-five  different  payments  in  varying  amounts, 
ranging  from  $3  to  $30,  the  last  payment  being  on  May  6, 
1 91 2,  and  no  payment  ever  amounted  to  the  sum  due  on 
the  contract.  This  course  of  conduct  lasted  for  nearly  fiye 
years,  and  during  the  last  year  Grange  several  times  told 
Mrs.  Fox  that  she  had  allowed  the  thing  to  'drag  along  and 
that  he  was  going  to  take  the  property  from  her  unless  she 
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made  her  payments,  but  he  never  did  anything  except  to 
threaten  her.  When  she  made  the  last  payment  he  told 
her  again  that  the  thing  had  dragged  along  and  that  un- 
less she  paid  up  at  once  he  would  take  the  property  from 
her,  and  she  said  that  she  could  not  make  the  payments 
then  because  she  was  out  of  work  and  the  people  whom 
she  had  been  working  for  had  moved  away.  Her  payments 
to  Grange  amounted  to  $760  and  she  had  paid  all  the  taxes 
and  assessments  against  the  property  then  due.  On  June 
I,  191 2,  Grange  wrote  her  a  letter  saying  that  he  wanted 
$20  by  Saturday  night.  He  had  done  the  things  about  the 
house  which  he  was  to  do  except  enclosing  the  closet  with 
ceiling,  which  had  not  been  done,  and  on  receipt  of  his  let- 
ter she  wrote  him  .about  the  closet.  He  sent  the  material 
to  the  house  and  engaged  a  carpenter  to  do  the  work,  but 
she  wrote  him  on  June  8  that  it  would  be  no  use  to  send 
a  carpenter  because  the  toilet  was  out  of  commission  and 
the  plumbers  would  have  to  fix  it.  She  sent  the  $20  to 
Grange  by  her  daughter,  but  he  was  not  in  his  office  and 
it  was  not  given  to  him.  She  had  nothing  but  fragments 
of  the  original  contract,  and  in  her  letter  of  June  8  she  told 
Grange  that  if  he  would  give  her  a  new  copy  and  fix  up 
her  papers  she  would  give  him  some  money.  On  July  9, 
1912,  he  served  a  notice  demanding  immediate  possession, 
and  two  days  afterward  commenced  an  action  of  forcible 
entry  and  detainer  before  a  justice  of  the  peace.  She  then 
employed  an  attorney,  and  while  the  case  was  pending  be- 
fore the  justice  the  attorney  called  on  Grange  and  asked 
him  to  prepare  a  statement,  from  all  the  memoranda  he 
had,  as  to  the  amount  due,  because  the  payments  were  badly 
mixed  up,  and  when  the  amount  was  ascertained  he  would 
pay  the  amount  due  on  the  contract.  Grange  gave  the  at- 
torney a  copy  of  the  contract,  but  it  was  not  signed  and 
had  no  endorsements  of  payments.  On  July  24,  191 2,  the 
attorney  tendered  to  Grange  $536.27  and  demanded  a  deed 
and  that  Grange  should  secure  a  release  of  the  trust  deed. 
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but  the  tender  was  refused  on  the  ground  that  it  was  too 
late,  and  Grange  said  that  he  would  stand  on  his  legal 
rights  and  declare  a  forfeiture.  The  trust  deed  was  a  lien 
on  this  property  and  another  lot  in  the  same  addition  of 
about  equal  value.  The  lot  had  never  been  released  from 
the  lien  and  no  offer  had  been  made  to  release  it,  but 
Grange  had  agreed  with  the  owner  of  the  encumbrance  that 
the  lot  should  be  released  on  the  payment  of  about  one- 
half  of  the  amount  of  the  encumbrance.  On  the  refusal 
of  the  offer  to  pay  what  might  t)e  due  if  Grange  would 
perform  on  his  part,  Mrs.  Fox  filed  the  bill  in  this  case, 
asking  the  court  to  take  an  account  of  the  amount  due  and 
require  Grange  to  convey  the  premises  and  procure  a  re- 
lease of  the  trust  deed  upon  payment  of  the  amount  so 
ascertained.  The  answer  of  Grange  relied  on  the  decla- 
ration and  forfeiture,  and  the  court,  upon  a  hearing,  dis- 
missed the  bill  for  want  of  equity,  and  Mrs.  Fox  appealed. 
By  the  terms  of  the  contract  time  of  payment  was  of 
the  essence  of  the  agreement,  and  a  forfeiture  was  pro- 
vided for  if  Mrs.  Fox  should  fail  to  make  either  of  the 
payments  or  any  part  thereof,  or  to  perform  any  of  the 
covenants  on  her  part.  The  parties  were  competent  to  con- 
tract and  the  agreement  was  lawful,  and  if  it  was  in  force 
according  to  its  terms  at  the  time  the  forfeiture  was  de- 
clared, a  court  of  equity  would  not  relieve  Mrs.  Fox  from 
the  consequences.  Grange,  however,  might  waive  the  pro- 
vision of  the  contract  as  to  time  of  payment,  and  a  habit 
of  accepting  payments  of  a  less  amount  or  after  the  time 
stipulated  is  one  of  the  usual  ways  of  waiving  such  a  pro- 
vision. Whether  a  provision  of  that  kind  is  waived  de- 
pends upon  the  facts  of  the  particular  case,  and  it  does 
not  necessarily  follow  that  there  has  been  a  waiver  merely 
because  some  payments  are  accepted  after  they  are  due. 
(Phelps  V.  Illinois  Central  Railroad  Co.  63  III.  468. )  The 
parties  to  the  contract  might  waive  or  temporarily  suspend 
the  agreement  by  their  conduct,  and  if  there  was  such  a 
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course  of  conduct  on  the  part  of  Grange  as  to  show  that 
the  provisions  had  been  waived  or  suspended  it  could  only 
be  restored  upon  definite  and  specific  notice.  (Monson  v. 
Bragdon,  159  III.  61;  Eaton  v.  Schneider,  185  id.  508; 
Kissack  V.  Botirke,'  224  id.  352.)  That  there  was  a  waiver 
in  this  case  cannot  be  doubted.  On  the  very  day  of  mak- 
ing the  contract  the  cash  payment  was  $30  less  than  the 
amount  agreed  upon,  and  for  nearly  five  years  there  was 
never  a  payment  which  equaled  the  amount  due.  Perhaps 
it  would  not  be  just  to  Grange  to  deny  him  the  right  to 
re-instate  or  restore  the  waived  provision,  but  a  court  of 
equity  ought  not  to  permit  him  to  do  it  except  upon  definite 
and  specific  notice  which  Mrs.  Fox  would  understand  and 
under  circumstances  of  perfect  fairness  on  his  part.  The 
question  would  be  whether  Grange,  having  waived  the  pro- 
vision by  a  course  of  conduct  extending  over  nearly  five 
years,  could  again  put  it  into  operation  by  demanding  the 
whole  amount  at  once  and  when  he  had  not  removed  the 
encumbrance  or  offered  to  do  so.  It  is,  of  course,  mani- 
fest that  a  woman  who  worked  for  her  living  and  was  out 
of  work  would  be  unable  to  raise  the  amount  due  except 
by  encumbering  the  lot,  and  she  could  only  do  that  with  a 
title  clear.  Grange  had  been  threatening  her  for  a  year 
but  had  done  nothing  toward  the  execution  of  his  threats, 
and  it  appears  to  us  that  Mrs.  Fox  had  a  right  to  suppose 
what  he  said  before  attempting  a  forfeiture  was  of  the 
same  character.  We  think  it  would  violate  the  principles 
on  which  courts  of  equity  act,  to  permit  forfeiture  under 
such  circumstances. 

The  amount  tendered  by  the  attorney  was  $536.27  and 
at  the  hearing  it  appeared  that  the  amount  due  when  the 
tender  was  made  was  $567.  Grange  refused  to  take  the 
money,  not  because  of  the  amount,  but  because  he  had  de- 
termined to  stand  on  his  legal  rights  under  the  forfeiture. 
The  attorney  was  ready  and  willing  to  pay  what  might 
be  due,  which  was  difficult  of  ascertainment,  and  Grange 
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absolutely  refused  to  have  anything  to  do  with  him.  As 
Grange  made  no  objection  to  the  amount  tendered  and  his 
refusal  was  upon  another  ground  the  offer  was  sufficient  as 
a  basis  for  the  bill.  There  were  also  objections  to  some 
other  matters  connected  with  the  tender,  but  as  Grange 
was  insisting  upon  the  forfeiture  and  denying  to  Mrs.  Fox 
any  right  whatever,  he  could  not  take  advantage,  in  a  court 
of  equity,  of  objections  which  he  might  have  made  but  did 
not  point  out. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  ex  rel.  Paul  W.  Abt,  County  Collector,  Ap- 
pellee, vs,  M.  M.  Stephens  et  al.  Appellants. 

Opinion  Hied  December  ijr,  ipij. 

1.  Taxes — fact  that  the  collector's  advertisement  of  delinquent 
lands  is  called  a  "list"  instead  of  "lists"  is  unimportant.  The  fact 
that  the  collector's  advertisement  of  delinquent  lands  is  called  a 
"list,"  whereas  the  advertisement,  which  covered  several  pages  of 
the  newspaper,  contained  a  list  of  lands  upon  which  the  general 
taxes  were  due  and  also  lists  of  those  upon  which  special  assess- 
ments for  different  purposes  were  due,  is  not  material. 

2.  Same — when  question  whether  the  appellant's  lands  were  de- 
scribed in  delinquent  list  cannot  be  decided.  The  question  whether 
all  of  the  lots  and  lands  of  the  numerous  appellants  were  described 
in  the  delinquent  list  and  in  the  collector's  advertisement  dannot 
be  decided,  where  the  abstract  of  record  is  not  in  a  condition  to 
enable  the  court  to  intelligently  pass  upon  the  question  without 
making  an  extended  examination  of  the  record  itself. 

Appeal,  from  the  County  Court  of  St.  Clair  county ; 
the  Hon.  Frank  Perrin,  Judge,  presiding. 

John  Hay,  for  appellants. 

Charles  Webb,  State's  Attorney,   (A.  B.  Davis,  of 
counsel,)  for  appellee. 
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A.  H.  Baer,  for  the  city  of  East  St.  Louis. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  St.  Clair  county  against  appellants' .  property  for  delin- 
quent taxes.  Appellants  appeared  when  application  was 
made  for  judgment  and  objected.  The  objections  ques- 
tioned the  jurisdiction  of  the  court. 

The  case  is  presented  by  appellants'  brief  and  abstract 
in  such  manner  as  to  make  it  difficult  to  arrive  at  an  un- 
derstanding of  all  the  questions  discussed  by  appellants  in 
their  brief  and  argument.  They  objected  to  judgment  on 
the  ground  that  the  court  did  not  have  jurisdiction.  Five 
objections  were  filed  but  two  of  them  were  abandoned. 
The  first  objection  insisted  upon  was  that  the  collector  did 
not  publish  notice  of  his  intended  application  for  judgment 
against  appellants'  lands  and  lots.  The  heading  of  the  ad- 
vertisement in  the  newspaper  stated  it  contained  a  "list" 
of  lands  and  lots  upon  which  taxes,  special  assessments  and 
costs  were  due  and  unpaid,  and  when  mentioned  at  all, 
either  in  the  heading  or  certificate  of  the  collector,  "list" 
was  used  in  the  singular.  Appellants  assert  that  there  were 
several  lists  in  the  advertisement  and  that  it  could  not  be 
known  what  list  was  meant.  We  think  this  objection  with- 
out merit.  The  advertisement  was  published  in  one  issue 
of  the  newspaper  covering  several  pages,  and  while  it  con- 
tained lands  and  lots  upon  which  the  general  taxes  were 
delinquent  and  others  where  special  assessments  for  sewers, 
paving  or  drainage  were  delinquent,  it  was,  we  think,  in 
fact  but  one  list.  At  all  events,  it  sufficiently  notified  the 
property  owner  that  application  would  be  made  for  judg- 
ment against  his  property  for  the  delinquent  tax.  It  is  not 
probable  that  anyone  could  be  injured  or  misled  because 
the  advertisement  purported  to  contain  a  "list"  instead  of 
"lists"  of  delinquent  lands  and  lots. 
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The  second  objection  insisted  upon  is,  that  appellants' 
lands  and  lots  were  not  listed  or  described  in  the  delinquent 
list ;  and  the  third,  that  appellants'  lands  and  lots  were  not 
listed  or  described  in  the  advertisement  published  in  the 
newspaper  by  the  collector.  We  are  satisfied  these  objec- 
tions were  properly  overruled  as  to  some  of  the  property 
of  appellants,  but  from  the  manner  in  which  the  record-  is 
abstracted  it  is  impossible  for  us  to  go  through  the  entire 
list  for  the  purpose  of  ascertaining  whether  the  objections 
should  have  been  sustained  to  some  of  appellants'  property. 
Only  parts  of  the  delinquent  list  or  the  list  as  advertised 
in  the  newspaper  are  to  be  found  in  the  abstract,  and  al- 
though they  are  accompanied  by  explanatory  notes  of  coun- 
sel, the  questions  are  not  so  presented  as  that  we  can  in- 
telligently pass  upon  them  without  an  examination  of  the 
record  itself,  which  would  require  much  more  time  and 
labor  than  we  are  able  to  give  this  case. 

We  find  in  the  abstract  what  are  called  "general  tax 
list  objections"  covering  more  than  forty  pages  of  the  ab- 
stract, and  "sewer  list  objections"  covering  about  twenty 
pages.  They  appear  not  to  have  been  filed  before  judg- 
ment, for  each  of  them  concludes'  with  the  statement  that 
the  objector  excepted  to  the  action  of  the  court  in  render- 
ing judgment  against  the  land  described.  We  have  not 
examined  all  these  ".objections,"  for  the  reason  that  coun- 
sel insists  appellants  only  entered  a  limited  appearance  for 
the  purpose  of  questioning  the  jurisdiction  of  the  court. 
Questions,  as  we  understand  from  such  examination  as  we 
have  made  of  the  "objections"  last  referred  to,  are  raised 
by  them,  or  some  of  them,  which  are  not  jurisdictional,  and 
certainly  questions  are  discussed  in  the  briefs  not  going  to 
the  court's  jurisdiction.  While  the  transcript  contains  what 
purports  to  be  a  bill  of  exceptions,  the  certificate  of  the 
judge  states  that  it  does  not  contain  all  the  evidence  heard 
jn  the  case,  so  that  even  if  appellants  were  in  a  position  to 
raise  any  other  than  the  three  jurisdictional  objections  we 
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would  not  be  disposed  to  pass  upon  them  in  the  state  of 
this  record.  No  claim  is  made  that  goes  to  the  validity  or 
substantial  justice  of  the  tax. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


Elam  HiLir  et  al.  Etefendants  in  Error,  vs,  Jacob  Alber 

et  ai  Plaintiffs  in  Error. 

Opinion  filed  December  ij,  i9iz> 

1.  Pleading — what  circumskmce  should  be  considered  in  de- 
termining truth  of  averment  in  answer.  The  failure  of  the  de- 
fendants to  a  bill  for  specific  performance  to  set  up  the  defense  of 
a  cancellation  of  the  original  contract  until  the  filing  of  an  amended 
answer  five  months  after  the  original  answer  (which  made  no  such 
defense)  had  been  filed,  although  the  fact,  if  true,  must  have  been 
known  when  the  original  answer  was  filed,  is  a  circumstance  to 
be  considered  in  determining  the  truth  of  the  averment. 

2.  Specific  performance — parties  may,  by  their  acts,  ivaive  a 
provision  that  tim^  is,  of  essence  of  the  contract.  A  provision  in 
a  contract  for  the  sale  of  land  that  time  of  payment  shall  be  of 
the  essence  of  the  contract  is  waived,  where  the  evidence  shows 
that  both  parties  disregarded  such  provision  from  the  beginning, 
and  that  the  payments  on  the  purchase  price  and  payments  of 
taxes  and  of  interest  were  none  of  them  made  according  to  the 
terms  of  the  contract  or  at  the  time  fixed  thereby. 

3.  Same — when  actual  tender  of  final  payment  is  unnecessary. 
Where  the  only  thing  which  remains  for  the  purchaser  to  do  to 
entitle  him  to  a  deed  is  to  make  the  final  payment,  but  there  are 
unsettled  accounts  between  him  and  the  seller  over  which  there  is 
a  dispute  in  good  faith,  it  is  sufficient  if  the  purchaser  is  ready 
and  willing  to  pay  the  amount  found  due  upon  an  accounting,  and 
no  actual  tender  need  be  made. 

4.  Same — when  seller  cannot  claim  compensation  for  services. 
Where  the  parties  to  a  contract  for  the  sale  of  land  make  an  ar- 
rangement whereby  the  seller  is  to  look  after  the  collection  and 
disbursement  of  the  funds  of  the  purchaser,  who  was  then  finan- 
cially embarrassed,  such  arrangement  being  for  the  benefit  of  the 
seller  to  secure  the  purchaser's  indebtedness  to  him  upon  all  ac- 
counts, the  seller  is  not  entitled  to  compensation  for  his  services 
if  no  agreement  to  that  effect  was  made. 
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5.  Costs — costs,  in  chancery,  are  largely  within  the  discretion 
of  the  trial  court.  Costs,  in  chancery,  are  to  be  awarded  in  the 
discretion  of  the  trial  court,  and  unless  there  is  an  abuse  of  such 
discretion  the  Supreme  Court  will  not  interfere. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county ;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

HoYNE,  O'Connor  &  Irwin,  (Carl  J.  Appell,  of  coun- 
sel,) for  plaintiffs  in  error. 

•Trusdell,  Smith  &  Leech,  for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  writ  of  error  is  prosecuted  to  reverse  a  decree  of 
the  circuit  court  of  Lee  county  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate. 

On  January  27,  1909,  Jacob  Alber  and  Carrie  Alber, 
his  wife,  the  plaintiffs  in  error,  being  the  owners  of  a  farm 
of  199.9  acres  in  Lee  county,  entered  into  a  written  con- 
tract for  its  sale  to  the  defendants  in  error,  Elam  Hill  and 
Ada  Hill,  his  wife,  for  $24,000,  to  be  paid  for  $1000  in 
cash,  $3000  in  tv»ro  years  and  $6500  in  three  years,  upon 
which  payments  Alber  and  wife  were  to  convey  the  land 
subject  to  two  mortgages  for  $10,000  and  $3500,  respec- 
tively. The  purchasers  were  to  pay  all  taxes  and  the  inter- 
est on  the  mortgages  from  March  i,  1909,  and  keep  the 
buildings  properly  insured.  The  time  of  payment  was  de- 
clared to  be  the  essence  of  the  contract.  The  Hills  entered 
into  possession  of  the  land  immediately  and  have  remained 
in  possession  ever  since,  though  for  three  years  after  the 
date  of  the  contract  they  lived  on  another  farm,  known  as 
the  Beier  farm,  which  Elam  Hill  was  also  operating.  The 
cash  payment  of  $1000  and  the  payment  of  $3000  two 
years  later  were  made  by  means  of  Hill's  notes  indorsed 
by  Alber  and  discounted  at  banks,  which  notes  were  re- 
newed and  reduced  from  time  to  time  and  finally  paid. 
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Hill  did  not  pay  either  the  taxes  or  the  interest,  as  re- 
quired by  the  contract,  but  they  were  paid  by  Alber,  who 
was  afterwards  reimbursed  by  Hill  Hill  was  greatly  in- 
volved financially,  his  creditors  were  pressing  him,  and  in 
the  spring  of  191 1  he  gave  to  Alber  a  chattel  mortgage  on 
most  of  the  property  on  his  farm  securing  various  items  of 
indebtedness  to  him,  and  he  also  gave  chattel  mortgages  to 
others  of  his  creditors.  About  the  same  time  he  assigned 
to  Alber  a  milk  and  dairy  business  which  he  was  conduct- 
ing, Alber  agreeing  to  receive  the  money  and  pay  it  to 
Hill's  creditors.  Alber  received  the  money  from  the  milk 
business,  products  of  the  farm  wefe  delivered  to  and  sold 
by  him.  Hill  bought  stock  of  him,  Alber  paid  certain  of 
Hill's  debts,  and  he  took  another  chattel  mortgage  on  other 
property  of  Hill.  In  September,  191 1,  some  notes  given  by 
Hill  for  premiums  on  insurance  policies  being  past  due  and 
unpaid,  Alber  told  Hill  that  because  he  had  not  kept  up  the 
insurance  Hill  had  lost  the  place  and  that  Alber  would  now 
get  the  place  insured  in  his  own  name.  The  contract  con- 
tained the  provision  that  "in  the  case  of  the  failure  of  the 
parties  of  the  second  part  to  make  either  of  the  payments, 
or  any  part  thereof,  including  such  payments  of  interest, 
or  perform  any  covenants  on  their  part  hereby  made  and 
entered  into,  this  contract  shall,  at  the  option  of  the  parties 
of  the  first  part,  be  forfeited  and  determined,  and  the  par- 
ties of  the  second  part  shall  forfeit  all  payments  made  by 
them  on  this  contract."  The  parties  of  the  second  part  (the 
Hills)  covenanted  to  keep  all  buildings  on  the  property  in- 
sured in  strong  and  reliable  stock  companies,  so  as  to  se- 
cure the  parties  of  the  first  part  against  any  possible  loss  by 
reason  of  fire  or  wind  storms.  The  evidence  does  not  show 
clearly  what  policies  were  canceled,  or  whether  they  cov- 
ered buildings  on  the  property  in  controversy,  or  what  was 
their  amount.  It  does  appear  that  there  was  $3200  of  in- 
surance on  the  buildings  in  force  all  the  time.  The  evi- 
dence does  not  indicate  the  value  of  the  buildings  or  what 
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amount  of  insurance  had  been  or  ought  to  be  carried  on 
them,  but  it  seems  to  be  conceded  in  the  briefs  that  some 
insurance  carried  on  the  buildings  became  void  by  reason  of 
Hill's  failure  to  pay  his  notes  given  for  the  premiums,  and 
the  case  has  been  argued  on  that  theory. 

Alberts  claim  is,  that  in  September,  191 1,  when  he 
learned  that  Hill  had  not  paid  the  insurance  on  the  place, 
he  told  Hill  that  he  had  lost  the  place.  Alber  further  claims 
to  have  stated  to  Hill  that  he  intended  to  take  the  property 
in  his  own  name  now,  and  that  if  Hill  was  able  at  any  time 
up  to  March  i,  1912,  to  pay  his  outstanding  debts  besides 
what  he  owed  Alber,  Alber  would  deal  with  him  on  the 
farm  proposition  and  would  not  be  hard  on  him  and  would 
not  charge  him  much  more  than  the  agreement  called  for 
at  that  time;  that  Hill  said  he  would  be  glad  to  do  that; 
that  he  would  have  a  sale  of  $10,000  or  $12,000  on  Feb- 
ruary 2,  and  after  that  would  have  plenty  of  money  to  pay 
Alber  and  everybody  else.  Alber  said  he  would  not  put  it 
in  writing  but  would  do  that  provided  Hill  did  what  he 
said,  and  they  separated.  The  position  of  the  plaintiffs  in 
error  is,  that  the  ^written  contract  was  thus  canceled  by  an 
agreement  of  the  parties ;  that  Hill  considered  it  canceled, 
and  that  after  that  time  there  was  no  contract  between  the 
parties,  but  only  a  proposition  on  the  part  of  Alber  that  he 
would  convey  the  property  to  Hill  at  a  slight  advance  in 
price  if  the  latter  would  pay  him  his  debt  by  March  i,  19 12. 
The  original  answer  of  the  defendants  did  not  rely  upon 
this  defense  or  claim  that  there  had  been  any  cancellation 
of  the  original  agreement.  The  amended  answer,  filed  five 
months  later  by  other  solicitors,  avers  that  about  Septem- 
ber 15,  191 1,  Elam  Hill  agreed  with  the  defendant  Jacob 
Alber  to  a  cancellation  of  said  contract,  and  Alber  then 
stated  to  Hill  that  he  was  still  willing  to  sell  Hill  the  farm 
upon  reasonable  terms  if  terms  could  be  satisfactorily  ar- 
ranged and  agreed  upon  and  if  Hill  should  convince  Al- 
ber that  Hill  would  be  able  to  carry  out  the  terms.     The 
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answer  does  not  allege  a  forfeiture  but  a  cancellation  by 
agreement.  The  facts  alleged,  if  these  allegations  are  true, 
must  have  been  known  to  the  plaintiffs  in  error  when  they 
filed  their  original  answer,  and  the  omission  to  aver  them 
is  therefore  a  circumstance  to  be  taken  into  consideration 
in  determining  the  truth  of  the  allegation.  (Calkins  v. 
Calkins,  220  111.  iii.)  Hill  denies  that  he  ever  had  any 
talk  with  Alber  in  regard  to  the  abandonment  of  the  con- 
tract. Mrs.  Hill  was  a  party  to  the  contract  as  well  as 
Mrs.  Alber,  and  it  is  not  claimed  that  either  of  them  ever 
assented  to  such  abandonment.  Alber  continued  to  receive 
the  money  on  the  milk  contract.  He  charged  Hill  with 
semi-annual  interest  paid  on  the  $10,000  mortgage,  and 
paid  and  charged  him  with  the  premium  note  given  for  the 
insurance,  the  non-payment  of  which  he  says  was  the  cause 
of  cancellation.  These  were  not  obligations  for  which  he 
could  charge  Hill  except  by  reason  of  the  written  contract 
of  sale.  The  evidence  does  not  show  that  the  contract  was 
abandoned. 

It  is  insisted  that  the  time  was  not  extended  beyond 
March  i,  1912.  The  time  of  performance  under  the  origi- 
nal agreement  was  January  27,  191 2.  This  time  was  ex- 
tended by  the  acts  of  the  parties.  Hill  had  a  sale  on  Feb- 
ruary 2,  191 2,  the  net  proceeds  of  which  were  paid  over  to 
Alber.  They  were  much  smaller  than  anticipated,  and  dur- 
ing February  negotiations  were  pending  between  Hill  and 
Alber.  Hill  was  seeking  an  extension  and  Alber  urging 
him  to  raise  the  money.  The  two  finally  fell  out  over 
the  settlement  of  their  accounts  and  a  claim  of  Alber  for 
$1000  for  attending  to  Hill's  affairs  during  the  past  year. 
It  is  not  specially  important  whether  the  time  was  extended 
beyond  March  i,  191 2,  or  not.  While  the  contract  declares 
time  to  be  of  the  essence  of  the  contract,  the  parties  had 
disregarded  this  provision  from  the  beginning.-  The  pay- 
ments on  the  contract,  payments  of  taxes  or  payments  of 
interest  were  none  of  them  made  according  to  the  contract 
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or  at  the  time  fixed  by  the  contract.  The  conduct  of  the 
parties  showed  their  intention  to  disregard  this  provision  of 
the  contract,  and  it  was  thereby  waived. 

The  plaintiffs  in  error  contend  that  there  was  no  tender 
of  the  purchase  price,  therefore  defendants  in  error  were 
not  entitled  to  a  deed.  They  further  insist  that  the  defend- 
ants in  error  did  not  show  that  they  werte  able  to  comply 
with  the  contract  on  their  part.  The  only  thing  the  defend- 
ants in  error  were  required  to  do  was  to  pay  the  remainder 
of  the  purchase  price.  On  February  29  Hill  and  Alber  met 
in  the  office  of  John  Erwin,  in  Dixon,  for  the  purpose  of 
arranging  their  business  about  the  farm,  but  it  could  not 
be  done  on  that  day  as  Mrs.  Alber  was  not  at  hcwne.  She 
did  not  return  until  two  or  three  days  later.  Before  the 
meeting  in  Erwin's  office  Hill  and  Alber  had  had  a  falling 
out  over  their  accounts  and  there  was  a  disagreement  as  to 
the  amount  due.  There  were  some  accounts  unsettled  be- 
tween them.  Alber  claimed  that  a  mistake  of  $477  had 
been  made  against  him  in  a  previous  settlement.  He  also 
claimed  that  he  should  be  allowed  $1000  for  attending  to 
Hill's  business.  There  had  been  a  settlement  on  January 
15,  1912,  showing  a  balance  due  Alber,  but  there  had  been 
none  since  and  Alber  had  been  in  receipt  of  the  milk  money. 
An  accounting  was  necessary  to  determine  the  balance.  Al- 
berts claims  and  Hill's  were  inconsistent.  Hill  knew  only 
approximately  the  amount  due.  It  was  necessary  that  he 
should  be  able  to  perform,  and  the  proof  shows  that  he  had 
made  arrangements  for  the  money  and  the  payment  could 
have  been  arranged  if  the  parties  could  have  agreed  on  the 
amount.  But  Hill  could  only  know  the  amount  due  ap- 
proximately. There  were  unsettled  accounts  about  which 
there  was  a  controversy  in  good  faith.  An  accounting  was 
necessary,  and  it  was  sufficient  that  the  defendants  in  error 
were  then  and  there  able  and  willing  to  pay  the  amount 
found  to  be  due  upon  an  accounting. 

261  -  9 
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Objection  is  made  to  the  refusal  of  the  master  to  allow 
Alber,  on  the  accounting,  $1000  for  services  in  attending 
to  Hill's  business  and  $1500  for  interest  on  money  paid 
out  for  Hill's  benefit.  The  arrangement  for  the  collection 
and  disbursement  of  Hill's  funds  by  Alber  was  made  for  the 
latter's  benefit,  to  secure  Hill's  indebtedness  to  Alber  on  all 
accounts.  Alber's  services  were  doubtless  beneficial  to  Hill, 
but  in  the  absence  of  an  agreement  to  pay  for  them  Hill 
was  not  liable  to  do  so*.  As  to  the  interest,  counsel  have 
not  in  their  argument  indicated  any  items  upon  which  in- 
terest should  have  been  allowed  to  Alber,  but  content  them- 
selves with  the  general  statement  that  it  seems  very  unjust 
that  Alber  should  not  receive  any  interest  on  the  amounts 
of  money  he  advanced  to  Hill.  Our  attention  is  not  called 
to  any  sum  advanced  on  which  interest  should  have  been 
allowed  and  was  not  allowed. 

The  defendants  in  error,  by  cross-errors  assigned,  ob- 
ject to  the  charge  against  them  in  the  account  stated  by 
the  master  of  a  note  for  $600,  amounting  to  $747.  They 
contend  that  this  note  was  given  as  collateral  security  for 
an  indebtedness  of  Hill  on  which  Alber  was  security,  which 
Hill  paid.  Hill  testified  it  was  given  for  the  purchase  price 
of  cattle.  The  possession  of  the  note,  uncanceled,  was  evi- 
dence that  it  was  a  valid  obligation,  and  the  evidence  to 
the  contrary  is  not  sufficient  to  overcome  the  presumption. 

The  defendants  in  error  also  object  that  the  accounting 
should  not  have  gone  back  of  the  settlement  of  January  15, 
191 2,  but  under  the  evidence  that  was  clearly  not  intended 
as  a  final  accounting. 

The  decree  required  the  plaintiffs  in  error  to  pay  two- 
thirds  of  the  costs,  and  they  complain  of  the  decree  in  this 
respect.  Costs  in  chancery  are  to  be  awarded  in  the  dis- 
cretion of  the  court,  and  we  do  not  regard  the  decree  in 
this  respect  as  an  abuse  of  the  judicial  discretion. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Nina  Thomasson  et  ai  Appellants,  vs.  The  City  o?  Chi- 
cago, Appellee. — Sarah  Liu^ian  Phelps,  Admx.,  Ap- 
pellant, vs.  The  City  of  Chicago,  Appellee. — Harry 
S.  Mecartney,  Appellant,  vs.  The  City  of  Chicago, 
Appellee. 

Opinion  Hied  December  ij,  i^ij. 

This  consolidated  case  is  controlled  by  the  decision  in  City  of 
Chicago  V.  Thomasson,  259  111.  322. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Jesse  A.  Baldwin,  Judge,  pre- 
siding. 

Richard  W.  Clifford,  and  Enoch  J.  Price,  for  ap- 
pellants. 

Philip  J.  McKenna,  and  Howard  F.  Bishop,  (Wil- 
liam H.  Sexton,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

These  three  cases  were  consolidated  in  this  court  and 
heard  as  one  case.  Each  of  them  came  to  this  court  by 
appeal  on  a  certificate  of  importance  from  the  Appellate 
Court.  The  record  in  this  cc«isolidated  case  is  in  all  es- 
sential particulars  the  same  as  that  in  City  of  Chicago  v. 
Thomasson,  259  111.  322.  The  questions  raised  are  iden- 
tical with  those  raised  in  the  case  just  cited.  The  decision 
in  that  case  must  control  here. 

The  judgment  of  the  Appellate  Court  must  therefore 
be  affirmed  in  each  case.  judgments  affirmed. 
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Ei^izAB^TH  Bau^,  Appellant,  vs.  Louis  Giesemann  ei  al. 

Appellees. 

Opinion  filed  December  ly,  1913. 

Waters — when  land  owner  cannot  dig  ditch  to  change  natural 
flow  of  water.  If  the  water  flowing  naturally  off  of  land  at  one 
point  turns  and  comes  back  upon  such  land  at  another  point,  where 
it  then  flows  onto  other  land,  the  owner  may  dig  a  ditch  which 
will  convey  the  water  direct  to  the  point  where  it  flows  back  upon 
his  land;  but  if  the  water  which  flows  off  the  land  does  not  turn 
and  come  back,  the  owner  is  not  entitled  to  dig  a  ditch  and  carry 
the  water  direct  to  a  point  on  his  land  where  water  from  another 
source  flows  upon  it  and  passes  out  over  other  land. 

Appeai,  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  W.  E.  Hadi^ey,  Judge,  presiding. 

Williamson,  Burroughs  &  Ryder,  for  appellant. 

E.  G.  Hill,  and  Terry  &  Gueltig,  for  appellees. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court : 

Appellant  filed  her  bill  in  chancery  in  the  circuit  court 
of  Madison  county  praying  a  mandatory  injunction  requir- 
ing the  removal  of  an  obstruction  placed  by  defendants  in 
a  certain  ditch  therein  described.  An  answer  was  filed 
denying  the  material  allegations  &f  the  bill  upon  which  com- 
plainant predicated  her  right  to  the  relief  prayed.  Defend- 
ants to  the  original  bill  also  filed  a  cross-bill  praying  for 
relief.  The  evidence  was  heard  by  the  chancellor,  who, 
after  hearing  it,  went  upon  and  viewed  the  premises,  and 
entered  a  decree  dismissing  the  original  bill  for  want  of 
equity  and  granting  certain  relief  prayed  in  the  cross-bill. 
An  appeal  was  prosecuted  by  complainant  to  the  Appellate 
Court  for  the  Fourth  District,  and  that  court  transferred 
the  case  to  this  court  on  the  ground  that,  a  perpetual  ease- 
ment being  claimed  by  complainant  in  defendants'  land,  a 
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freehold  was  involved  and  the  Appellate  Court  had  no  ju- 
risdiction to  entertain  the  appeal. 

The  bill  alleges  that  for  more  than  twenty-nine  years 
complainant  had  owned,  in  fee  simple,  the  west  half  of  the 
south-west  quarter  of  section  23,  town  5,  north,  range  8, 
west  of  the  third  principal  meridian,  in  Madison  county; 
that  in  1887  Fred  Gaertner  owned  the  eighty  acres  adjoin- 
ing complainant  on  the  east  and  that  Henry  Brockmeyer 
owned  the  one  hundred  and  sixty  acres  immediately  south 
of  complainant's  and  Gaertner's  land.  Defendants  became 
the  owners  of  the  Brockmeyer  land  about  the  year  1900, 
and,  although  it  is  not  so  alleged  in  the  bill,  as  we  under- 
stand it  defendants  also  owned  the  forty  acres  adjoining 
complainant's  south  forty  on  the  west,  but  whether  they 
acquired  title  to  that  forty  from  Brockmeyer  at  the  same 
time  they  purchased  the  one  hundred  and  sixty  acres  is  not 
clear.  The  bill  alleges  that  about  the  year  1877,  by  mutual 
agreement  and  consent  of  all  the  then  owners  of  the  lands 
described,  an  open  ditch  or  drain  was  constructed  from  a 
point  near  the  line  between  complainant's  and  Gaertner's 
land,  commencing  at  a  point  about  one  thousand  feet  south 
of  the  north  line  of  said  land  and  running  south  along  or 
near  the  east  line  of  complainant's  land  to  the  south-east 
comer  thereof,  thence  south-westerly  to  an  open  ditch  run- 
ning south  and  south-westerly  through  the  west  eighty  of 
the  Brockmeyer  land  to  a  natural  water-course  which  flowed 
southwardly  into  Cahokia  creek ;  that  the  said  ditches  and 
water-course  were  used  as  a  continuous  drain  for  the  said 
lands  continuously  until  IQCX),  except  that  about  1885  Brock- 
meyer changed  the  course  of  the  open  ditch  commencing  at 
the  south-east  corner  of  complainant's  land  and  ran  it  nearly 
due  west  along  or  near  his  north  line  to  about  the  middle 
of  the  forty,  instead  of  south-westerly,  as  it  had  thereto- 
fore run,  and  ran  the  ditch  thence  south  to  connect  with 
the  before  described  open  ditch  on  the  Brockmeyer  land;, 
that  as  thus  changed  the  ditch  continued  to  be  used  by  the 
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owners  of  said  lands  fdr  the  purpose  of  draining  surface 
waters  naturally  coming  upon  their  respective  lands,  into 
Cahokia  creek.  Complainant  claimed  that  under  the  act  of 
1889,  entitled  "An  act  declaring  legal  drains  heretofore  or 
hereafter  constructed  by  mutual  license,  consent  or  agree- 
ment by  adjacent  or  adjoining  owners  of  land,  and  to  limit 
the  time  within  which  such  license  or  agreement  heretofore 
granted  may  be  withdrawn,"  she  was  entitled  to  a  perpet- 
ual easement  in  the  drain  to  have  the  water  from  her  land 
flow  through  it.  The  bill  prayed  that  defendants  be  de- 
creed to  restore  the  drain  to  the  condition  it  was  in  under 
the  mutual  agreement  of  the  parties  interested,  and  that 
they  be  restrained  from  maintaining  the  dam  or  obstruc- 
tion in  the  ditch  near  the  south-east  comer  of  complain- 
ant's land. 

The  answer  denies  that  there  was  ever  any  agreement 
between  the  land  owners  to  maintain  a  ditch  south  along 
or  near  the  line  between  complainant's  land  and  the  Gaert- 
ner  land  lying  east  of  it;  denies  that  any  such  ditch  ever 
was  constructed,  and  denies  that  complainant  has  any  li- 
cense or  easement  to  flow  water  over  defendants'  land. 

The  cross-bill  alleges  that  complainant  by  a  syst^pi  of 
ditches  diverted  the  natural  flow  of  the  water  easterly  over 
and  across  her  land  and  brought  it  to  the  south-east  corner 
and  discharged  it  upon  defendants'  land,  and  that  the  in- 
creased flow  of  water  brought  down  with  it  and  discharged 
upoti  defendants'  land  large  quantities  of  weeds  and  debris, 
and  that  defendants  constructed  a  ditch  south-east  through 
their  own  land  into  Cahokia  creek  in  order  to  prevent  the 
spread  of  the  water  over  their  land  and  to  obviate  a  suit  for 
damages  on  account  thereof.  The  cross-bill  also  charges 
that  the  complainant  closed  a  natural  water-course  leading 
in  an  easterly  direction  by  placing  a  dam  across  it,  which 
caused  waters  to  flow  upon  defendants'  land.  The  cross- 
bill prayed  an  injunction  requiring  th^  removal  of  said  dam 
and  the  cleaning  out  of  said  east  and  west  water-course; 
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also  that  complainant  be  decreed  to  close  the  ditch  con- 
structed by  her  on  the  east  side  of  her  land  and  a  ditch 
from  a  point  near  where  a  water-course  passes  through  the 
Big  Four  railroad  trestle,  running  thence  south  and  south- 
easterly across  complainant's  land. 

The  lands  described  in  the  bill  lie  in  Cahokia  creek  bot- 
tom. On  the  north  and  west  is  a  range  of  hills.  Cahokia 
creek  to  the  south  and  south-east  of  the  lands  serves  as  an 
outlet  for  their  drainage.  The  surface  of  the  land  is  nearly 
level.  The  land  lying  east  of  complainant's  land  belonged 
to  a  man  by  the  name  of  Gaertner,  who  sold  it  to  the  pres- 
ent owner,  Springer,  and  it  is  referred  to  in  the  record  as 
the  Gaertner  land.  The  land  south  of  the  Gaertner  and 
Bauer  land,  also  forty  acres  west  of  the  south  forty  of  the 
Bauer  land,  belonged  to  Brockmeyer,  who  sold  to  defend- 
ants. Many  years  before  the  defendants  bought  the  Brock- 
meyer land  the  drainage  from  these  lands  was  into  Cahokia 
creek,  which  ran  from  the  north-east  to  the  south-west,  a 
considerable  distance  south  of  the  Bauer  land.  The  sur- 
face waters  from  the  Bauer,  Gaertner  and  Brockmeyer 
lands  lying  south  of  the  Bauer  land  discharged  into  a  ditch 
which  started  at  a  point  some  distance  east  of  the  Bauer 
land  and  north  of  the  Brockmeyer  land..  From  the  start- 
ing point  the  ditch  ran  south-west  through  the  Gaertner 
land,  crossing  the  division  line  between  it  .and  the  Brock- 
meyer land  a  short  distance  east  of  the  south-east  comer 
of  the  Bauer  land,  continuing  west  and  south-west  through 
the  Brockmeyer  land  south  of  the  Bauer  land,  connecting 
with  a  water-course  running  south,  which  emptied  into  Ca- 
hokia creek  nearly  one-fourth  of  a  mile  south  of  the  Bauer 
land.  While  Brockmeyer  owned  the  land  now  owned  by 
defendants  he  threw  up  a  small  levee  on  his  own  land  along 
the  division  line  between  him  and  Bauer  and  extended  the 
levee  a  short  distance  east  of  the  Bauer  south-east  corner. 
Near  said  comer  he  placed  a  culvert  through  the  levee,  with 
an  opening  about  eight  by  ten  inches,  to  afford  passage  for 
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the  water  coming  through  the  ditch  at  that  point  off  the 
Gaertner  and  Bauer  land.  After  the  defendants  bought  the 
Brockmeyer  land,  in  order,  as  they  claim,  to  better  drain 
their  own  land,  without  the  consent  or  assistance  of  com- 
plainant or  anyone  else  they  made  a  ditch  starting  from  a 
point  a  little  east  of  the  Bauer  south-east  corner  and  run- 
ning thence  south-east  to  Cahokia  creek,  but  the  defendants 
deny  that  they  interfere4  with  the  old  ditches  except  by  the 
removal  of  a  culvert  through  the  Brockmeyer  levee.  About 
the  time  that  this  new  ditch  was  completed,  Tony  Bauer, 
son  and  tenant  of  complainant,  had  a  talk  with  defendants 
about  draining  the  Bauer  land  through  this  new  ditch,  and 
an  arrangement  was  made  by  which  a  ditch  was  to  be  con- 
structed from  the  new  ditch  west  along  the  south  line  of 
the  Bauer  land  to  the  west  line  of  complainant's.  There 
was  then  a  natural  waterway  along  the  south  line  of  the 
Bauer  land,  leading  from  the  west  to  the  south-east  corner. 
The  purpose  of  the  ditch  was  to  enlarge  the  capacity  of 
that  waterway  and  carry  surface  water  from  defendants' 
forty  lying  west  of  the  Bauer  south  forty,  which  had  for- 
merly spread  over  the  south  part  of  the  Bauer  land  and 
defendants'  land  lying  south  of  the  Bauer  land.  This  ditch 
was  constructed  by  the  joint  labor  of  the  complainant's  ten- 
ant and  defendants.  From  that  time  until  the  death  of 
Tony  Bauer,  when  Fred  Franke,  a  son-in-law  of  complain- 
ant, succeeded  him  as  tenant  on  the  land,  nothing  further 
was  done  and  the  water  discharged  at  the  south-east  cor- 
ner of  the  Bauer  land  passed  through  the  new  outlet  ditch. 
The  Big  Four  railroad  crossed  the  north  part  of  the  Bauer 
land  from  the  north-east  to  the  south-west  and  passed  over 
a  water-course  through  which  water  flowed  from  the  north 
to  south.  In  this  water-course  the  railroad  company  placed 
a  forty-two  inch  iron  pipe  for  the  passage  of  water  from 
the  north  to  the  south.  There  is  some  conflict  in  the  evi- 
dence, but  its  weight  seems  to  show  that  in  a  state  of  nature 
the  water  coming  from  the  north,  after  it  passed  the  line 
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of  the  Big  Four  railroad,  spread  out,  and  a  very  consid- 
erable portion  of  it,  at  least,  flowed  through  a  depression 
east  upon  and  over  the  Gaertner  land  before  it  found  its 
way  into  the  ditch,  which  carried  it  south-west  into  Ca- 
hokia  creek.  After  Franke  took  possession  of  the  land  he- 
obstructed  the  flow  of  the  water  east  oflf  the  Bauer  land 
and  made  a  ditch  commencing  at  the  iron  pipe  under  the 
railroad  and  running  south  and  south-east  to  the  south-east 
corner  of  the  Bauer  land,  where  it  was- discharged  into  the 
new  ditch  made  by  defendants.  He  also  put  a  dam  about 
the  west  line  of  the  Bauer  land  across  the  ditch  running 
east  along  the  south  line  of  the  Bauer  land,  which  obstructed 
the  flow  of  water  from  defendants'  land  lying  west  of  the 
Bauer  land,  and,  defendants  claim,  caused  it  to  flow  south 
upon  their  land  lying  south  of  the  Bauer  land.  The  east 
and  west  ditch  on  the  south  side  of  the  Bauer  land  appeal^ 
to  have  filled  up  to  a  considerable  extent,  and  complainant 
refused  to  clean  it  out  or  remove  the  obstruction  at  her 
west  line,  whereupon  defendants  placed  a  dam  across  their 
ditch  near  the  south-east  corner  of  the  Bauer  land  and  re- 
stored the  culvert  through  the  old  levee  of  about  the  same 
capacity  as  the  Brockmeyer  culvert.  It  is  this  dam  com- 
plainant seeks  to  have  removed. 

The  court  found  and  decreed  that  complainant,  by  the 
ditch  southland  south-east  of  the  railroad  and  the  obstruc- 
tion to  the  natural  flow  east  on  the  Gaertner  land,  diverted 
the  natural  flow  of  water  from  her  land  to  the  east  and 
brought  it  upon  defendants'  land,  and  that  she  also  ob- 
structed and  closed  at  the  south-west  corner  of  her  land 
the  natural  water-course  through  which  the  water  flowed 
east  along  the;  south  end  of  her  land,  and  which  had  been 
opened  and  enlarged  by  the  joint  action  of  the  parties  for 
their  mutual  benefit  in  draining  the  Bauer  land  and  defend- 
ants' forty  lying  west  of  the  said  land.  The  decree  further 
found  that  these  acts  of  complainant  brought  vast  quanti- 
ties of  water,  weeds  and  debris  upon  the  defendants'  land 
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which  did  not  previously  or  in  a  state  of  nature  flow  there ; 
that  from  these  acts  of  complainant  defendants  would  con- 
tinue to  sustain  irreparable  injury,  to  prevent  which  de- 
fendants were  justified  in  partially  closing  their  ditch  at 
-the  south-east  corner  of  the  Bauer  land.  Complainant's 
bill  was  dismissed  for  want  of  equity,  and  the  court  de- 
creed, un^ler  the  cross-bill,  that  complainant  within  sixty 
days  close  the  north  and  south  ditch  from  the  railroad  cul- 
vert through  her  land,  remove  all  obstructions  to  the  natu- 
ral flow  of  water  from  her  land  in  an  easterly  direction, 
so  that  it  would  flow  as  it  had  before  said  ditch  was  made 
and  obstructions  placed  in  the  way.  It  was  further  ordered 
that  complainant  re-open  the  ditch  or  enlarged  water-course 
leading  from  the  west  along  the  south  end  of  her  land,  and 
that  she  forever  maintain  the  east  half  of  it.  It  was  fur- 
ther ordered  that  defendants  re-open  and  forever  maintain 
the  west  half  of  said  enlarged  ditch  or  water-course,  and 
for  that  purpose  they  were  authorized  to  enter  upon  com- 
plainant's premises.  Defendants  were  further  ordered  to 
remove  the  obstruction  or  culvert  placed  by  them  in  a  ditch 
at  the  south-east  comer  of  the  Bauer  land  and  re-open  same, 
so  as  to  permit  all  water  coming  there  across  the  south  end 
of  complainant's  land  and  all  water  naturally  coming  there 
from  her  said  land  to  flow  unobstructed  through  said  ditch 
south-east  into  Cahokia  creek. 

As  is  not  unusual  in  such  cases,  the  evidence  was  con- 
flicting, in  some  respects,  as  to  the  natural  flow  of  the 
water.  The  principal  point  of  dispute  in  this  respect  is  as 
to  the  flow  of  the  water  east  off  of  complainant's  land  onto 
the  Gaertner  land  and  thence  into  the  old  ditch.  We  do 
not  understand  it  is  denied  that  there  was  a  natural  flow  of 
water  to  the  east,  but  it  is  contended  by  complainant  that 
some  years  before  defendants  bought  the  Brockmeyer  land, 
by  mutual  agreement  a  ditch  was  constructed  along  or 
about  the  line  between  the  Gaertner  and  Bauer  land,  com- 
mencing at  a  point  about  one  thousand  feet  south  of  the 
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Bauer  north  line  and  leading  thence  to  the  south-east  cor- 
ner of  the  Bauer  land,  through  which  the  water  flowing 
east  was  turned  to  and  discharged  at  the  south-east  comer 
of  the  Bauer  land.  It  appears  that  at  some  time  there  had 
been  a  ditch  along  the  line  between  the  Gaertner  and  Bauer 
land,  but  it  had  filled  up  until  there  was  little  or  no  trace 
of  it  and  it  was  not  carrying  any  water.  By  the  decree 
complainant  was  authorized  to  construct  or  re-open  a  ditch 
on  her  east  line  to  carry  water  that  naturally  flowed  into  it 
to  the  south-east  corner  of  her  land.  We  are  of  opinion 
the  decree  was  a  just  and  equitable  one  and  that  it  was 
sustained  by  the  law  and  the  evidence.  In  addition  to  the 
chancellor  seeing  the  witnesses  and  hearing  their  testimony 
he  personally  viewed  the  premises,  and  we  cannot  say  the 
facts  found  in  the  decree  are  not  supported  by  the  evidence. 

It  is  contended  by  complainant  that  the  water  which 
flowed  off  of  her  land  east  upon  the  Gaertner  land  finally 
came  back  again  to  her  south-east  corner,  and  that  under 
the  authority  of  Fenton  and  Thompson  Railroad  Co.  v. 
Adams,  221  111.  201,  she  had  a  right,  by  the  ditch  from  the 
railroad  culvert,  to  bring  the  water  directly  to  that  point. 
The  case  referred  to  follows  Peck  v.  Herrington,  109  111. 
611,  but  is  not  in  point  here,  for  the  reason  that  the  evi- 
dence, or  at  least  the  weight  of  it,  shows  that  the  water 
which  flowed  east  off  of  complainant's  land  did  not  turn  and 
flow  back  upon  it.  If  it  had  come  back  on  complainant's 
land  at  her  south-east  corner  she  might  have  been  justified 
in  constructing  a  ditch  that 'would  bring  it  directly  to  that 
point,  but  she  had  no  right  to  bring  water  to  the  south-east 
corner  that  naturally  flowed  off  of  her  land  a  quarter  of  a 
mile  or  more  north  of  said  corner  and  never  came  back  to 
her  land. 

We  find  nothing  in  the  record  that  would  justify  dis- 
turbing the  decree,  and  it  is  affirmed.    ^^^^^^  affirmed. 


140  The  People  v.  Gray.  [2«  BL 

The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in  Er- 
ror, vs.  Edward  Gray,  Plaintiff  in  Error. 

Opinion  Hied  December  ij,  1913* 

1.  Criminal  i*aw — what  is  essential  to  validity  of  record  in  a 
criminal  case.  It  is  essential  to  the  validity  of  the  record  in  a 
criminal  case  that  it  show  that  the  proceedings  were  had  in  a  court 
regularly  organized,  and  therefore  the  convening  order  for  the  term 
at  which  the  conviction  was  had  must  appear,  the  record  must 
show  that  the  grand  jury  was  sworn,  that  the  indictment  was  re- 
turned in  open  court,  that  the  trial  jury  was  empaneled  and  sworn, 
and  that  the  defendant  was  present  and  entered  a  ple^  to  the  in- 
dictment. 

2.  Same — plea  of  guilty  does  not  waive  defect  going  to  juris- 
diction of  grand  jury  to  act,  A  plea  of  guilty  waives  irregularities 
in  the  constitution  of  the  grand  jury,  consisting  of  informalities 
in  drawing  or  summoning  the  jurors,  questions  regarding  their 
qualifications,  and  the  like;  but  this  doctrine  does  not  extend  to 
cases  where,  because  of  some  fundamental  defect,  the  grand  jury 
was  without  jurisdiction  to  act. 

3.  Same — record  must  show  that  grand  jury  was  sworn.  The 
record  must  show  that  the  grand  jury  was  sworn  notwithstanding 
the  accused  entered  a  plea  of  guilty  to  the  indictment,  as  an  un- 
sworn grand  jury  has  no  jurisdiction  to  return  any  indictment  and 
the  accused  cannot  waive  a  charge  by  an  actual  g^and  jury. 

Writ  oi^  Error  to  the  Circuit  Court  of  Wayne  county ; 
the  Hon.  J.  R.  CrEighton,  Judge,  presiding. 

BoGGS,  BoGGS  &  Heidinger,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  and  Arthur  R.  Roy, 
for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

On  the  first  day  of  the  June  term,  191 2,  of  the  circuit 
court  of  Wayne  county  a  venire  was  ordered  to  issue  for 
a  special  grand  jury  to  investigate  a  charge  of  burglary 
and  larceny  against  the  plaintiff  in  error,  who  was  then 
confined  in  the  county  jail.     The  record  shows  that  the 
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sheriff  returned  into  open  court  the  names  of  sixteen  per- 
sons whom  he  had  summoned  according  to  law  and  the 
order  of  the  court,  to  serve  as  grand  jurors.  The  record 
does  not  show  that  any  of  the  persons  summoned  appeared 
in  court,  that  a  grand  jury  was  empaneled,  that  a  foreman 
was  appointed  or  sworn,  or  that  a  grand  jury  or  any  grand 
juror  was  sworn.  The  record  shows  that  on  the  first  day 
of  the  term  the  grand  jury  came  into  open  court  and  re- 
turned an  indictment  against  the  plaintiff  in  error  for  bur- 
glary and  larceny,  indorsed  by  its  foreman  "a  true  bill." 
The  plaintiff  in  error,  being  arraigned,  entered  a  plea  of 
guilty,  and  the  court  having  heard  the  evidence  and  found 
his  age  to  be  twenty  years,  he  was  sentenced  to  the  Illinois 
State  reformatory.  He  has  sued  out  a  ^rit  of  error  and 
insists  the  record  is  not  sufficient  to  sustain  his  conviction. 
It  is  essential  to  the  validity  of  the  record  of  a  criminal 
case  that  it  show  that  the  proceedings  were  had  in  a  court 
regularly  organized,  and  therefore  the  convening  order  for 
the  term  at  which  the  conviction  was  had  should  appear. 
(Swartsbaugh  v.  People,  85  111.  457.)  The  record  must 
also  show  that  the  grand  jury  was  sworn ;  (Sullivan  v.  Peo- 
ple, 156  111.  94;  Williams  v.  People,  54  id.  422;  Yates  v. 
People,  38  id.  527 ;  2  Bishop's  New  Crim.  Proc. — 2d  ed. — 
sec.  1357;  I  Chitty's  Crim.  Law,  *333;  People  v.  Guern- 
sey, 3  Johns.  Cas.  265 ;  Grandison  v.  State,  2  Humph.  45 1 ; 
Hardy  v.  State,  96  Miss.  844;)  that  the  indictment  was 
returned  into  open  court;  {Fitzpatrick  v.  People,  98  111. 
269 ;  Yundt  v.  People,  65  id.  372 ;  Aylesworth  v.  People, 
id.  301 ;)  that  defendant  entered  a  plea  to  the  indictment; 
{Parkinson  v.  People,  135  111.  401 ;  Gould  v.  People,  89  id. 
216;  Yundt  V.  People,  supra;  Aylesworth  v.  People,  su- 
pra;) that  the  trial  jury  was  empaneled  and  sworn  and 
that  the  defendant  was  present  at  the  trial.  (Hubbard  v. 
People,  197  111.  15.)  These  are  requirements  of  the  law 
which  have  been  recognized  in  repeated  decisions  and  must 
be  adhered  to  unless  changed  by  the  legislature. 
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The  Attorney  General  concedes  that  the  objection,  if 
interposed  in  the  trial  court,  would  have  been  fatal,  but 
argues  that  the  plea  of  guilty  waived  any  irregularity  in 
the  empaneling  of  the  grand  jury.  It  is  true  that  irregu- 
larities in  the  constitution  of  the  grand  jury  are  waived  by 
pleading  to  the  indictment,  and  this  doctrine  applies  to  all 
informalities  in  the  drawing  or  summoning  of  the  jurors 
and  questions  regarding  their  qualifications,  but  does  not 
extend  to  cases  where,  because  of  a  fundamental  defect,  the 
grand  jury  is  without  jurisdiction  to  act.  Consent  could 
not  give  the  court  jurisdiction  to  sentence  the  plaintiff  in 
error  on  a  charge  made  otherwise  than  by  the  indictment 
of  a  grand  jury.  He  could  waive  objections  to  the  manner 
in  which  the  graAd  jurors  were  produced  before  the  court 
and  to  the  qualifications  of  individual  grand  jurors,  but  he 
could  not  waive  the  charge  by  an  actual  grand  jury.  With- 
out being  sworn  the  grand  jury  was  without  jurisdiction  to 
take  any  action,  and  it  is  as  essential  that  the  record  show 
an  indictment  by  a  grand  jury  having  jurisdiction  as  a 
judgment  by  a  court  having  jurisdiction. 

Judgment  reversed. 


The  City  of  Chicago,  Appellant,  vs,  Katherine  D.  Ar- 
NOUD  et  al, — (Lucius  G.  Fisher  et  al.  Appellees.) 

Opinion  Hied  December  17,  1913. 

1.  Special  assessments — valid  ordinance  is  the  foundation  of 
every  special  assessment.  The  foundation  of  every  special  assess- 
ment is  a  valid  ordinance  specifically  describing  the  nature,  char- 
acter and  locality  of  the  proposed  improvement,  and  no  valid  as- 
sessment can  be  based  upon  an  ordinance  which  omits  from  its 
terms  essential  features  of  the  proposed  improvement. 

2.  Same — when  condemnation  ordinance  is  unreasonable.  An 
ordinance  to  condemn  a  strip  fifty  feet  wide  on  each  side  of  a 
street  for  the  purpose  of  widening  the  street,  which  already  has  a 
newly-laid  asphalt  pavement  with  cement  curbs  and  gutters  and 
eight-foot  cement  sidewalks,  and  to  pay  for  the  improvement  by 
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special  assessment,  is  unreasonable  and  oppressive,  where  there  is 
nothing  in  the  ordinance  to  show  what  is  to  be  done  with  such 
pavement  or  sidewalks  or  what  will  be  done  with  the  strips  to  be 
acquired  by  the  condemnation,  except  that  the  commissioner  of 
public  works  shall  remove  the  buildings  and  put  the  surface  of  the 
ground  "in  such  condition  that  it  can  be  used  for  public  travel, 
said  work  to  be  paid  for  out  of  the  general  fund"  of  the  city. 

Appeai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

Phiup  J.  McKenna,  and  George  P.  Foster,  (Wil- 
UAM  H.  Sexton,  Corporation  Counsel,  of  counsel)  for 
appellant. 

WiixiAM  Garnett,  for  appellee  Lucius  G.  Fisher. 

BENTI.EY,  Burung  &  Swan,  for  appellees  John  F. 
Bass  and  others. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
of  Cook  county  sustaining  certain  legal  objections  and  dis- 
missing a  petition  for  condemnation  to  widen  Stony  Island 
avenue  from  East  Sixty-seventh  street  to  East  Sixty-ninth 
place  extended,  in  the  city  of  Chicago,  the  proposed  im- 
provement to  be  paid  for  by  special  assessment. 

Stony  Island  avenue  north  of  Sixty-seventh  street  is 
66  feet  wide,  forming  the  western  boundary  of  Jackson 
Park.  At  Sixty-seventh  street  (the  southern  boundary  of 
Jackson  Park)  it  is  now  lOO  feet  wide,  continuing  at  that 
width  to  Sixty-ninth  street,  where  it  is  150  feet  wide  for 
a  distance  of  300  feet  south  to  Sixty-ninth  place,  and  from 
thence  south  it  is  200  feet  wide.  There  is  a  street  car 
track  running  north  and  south  in  the  center  of  the  street, 
and  the  street  is  paved  on  the  west  side  from  Sixty-seventh 
street  to  Sixty-ninth  street  and  from  Sixty-seventh  street 
to  Sixty-ninth  place  on  the  east  side.     Where  the  street 
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broadens  out  to  the  south  the  two  paved  portions  of  the 
street  follow  its  outer  boundaries  on  their  respective  sides, 
there  being  a  parkway  on  each  side  of  the  car  track,  be- 
tween said  track  and  the  pavement.  The  following  plat 
will  show  approximately  the  condition  of  the  street  in  said 
locality  as  it  existed  when  said  condemnation  ordinance 
was  passed: 


The  ordinance  provided  that  "Stony  Island  avenue  be 
widened  from  East  Sixty-seventh  street  to  East  Sixty- 
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ninth  place  produced  from  the  west,"  by  condemning  a 
strip  50  feet  wide  and  about  1200  feet  long  on  the  west 
side  of  Stony  Island  avenue  from  Sixty-seventh  street 
south  to  Sixty-ninth  street,  and  a  similar  strip  on  the  east 
side  of  the  same  street  about  1500  feet  long,  from  Sixty- 
seventh  street  to  Sixty-ninth  place.  The  ordinance  further 
provided  that  "any  building  or  other  obstructions  which 
may  be  located  upon  said  land  shall  be  removed  by  the 
commissioner  of  public  works,  and  said  commissioner  shall 
put  the  surface  of  said  proposed  street  in  such  condition 
that  it  can  be  used  for  public  travel,  said  work  to  be  paid 
for  out  of  the  general  fund  of  said  city  of  Chicago." 

The  evidence  shows,  without  controversy,  that  Stony 
Island  avenue  from  Sixty-seventh  street  to  Sixty-ninth 
street  on  the  west  and  to  Sixty-ninth  place  on  the  east  is 
paved  with  asphalt  pavement  laid  in  the  spring  of  19 10, 
together  with  cement  sidewalks,  cement  curbs,  sewers  and 
all  connections  of  house  drains  and  catch-basins,  and  the 
usual  improvements  which  go  into  streets,  all  of  these  be- 
ing in  first-class  condition.  The  cost  of  the  pavement  was 
about  $40,000.  The  property  owners  still  owe  for  future 
installments  of  this  improvement  approximately  two-fifths 
of  the  amount  assessed  against  such  property.  Nothing  is 
said  in  the  condemnation  ordinance  as  to  whether  the  pave- 
ment, curb  and  gutter  and  sidewalks  are  to  remain  after 
the  street  is  widened  or  are  to  be  torn  up.  The  only  pos- 
sible provision  in  the  ordinance  referring  to  this  is  the  one 
quoted  above,  wherein  it  is  stated  that  the  commissioner  of 
public  works  "shall  put  the  surface  of  the  proposed  street 
in  such  condition  that  it  can  be  used  for  public  travel."  Do 
the  words  "proposed  street"  mean  the  entire  street  after  it 
is  widened  or  only  the  two  50-foot  strips  on  either  side  of 
the  present  pavement?  If  the  former,  does  this  ordinance 
give  authority  to  the  commissioner  of  public  works  to  tear 
up  the  pavement  and  sidewalks?    If  so,  in  what  condition 

shall  it  be  placed  by  him  so  that  it  can  be  used  thereafter 
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for  travel  ?  Can  he  put  in  a  dirt  road  or  shall  it  be  asphalt 
pavement?  If  this  ordinance  be  construed  to  mean  that  he 
is  to  leave  the  present  pavement  in,  is  he  to  tear  up  the 
sidewalks,  and  what  is  to  be  done  as  to  paving  the  50-foot 
strip  condemned  on  each  side  ?  It  is  conceded  on  both  sides 
that  the  foundation  of  every  special  assessment  must  be  a 
valid  ordinance,  specifically  describing  the  nature,  charac- 
ter and  locality  of  the  proposed  improvement,  and  that  no 
valid  assessment  can  be  based  upon  an  ordinance  which 
omits  from  its  terms  essential  features  of  the  proposed  im- 
provement. It  is  impossible  to  tell  with  any  reasonable 
certainty  from  this  ordinance  in  what  condition  it  is  pro- 
posed to  leave  the  pavement  for  the  widened  street,  and  as 
to  what  part  of  such  widened  street,  under  this  ordinance, 
the  commissioner  can  exercise  his  authority  to  put  the  sur- 
face in  condition  for  travel. 

Counsel  for  the  city  admit  that  if  this  ordinance  be 
construed  to  give  the  power  to  the  commissioner  of  pub- 
lic works  to  tear  up  the  asphalt  pavement  which  is  now  in 
place  and  put  down  another  pavement  of  any  kind,  the 
ordinance  would  be  invalid  as  containing  an  unreasonable 
delegation  of  power  to  such  official,  but  they  insist  that  this 
ordinance,  fairly  construed,  means  that  the  present  pave- 
ment and  sidewalks  are  to  remain  as  they  are,  and  that  the 
commissioner  only  has  power  to  move  the  buildings  from 
the  50-foot  strips  condemned  and  put  those  50-foot  strips 
in  such  condition  that  they  can  be  used  for  public  travel; 
that  while  the  other  construction  of  the  ordinance  is  pos- 
sible, the  one  they  contend  for  is  just  as  reasonable,  and 
when  two  constructions  of  an  ordinance  are  possible,  one 
of  which  will  render  it  invalid  and  the  other  of  which  will 
sustain  it,  the  court  will  adopt  that  which  sustains  it.  (City 
of  Park  Ridge  v.  IVisner,  253  111.  360,  and  cases  cited.) 
Conceding,  for  the  purposes  of  ^this  case,  that  this  rule  of 
law  would  apply  here,  the  construction  thus  placed  upon 
the  ordinance  by  counsel  for  the  city  would  make  it  unrea- 
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sonable  and  oppressive.  It  is  not  contended  by  the  city 
that  there  is  to  be  any  pavement  put  in  on  the  50-foot 
strips  condemned  or  any  sidewalks  laid  along  the  new  lot 
lines.  Here  is  a  newly-paved  asphalt  street,  bordered  by 
an  eight-foot  cement  sidewalk,  in  front  of  city  property, — 
pavement  and  sidewalk  practically  in  perfect  condition. 
The  city  is  to  acquire  property  apparently  to  straighten  out 
the  street  and  possibly  to  remove  a  jog  between  Sixty-ninth 
place  and  Sixty-ninth  street,  and  move  the  property  line 
50  feet  back  of  the  present  sidewalk  and  put  a  50-foot  dirt 
roadway  between  that  sidewalk  and  the  new  property  line 
of  the  lots.  No  drainage  is  to  be  provided  to  carry  away 
storm  water  and  no  method  of  passage  across  this  50-foot 
strip  from  the  sidewalk  to  the  lots.  The  mere  opening  of 
a  street,  without  improvement  so  as  to  make  it  available, 
would  be  of  little  practical  benefit  to  property,  but  here,  if 
the  contention  of  the  city  be  upheld,  the  property  is  to  be 
left  in  such  condition  that  instead  of  being  benefited  by  the 
proposed  improvement  it  would  be  greatly  injured.  The 
proof  shows  that  the  width  of  the  present  roadway  fur- 
nishes all  necessary  means  for  street  traffic  at  this  point. 
Under  the  reasoning  of  this  court  in  Washington  Ice  Co. 
V.  City  of  Chicago,  147  111.  327,  Title  Guarantee  and  Trust 
Co.  v.  City  of  Chicago,  162  id.  505,  City  of  Waukegan  v. 
Burnett,  234  id.  460,  and  South  Park  Contrs.  v.  Pearce, 
248  id.  578,  the  construction  of  this  ordinance  contended 
for  by  the  city  would  make  it  unreasonable  and  oppres- 
sive. The  circuit  court  rightly  held  the  ordinance  in*  ques- 
tion void  and  dismissed  the  petition  to  condemn  thereunder. 
The  judgment  of  the  circuit  court  will  therefore  be  af- 

Judgment  affirmed. 
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Joseph  E.  Bell,  Appellee,  vs.  Daniel  A.  Clawson, 

Appellant. 

Opinion  Hied  December  ly,  IQ13, 

1.  Elections — the  ballots  will  prevail  over  returns  if  they  have 
been  properly  preserved.  In  an  election  contest  the  ballots  will 
prevail  over  the  returns  where  it  is  shown  that  they  have  been 
preserved  according  to  law  and  have  not  been  exposed  in  such  a 
way  as  to  afford  a  reasonable  probability  that  they  have  been 
changed  or  tampered  with. 

2.  Same — when  force  of  ballots  as  best  evidence  cannot  be  said 
to  be  overcome.  The  fact  that  the  evidence  of  the  village  clerk  as 
to  the  manner  in  which  he  kept  the  ballots  between  the  time  of  the 
election  and  the  re-count  does  not  show  the  highest  degree  of  care 
and  does  not  exclude  the  possibility  that  they  could  have  been 
tampered  with  does  not  overcome  the  force  of  the  ballots  as  the 
best  evidence.     (Roland  v.  Walker,  244  111.  129,  disting^uished.) 

3.  Same — when  irregularity  of  cross  in  circle  does  not  authorize 
rejecting  ballot.  If  there  is  a  distinct  cross  in  the  circle,  indicating 
an  honest  attempt  of  the  voter  to  make  a  cross,  the  ballot  should 
not  be  rejected  because  the  cross  is  made  irregularly  and  with 
more  than  two  lines. 

4.  Same — mark  which  can  be  accounted  for  consistently  with 
an  honest  purpose  of  voter  does  not  necessarily  invalidate  ballot. 
A  mark  upon  a  ballot  which,  though  unnecessary,  can  be  accounted 
for  consistently  with  an  honest  purpose  of  the  voter  to  indicate  his 
choice  does  not  necessarily  render  the  ballot  invalid. 

5.  Same — when  crosses  in  two  circles  do  not  invalidate  bal- 
lot. A  ballot  having  a  cross  in  the  circle  of  the  People's  ticket,  on 
which  the  defendant  in  the  election  contest  was  a  candidate,  should 
be  counted  for  him  though  there  is  also  a  cross  in  the  circle  of  the 
Republican  ticket,  where  the  latter  ticket  is  blank  and  it  is  proven 
that  the  defendant  was  a  member  of  the  republican  party,  thus  in- 
dicating that  the  voter  intended  to  vote  for  the  defendant  by  mark- 
ing the  circle  of  the  Republican  ticket  before  he  discovered  there 
were  no  names  on  the  ticket. 

6.  Same — lines  in  the  square  or  circle  must  cross  at  some  point. 
To  entitle  a  ballot  to  be  counted  there  must  be  some  point  inside 
the  square  or  circle  where  there  is  an  intersection  of  lines  which 
may  be  properly  called  a  cross. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  W.  G.  Cochran,  Judge,  presiding. 
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Herrick  &  Herrick,  for  appellant. 
Ingham  &  Ingham,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

At  the  village  election  held  on  April  15,  1913,  Joseph 
E.  Bell  was  a  candidate  on  the  Anti-License  ticket  and 
Daniel  A.  Clawson  on  the  People's  ticket  for  president  of 
the  village  board  of  the  village  of  Waynesville.  They  were 
the  only  candidates  for  that  office  at  that  election.  There 
were  157  ballots  cast,  one  of  which  was  not  cast  for  any- 
one for  president  of  the  village  board.  The  judges  of  the 
election  canvassed  the  returns  and  found  that  each  of  the 
candidates  had  received  78  votes  and  that  there  was  a  tie 
as  to  the  office  of  president  of  the  village  board.  The  re- 
turns were  certified  to  the  village  board,  and  the  parties 
were  notified  to  appear  at  a  fixed  time  and  place  when  and 
where  the  tie  would  be  decided  by  lot,  in  accordance  with 
section  58  of  the  Cities  and  Villages  act.  The  village  board 
caused  lots  to  be  cast  and  Clawson  was  successful,  and 
thereupon  he  was  declared  to  be  the  duly  elected  president 
of  the  village  board  and  qualified  as  such.  Subsequently 
Bell  filed  a  petition  to  contest  the  election.  The  petition, 
after  reciting  the  foregoing  facts,  alleged  that  the  peti- 
tioner in  fact  received  a  majority  of  the  legal  votes  cast 
at  said  election  and  was  legally  elected  to  said  office,  and 
that  the  returns  made  by  the  judges  and  clerks  of  the  elec- 
tion were  erroneous  in  that  more  votes  were  counted  for 
Clawson  than  he  was  legally  entitled  to.  The  contestant 
claimed  that  the  78  votes  counted  for  him  were  all  legal 
ballots,  and  that  he  was  entitled  to  that  number  of  votes 
and  that  Clawson  was  entitled  to  only  yy  votes.  The  an- 
swer denies  that  the  contestant  received  78  legal  votes  but 
claims  that  the  defendant  received  78.  Both  the  petition 
and  the  answer  admit  that  no  ballots  were  cast  for  any 
other  person  than  the  two  candidates  named.     The  issue 


150  Bell.  v.  Clawson.  [!SI  HI. 

made  by  the  pleading  required  a  re-count  of  the  ballots. 
Upon  a  hearing  the  court  appointed  three  persons  to  assist 
in  the  re-count.  Upon  a  re-count  of  the  ballots  it  was 
found  the  contestant  had  74  votes  and  the  defendant  77 
which  were  not  objected  to,  and  that  there  was  one  blank 
ballot  counted  for  no  one.  There  were  two  ballots,  desig- 
nated ballots  A  and  B,  which  the  defendant  claims  should 
be  counted  for  him  and  to  which  the  contestant  made  ob- 
jections. There  were  four  ballots  claimed  by  the  contest- 
ant, designated  ballots  i^  2,  3  and  4,  which  were  objected 
to  by  the  defendant.  The  poll-books  were  offered  in  evi- 
dence, which  showed  that  each  of  the  parties  had  received 
78  votes,  and  the  records  of  the  village  showed  the  canvass 
of  the  votes  by  the  village  board,  and  its  determination,  by 
lot,  that  the  defendant  was  elected.  The  court  overruled 
the  objections  to  ballots  i,  2,  3  and  4  and  found  that  the 
contestant  had  received  78  votes  and  that  the  defendant 
had  received  yy^  and  rendered  judgment  finding  that  the 
contestant  was  duly  elected  president  of  the  board  of  trus- 
tees. Clawson  has  prosecuted  an  appeal  to  this  court  and 
asks  a  reversal  of  the  judgment. 

Appellant  first  contends  that  the  ballots  were  not  pre- 
served by  the  city  clerk  in  such  a  way  as  to  entitle  them 
to  more  weight  than  the  returns  of  the  election  officers. 
The  law  is,  that  in  a  proceeding  to  contest  an  election  the 
ballots  will  prevail  over  the  returns  where  it  is  shown  that 
such  ballots  have  been  preserved  according  to  law  and  have 
not  been  exposed  in  such  way  as  to  afford  a  reasonable 
probability  that  they  have  been  changed  or  tampered  with. 
Murphy  v.  Battle,  155  111.  182;  Beall  v.  Albert,  159  id. 
127;  Roland  v.  Walker,  244  id.  129. 

J.  E.  Buck,  village  clerk,  testified  that  the  ballots  were 
cared  for  by  him  in  the  following  manner:  They  were 
placed  in  a  roll-top  desk  in  the  village  council  room  and 

r 

the  desk  was  locked ;  that  he  had  the  only  key  to  the  desk, 
so  far  as  his  knowledge  extended;   that  the  ballots  were 


Bm.  'It]  Bell  v.  Clawson.  151 

kept  in  this  desk  in  a  sack,  which  was  fastened  and  looked ; 
that  the  council  room  in  which  the  desk  was  located  was 
accessible  to  the  men  employed  at  the  water-works,  but 
that  no  one  except  himself  had  a  key  to  the  desk,  so  far 
as  he  knew;  that  the  ballots  remained  in  the  desk  about 
two  weeks;  that  he  then  took  them  to  his  residence  in 
an  ordinary  suit-case,  which  was  locked ;  that  the  suit-case 
containing  the  ballots  was  kept  under  a  bed  in  his  resi- 
dence ;  that  the  key  to  the  suit-case  was  left  at  the  house ; 
that  the  ballots  remained  in  the  suit-case  until  the  day  be- 
fore the  re-counting;  that  they  were  then  taken  back  to 
the  council  room  and  put  in  the  same  roll-top  desk  as  be- 
fore and  the  desk  locked ;  that  the  ballots  remained  in  the 
roU-top  desk  until  they  were  required  by  the  court  for  the 
purpose  of  the  contest.  The  clerk  testified  that  the  bag 
containing  the  ballots  appeared  to  be  in  the  same  condition 
when  it  was  presented  in  court  as  when  he  first  received  it ; 
that  it  had  not  been  opened  or  tampered  with,  so  far  as 
he  knew. 

Upon  this  evidence  and  from  an  inspection  of  the  bag 
containing  the  ballots  the  court  held  that  the  ballots  had 
been  properly  preserved  and  were  admissible  in  evidence. 
The  evidence  does  not  show  the  highest  possible  degree  of 
care  on  the  part  of  the  clerk  in  preserving  these  ballots. 
His  evidence  does  not  exclude  the  possibility  that  some  un- 
authorized person  might  have  tampered  with  these  ballots. 
In  Roland  v.  Walker,  supra,  this  court  held  that  ballots 
locked  in  a  trunk  by  one  of  the  judges  of  the  election  over 
night  and  then  delivered  to  the  clerk  of  the  city,  who  put 
them  in  a  large*  roll-top  desk  in  his  office  and  kept  them 
there  for  some  time  and  afterwards  removed  them  to  a 
bank,  where  they  were  thrown  on  the  floor  of  a  fire-proof 
vault,  which  was  open  and  accessible  to  the  employees  of 
the  bank  and  other  persons  who  had  safety  deposit  boxes 
there,  were  not  properly  preserved.  But  in  that  case  the 
city  clerk  was  himself  one  of  the  candidates  for  mayor, 
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which  office  was  the  subject  of  the  contest,  and  in  addition 
to  the  manner  in  which  the  ballots  were  kept  it  was  found, 
upon  an  examination  of  the  ballots  themselves,  that  there 
was  convincing  evidence  that  they  had,  in  fact,  been  tam- 
pered with,  and  that  thirteen  of  the  ballots  had  been  marked 
by  someone  so  as  to  favor  the  interest  of  the  city  clerk  in 
the  contest  for  mayor.  The  statute  does  not  prescribe  any 
particular  method  of  preserving  the  ballots  during  the  six 
months  that  they  are  required  to  be  kept  after  an  election 
is  held.  The  requirement  is  that  they  shall  be  carefully  pre- 
served. While  we  would  not  be  willing  to  say  that  the  de- 
gree of  care  exercised  in  the  case  at  bar  by  the  village  clerk 
was  of  the  highest  character,  still  we  do  not  think  the  court 
erred  in  holding  that  their  integrity  had  been  properly  pre- 
served. 

The  six  original  ballots  that  are  in  controversy  have 
been  certified  up  to  this  court  for  our  examination. 

The  ballots  used  in  this  election  had  four  party  appella- 
tions, which,  reading  from  left  to  right,  were  Anti-License, 
People's,  Republican  and  Prohibition.  To  the  left  of  these 
several  party  headings  were  party  circles.  Appellee,  Bell, 
was  a  candidate  for  village  president  on  the  Anti-License 
ticket.  Following  his  name  were  the  names  of  three  per- 
sons who  were  candidates  for  village  trustees,  preceded  by 
instructions  to  "vote  for  three."  Appellant  was  a  candidate 
for  village  president  on  the  People's  ticket,  which  occupied 
the  second  column.  There  were  below  his  name  the  names 
of  three  persons  as  candidates  for  village  trustees,  with  the 
same  instructions  as  upon  the  other  ticket.  Opposite  each 
of  the  names  of  appellant  and  appellee  dn  the  left  was  a 
square,  and  similar  squares  were  opposite  the  names  of  the 
several  candidates  for  village  trustee.  The  third  ticket  from 
left  to  right,  being  headed  "Republican,"  was  a  blank  ticket. 
There  were  the  party  circle  and  squares  as  on  the  other 
tickets,  with  blank  dotted  lines  opposite  the  squares,  but  no 
names  of  any  candidate  appeared  on  the  ticket.    The  fourth 
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and  last  ticket,  being  the  Prohibition  ticket,  was  in  the  same 
condition  as  the  Republican  ticket.  The  only  tickets  that 
had  the  names  of  any  candidates  for  any  office  were  the 
first  and  second, — ^Anti-License  and  People's. 

Ballot  A,  which  was  objected  to  presumably  because  it 
contained  a  distinguishing  mark,  is  marked  with  a  cross  in 
the  circle  of  the  People's  ticket.  There  is  a  straight  line 
running  diagonally  through  the  cross  almost  in  the  center, 
which  is  crossed  by  two  lines  running  at  right  angles  with 
the  first.  They  appear  to  have  been  made  by  a  downward 
stroke  of  the  pencil  and  then  an  upward  stroke  almost 
parallel  with  the  down-stroke,  making  a  figure  somewhat 
similar  to  a  long,  narrow  letter  **V."  The  two  lines  join 
together  at  the  bottom  and  are  also  connected  above  the 
point  where  they  cross  the  other  line.  This  ballot  has  a 
distinct  cross  in  the  party  circle  of  the  People's  ticket  and 
shows  an  honest  attempt  on  the  part  of  the  voter  to  make 
a  cross.  This  ballot  was  properly  counted  for  appellant. 
Parker  v.  Orr,  158  111.  609;  Winn  v.  Blackman,  229  id.  198. 

Ballot  B  was  objected  to  and  the  objection  sustained. 
The  objection  to  this  ballot  is,  that  it  is  supposed  to  have 
a  distinguishing  mark  upon  it.  The  ballot  is  marked  with 
a  cross  in  the  circle  of  the  People's  ticket  and  there  is  also 
a  cross  in  the  circle  on  the  Republican  ticket,  which,  it  will 
be  remembered,  as  already  stated,  has  no  names  upon  it. 
On  the  hearing  it  was  proven  that  appellant  is  a  republican. 
If  the  cross  in  the  republican  circle  can  be  accounted  for 
consistently  with  an  honest  purpose  on  the  part  of  the 
voter,  it  should  not  be  rejected  because  there  appears  upon 
it  some  mark  placed  there  through  mistake,  inadvertence 
or  because  the  voter  changed  his  mind  as  to  the  method 
he  intended  to  follow  in  marking  his  ballot.  In  Winn  v. 
Blackman,  supra,  the  question  of  distinguishing  marks  is 
discussed  at  length  and  the  authorities  in  this  and  other  ju- 
risdictions are  to  some  extent  examined.  In  the  case  of 
Rexroth  v.  Schein,  206  111.  80,  the  rule  was  laid  down  that 
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it  was  not  every  mark  that  might  appear  upon  a  ballot 
which  would  distinguish  it  from  other  ballots  when  com- 
pared one  with  another,  that  would  render  it  invalid.  If 
it  appears  from  the  face  of  the  ballot  that  the  marks  or 
writings  were  placed  thereon  as  the  result  of  an  honest  ef- 
fort on  the  part  of  the  voter  to  indicate  his  choice  of  can- 
didates and  the  voter  did  not  thereby  intend  to  indicate 
who  voted  the  ballot,  it  should  not  be  rejected  as  to  candi- 
dates for  whom  there  is  a  choice  expressed  in  compliance 
with  the  requirements  of  the  statute,  and  this  rule  was  ap- 
proved in  IVinn  v.  Blackman,  supra.  In  the  case  last  above 
cited  one  ballot  contained  a  cross  in  one  party  circle  and 
a  single  line  in  another  party  circle,  and  this  was  held  not 
to  be  a  distinguishing  mark.  The  cross  in  the  republican 
circle  in  ballot  B  was  very  probably  placed  there  by  the 
voter.  Knowing  that  appellant  was  a  republican  and  de- 
siring to  vote  for  him,  the  voter  probably  put  the  cross  in 
the  republican  circle  before  he  discovered  that  there  were 
no  names  upon  that  ballot,  and  then,  observing  that  the 
persons  for  whom  he  desired  to  vote  were  on  the  People's 
ticket,  he  marked  a  cross  in  the  circle  upon  that  ticket. 
The  cross  in  the  circle  of  the  Republican  ticket  has  no  ef- 
fect. It  would,  of  course,  be  different  if  there  had  been 
names  of  candidates  upon  that  ticket,  but  being  a  mere 
blank,  a  mark  in  the  circle  could  not  neutralize  the  mark 
in  the  circle  of  the  People's  ticket.  We  are  of  the  opinion, 
under  the  authorities  in  this  State,  that  this  cross  can  be 
accounted  for  consistently  with  an  honest  purpose  on  the 
part  of  the  voter  to  comply  with  the  law  and  that  the  bal- 
lot should  not  have  been  rejected. 

The  judges  of  the  election  counted  both  ballots  A  and 
B  for  the  appellant,  which  gave  him  78  votes.  The  court 
counted  A  for  him  but  refused  to  count  B,  which  reduced 
his  vote  to  yy. 

There  were  four  ballots  objected  to  that  were  counted 
for  appellee.    They  are  ballots  i,  2,  3  and  4.    Ballot  No.  i 
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is  marked  in  the  Anti-License  circle  very  much  in  the  same 
manner  that  ballot  A  is  marked.  That  ballot  was  properly 
counted  for  appellee.  Ballot  No.  3  is  in  the  same  condi- 
tion, and  for  the  reasons  already  given  it  was  properly 
counted  for  appellee.  Ballot  No.  4  has  a  cross  in  the  circle 
of  the  Anti-License  ticket  and  also  a  cross  in  the  square 
opposite  appellee's  name.  This  ballot  was  properly  counted 
for  appellee.  Ballot  No.  2  was  counted  for  appellee,  and 
in  this  we  think  the  court  erred.  The  marking  upon  this 
ballot  is  as  follows :  Opposite  the  name  of  appellee,  in  the 
square,  is  a  figure  as  follows :  [g]  There  is  no  point  with- 
in the  square  where  the  lines  cross.  The  figure  does  not  re- 
semble a  cross  nor  does  it  indicate  that  the  voter  attempted 
to  make  a  cross.  The  character  inside  the  square  on  this 
ballot  does  not  comply  with  the  law.  To  entitle  a  ballot 
to  be  counted  there  must  be  a  point  inside  the  square  or 
circle  where  there  is  an  intersection  of  the  lines  which  may 
properly  be  called  a  cross.  We  cannot  find,  upon  the  clos- 
est inspection,  any  place  within  the  square  where  the  lines 
intersect.  This  ballot  was  improperly  counted  for  appel- 
lee. (Parker  v.  Orr,  supra;  Winn  v.  Blackman,  supra.) 
If  this  ballot  be  not  counted  for  appellee  the  result  is  that 
appellant  had  78  votes  and  appellee  77.  If  it  be  counted 
for  appellee,  as  was  done  by  the  election  judges,  then  the 
result  would  be  a  tie,  which  has  already  been  decided  in 
favor  of  appellant. 

For  the  reasons  given  above,  the  judgment  of  the  cir- 
cuit court  of  DeWitt  county  is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment  in  favor  of 
appellant  and  against  appellee. 

Reversed  and  remanded,  with  directions. 
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The  Peopi<E  ex  rel.  George  J.  Eastes,  County  Collector, 
Appellee,  vs.  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Appellant. 

Opinion  filed  December  17,  1913. 

Taxes — fact  that  there  is  a  balance  in  county  treasury  does  not 
invalidate  tax  levy  to  that  extent.  The  fact  that  there  is  a  con- 
siderable sum  of  money  in  the  county  treasury  on  September  i 
does  not,  of  itself,  render  invalid  to  the  extent  of  that  sum  the 
levy  to  pay  the  county  expenses  for  the  ensuing  year.  (People  v, 
Atchison,  Topeka  and  Santa  Fe  Ry,  Co,  ante,  p.  33,  followed.) 

Appeal  from  the  County  Court  of  Knox  county;  the 
Hon.  R.  C.  Rice,  Judge,  presiding. 

Robert  Dunlap,  Lee  F.  English,  and  Wiixiams, 
Lawrence,  Welsh  &  Green,  for  appellant. 

P.  J.  LucEY,  Attorney  General,  and  A.  J.  BoutellE, 
State's  Attorney,  for  appellee. 

Per  Curiam:  The  question  arising  upon  this  record 
is  the  same  as  that  in  the  case  of  People  v.  Atchison,  Topeka 
and  Santa  Fe  Railway  Co.  (ante,  p.  33.)  The  report  of 
the  revenue  committee  of  the  county  board  showed  a  bal- 
ance of  $40,049.14  on  September  i,  191 2,  to  be  used  for 
county  purposes  for  the  ensuing  year,  and  the  expenditures 
for  the  preceding  year  to  have  been  $104,207.73.  The 
committee  presented  an  itemized  statement  of  the  amount 
of  money  required  to  pay  the  expenses  of  the  county  for 
the  ensuing  year  and  recommended  the  levy  of  $110,855, 
the  aggregate  of  the  items.  The  levy  was  made  accord- 
ingly, and  it  is  now  objected  that  such  levy  was  excessive 
to  the  extent  of  the  balance  in  the  treasury,  ($40,049.14,) 
and  was  to  that  extent  illegal  and  void.  We  held  to  the 
contrary  in  the  case  cited,  and  for  the  reasons  given  in  the 
opinion  in  that  case  this  judgment  is  affirmed. 

Judgment  affirmed. 


Bee.  Ml]  The  People  v,  Annis.  157 

The  People  of  the  State  op  Illinois,  Defendant  in  Er- 
ror, vs.  GussiE  Annis  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  17,  1913. 

1.  Criminal  law — when  objection  to  improper  statement  of 
assistant  State's  attorney  is  made  in  time.  An  objection  to  an  im- 
proper reference  by  the  assistant  State's  attorney  to  the  failure  of 
the  accused  to  testify  is  made  in  apt  time  where  it  is  urged  as 
soon  as  the  sentence  containing  such  improper  reference  is  com- 
pleted by  the  speaker. 

2.  Same — commenting  upon  failure  of  the  accused  to  testify  is 
ground  for  new  trial.  For  the  prosecution  in  a  criminal  case  to 
make  an  unfavorable  comment  before  the  jury  upon  the  failure  of 
the  accused  to  testify  is  in  direct  violation  of  paragraph  426  of 
the  Criminal  Code  and  is  ground  for  new  trial,  notwithstanding 
the  court  sustains  an  objection  to  the  improper  statement  and  di- 
rects the  jury  to  disregard  it. 

Writ  op  Error  to  the  Circuit  Court  of  Madison 
county;  the  Hon.  W.  E.  HadlEY,  Judge,  presiding. 

J.  P.  GiLLHAM,  and  Joe  Furling,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  James  M.  Bandy, 
State's  Attorney,  and  C.  H.  Linscott,  for  the  People. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court : 

Plaintiffs  in  error  were  indicted  in  the  circuit  court  of 
Madison  coifnty  for  assaulting  and  robbing  Mrs.  Rosen- 
strump  of  $45  in  money.  Upon  trial  by  a  jury  they  were 
found  guilty  as  charged  in  the  indictment.  After  overrul- 
ing motions  for  a  new  trial  and  in  arrest  of  judgment  the 
court  rendered  judgment  on  the  verdict  and  sentenced  the 
plaintiffs  in  error  to  an  indeterminate  term  in  the  peniten- 
tiary at  Joliet.  They  have  sued  out 'this  writ  of  error  to 
review  that  judgment. 

While  numerous  errors  are  assigned  but  three  are 
argued  in  the  briefs  and  two  of  them  it  is  conceded  were 
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not  preserved  for  review,  but  counsel  say  they  call  atten- 
tion to  them  for  the  purpose  of  showing  that  the  rights  of 
plaintiffs  in  error  were  not  properly  guarded  on  the  trial. 
Counsel  now  representing  them  were  not  their  coimsel  at 
the  trial. 

The  indictment  charges  plaintiffs  in  error  with  assault- 
ing and  robbing  Mrs.  Rosenstrump,  not  mentioning  her 
first  name,  and  the  name  "Mrs.  Rosenstrump"  is  indorsed 
on  the  back  of  the  indictment  as  one  of  the  witnesses. 
Counsel  concede  objections  on  those  grounds  should  have 
been  made  before  verdict,  and  it  is  therefore  unnecessary 
to  discuss  those  questions. 

Mrs.  Rosenstrump  was  alone  in  charge  of  her  son's 
store  in  Madison  about  four  o'clock  P.  M.  on  May  13, 
1 91 3.  She  testified  plaintiffs  in  error  came  into  the  store 
and  talked  about  purchasing  some  aprons  but  did  not  buy 
anything.  While  they  were  in  the  store  another  woman 
came  in  and  made  a  purchase.  Mrs.  Rosenstrump  testified 
she  took  some  money  out  of  a  pocket-book  in  which  the 
money  of  the  store  was  kept,  for  the  purpose  of  making 
change.  After  the  purchaser  had  left  the  store,  and  while 
the  plaintiffs  in  error,  who  were  strangers  to  Mrs.  Rosen- 
strump, were  alone  with  her  in  the  store,  she  testified  one 
of  them  struck  her  in  the  face  with  her  fist  and  the  other 
one  grabbed  the  pocket-book,  containing  $45  or  more  in 
money,  out  of  Mrs.  Rosenstrump's  hand.  She  testified  it 
was  Gussie  Annis  who  struck  her  and  Alma  Bartsch  who 
snatched  the  pocket-book  away  from  her.  The  blow  was 
of  sufficient  force  to  knock  Mrs.  Rosenstrump  over  and 
cause  blood  to  flow  from  her  nose.  Her  outcries  brought 
assistance,  among  other  persons  a  policeman,  to  whom  she 
described  the  women  she  said  had  assaulted  and  robbed 
her.  In  a  very  short;  time  plaintiffs  in  error  were  arrested 
in  the  saloon  kept  by  the  husband  of  Gussie  Annis.  The 
policeman  who  made  the  arrest  testified  he  had  met  plain- 
tiffs in  error  about  four  o'clock  on  the  street,  seventy  or 
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seventy-five  feet  from  Rosenstrump's  store.  When  he  ar- 
rested them  they  were  standing  in  front  of  the  bar  in  the 
saloon  but  were  not  drinking  at  the  time.  He  testified  that 
when  he  told  plaintiffs  in  error  they  were  under  arrest,  one 
of  them, — ^as  we  understand  it.  Alma  Bartsch, — said:  "I 
guess  you  want  us  on  account  of  the  money  I  found;  I 
found  $45  in  that  woman's  store,  and  I  will  go  with  you." 
He  further  inquired  what  had  become  of  the  pocket-book 
the  money  was  in,  and  the  same  plaintiff  in  error  said  she 
dropped  it  under  a  table  in  a  Mr.  Baker's  store.  He  went 
there  afterwards  and  found  the  pocket-book.  Mrs.  Rosen- 
strump  identified  plaintiffs  in  error,  when  they  were  taken 
to  the  store,  as  the  persons  who  assaulted  and  robbed  her. 
Plaintiff  in  error  Alma  Bartsch  stated  to  other  persons, 
when  taken  to  the  police  station,  that  she  found  the  pocket- 
book  containing  the  money  in  the  Rosenstrump  store. 
Alma  Bartsch  testified  in  her  own  behalf  that  she  found 
the  pocket-book  containing  the  money  in  the  Rosenstrump 
store  as  she  was  leaving  the  store;  that  she  picked  it  up, 
carried  it  away  with  her,  took  the  money  out  of  it,  and 
without  thinking  anything  about  it  dropped  the  pocket- 
book  where  it  was  found  by  the  policeman.  She  further 
testified  she  told  plaintiff  in  error  Gussie  Annis  about  find- 
ing the  money  and  Mrs.  Annis  said  they  would  have  to 
find  out  to  whom  it  belonged,  but  before  they  had  time  to 
make  inquiry  about  it  they  were  arrested.  She  said  they 
had  been  at  the  saloon  of  Mrs.  Annis'  husband  only  five  or 
ten  minutes  when  the  policeman  came  and  arrested  them, 
and  that  she  then  told  the  policeman  about  the  money  and 
where  he  would  find  the  pocket-book.  She  denied  Mrs.  An- 
nis struck  Mrs.  Rosenstrump  and  denied  taking  the  pocket- 
book  from  her.    Mrs.  Annis  did  not  testify. 

The  record  recites  that  the  assistant  State's  attorney,  in 
the  course  of  his  argument  to  the  jury,  commented  upon 
the  fact  that  plaintiff  in  error  Gussie  Annis  did  not  take 
the  witness  stand  and  testify,  and  said,  in  substance :    "For 
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some  reason  not  known  to  me  and  not  known  to  you,  gen- 
tlemen, she  did  not  testify  and  tell  you  anything  about  the 
case  or  say  one  word  in  her  behalf."  The  record  further 
recites  that  the  attorney  then  representing  plaintiffs  in  er- 
ror sat  at  the  trial  table  "and  made  no  objection  to  the 
argument  until  after  said  assistant  State's  attorney  had 
finished  the  above  statement,  whereupon  he  objected  to  the 
line  of  argument,  which  objection  was  sustained  by  the 
court,"  and  the  jury  were  instructed  to  disregard  all  state- 
ments by  the  assistant  State's  attorney  concerning  the  fail- 
ure of  plaintiff  in  error  Gussie  Annis  to  testify.  Counsel 
for  defendant  in  error  say  the  record  fails  to  show  that 
any  objection  was  made  by  counsel  for  plaintiffs  in  error 
in  apt  time  and  that  the  objection  was  therefore  waived. 
We  do  not  see  how  this  can  be  correct,  for  the  record 
states  that  when  the  assistant  State's  attorney  had  finished 
the  statement  about  plaintiff  in  error  Gussie  Annis  having 
failed  to  testify,  her  counsel  objected.  The  statement,  as 
shown  by  the  record,  was  in  one  sentehce,  and  the  objec- 
tion appears  to  have  been  made  immediately  upon  the  ut- 
terance of  the  sentence.  It  certainly  does  not  appear  that 
there  was  any  such  delay  in  making  the  objection  as  to 
amount  to  a  waiver.  It  is  also  asserted  that  the  record 
does  not  give  a  verbatim  report  of  the  remarks  of  the  as- 
sistant State's  attorney  but  only  their  substance,  and  it  is 
further  asserted  that  it  is  not  properly  a  part  of  the  record 
anyway.  It  is  certified  as  a  part  of  the  record,  under  the 
seal  of  the  trial  judge,  and  recites  that  the  assistant  State's 
attorney  commented  upon  the  failure  of  plaintiff  in  error 
Gussie  Annis  to  testify  on  the  trial,  and  gives,  in  substance, 
what  he  said.  This  is  sufficient.  Paragraph  426  of  the 
Criminal  Code  provides  a  defendant  in  a  criminal  case  shall 
only  be  deemed  a  competent  witness  at  his  own  request, 
"and  his  neglect  to  testify  shall  not  create  any  presumption 
against  him,  nor  shall  the  court  permit  any  reference  or 
comment  to  be  made  to  or  upon  such  neglect."     The  re- 
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marks  of  the  assistant  State's  attorney  were  in  palpable 
violation  of  the  express  provision  of  the  statute,  and  we 
do  not  recall  any  case  where  remarks  of  the  character  here 
made  were  not  held  to  be  reversible  error  notwithstanding 
the  action  of  the  court  in  sustaining  objections  to  the  re- 
marks. Angela  v.  People,  g6  111.  209;  Austin  v.  People, 
102  id.  261 ;  Baker  v.  People,  105  id.  452;  Quinn  v.  Peo- 
ple, 123  id.  333. 

For  the  above  error  the  judgment  must  be  reversed  as 
to  plaintiff  in  error  Gussie  Annis  and  the  cause  remanded 
for  a  new  trial  of  said  plaintiff  in  error.    The  judgment  as 
to  Alma  Bartsch  is  affirmed. 
Affirmed  as  to  Alma  Bartsch,  reversed  as  to  Gussie  Annis. 


The  People  ex  rel.  William  Klauser,  County  Collector, 
Appellee,  vs.  The  Toledo,  St.  Louis  and  Western 
Railroad  Company,  Appellant. 

Opinion  filed  December  ly,  1913. 

This  case  is  controlled  by  the  decision  in  People  v.  Cleveland, 
Cincinnati,  Chicago  and  St,  Louis  Railway  Co.  {ante,  p.  70.) 

Appeal  from  the  County  Court  of  Shelby  county;  the 
Hon.  J.  K.  P.  Grider,  Judge,  presiding. 

C.  E.  Pope,  and  W.  C.  Headen,  (Charles  A.  Schmet- 
TAU,  of  counsel,)  for  appellant. 

W.  E.  Lowe,  State's  Attorney,  (J.  C.  Willard,  and 
William  H.  Craig,  of  counsel,)  for  appellee. 

Per  Curiam*:    The  appellant,  the  Toledo,  St.  Louis  and 

Western  Railroad  Company,  objected  to  the  application  of 

the  county  collector  of  Shelby  county,  made  at  the  June, 

I9I3>  t^rm  of  the  county  court,  for  judgment  against  its 
261  -  11 
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property  for  delinquent  taxes  for  the  year  1912.  The 
questions  raised  are  precisely  the  same  as  those  raised  in 
People  V.  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Co.  {ante,  p.  70,)  with  the  exception  that  in  this  case 
two  items  in  the  taxes  levied  for  county  purposes  are  ob- 
jected to  which  were  not  questioned  in  that  case.  These 
items  are,  "For  pauper  practice,  $5000,"  and  "For  char- 
itable institutions,  $1000."  At  the  meeting  of  the  board 
of  supervisors  on  June  9,  1913,  the  following  items  were 
substituted  for  those  just  set  out :  "For  payment  of  medi- 
cal and  surgical  services  rendered  to  paupers,  $5000,"  and 
"For  support  of  paupers  in  State  institutions,  $1000." 

For  the  reasons  given  in  the  case  cited  above,  the  judg- 
ment of  the  county  court  is  reversed  and  the  cause  is  re- 
manded, with  directions  to  sustain  the  objections  and  deny 
the  application  for  judgment. 

Reversed  and  remanded  with  directions. 


The  People  ex  reL  Edwin  G.  Stifle,  County  Collector,  Ap- 
pellee, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellant. 

Opinion  Hied  December  17,  1913. 

1.  Taxes — a  tax  to  pay  any  judgment  against  a  county  is  not 
subject  to  reduction.  Under  the  final  proviso  to  section  2  of  the 
amended  Revenue  law,  (Laws  of  1909,  p.  323,)  which  states  that 
no  reduction  of  any  tax  levy  made  under  such  section  shall  dimin- 
ish any  amount  levied  pursuant  to  the  mandate  or  judgment  of  any 
court  of  record,  a  tax  to  pay  a  judgment  rendered  by  a  court  of 
record  against  a  county  is  not  subject  to  reduction,  whether  the 
judgment  is  for  payment  of  bonded  indebtedness  or  for  any  other 
character  of  indebtedness  or  liability. 

2.  Same — it  is  not  necessary  that  there  be  both  a  judgment 
and  a  mandate.  If  there  is  a  command  by  a  court  of  record  to 
the  taxing  authorities  to  perform  the  ministerial  duty  of  levying 
a  tax,  or  if  there  is  a  judgment  of  a  court  of  record  from  which 
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the  duty  to  levy  a  tax  for  the  payment  of  the  judgment  follows 
without  any  mandate,  a  tax  levied  by  virtue  of  the  mandate  or 
judgment  cannot  be  diminished  by  the  scaling  process  provided  for 
in  section  2  of  the  amended  Revenue  law. 

Appeal  from  the  County  Court  of  Crawford  county; 
the  Hon.  John  C.  Maxwell,  Judge,  presiding. 

P.  J.  KoLB,  and  Callahan,  Jones  &  Lowe,  (Bert- 
rand  Walker,  of  counsel,)  for  appellant. 

Joseph  B.  Crowley,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  court  of  Crawford  county  overruled  objec- 
tions of  the  appellant  to  the  county  tax,  the  town  tax  of  the 
town  of  Robinson  and  the  library  tax  of  the  township  of 
Robinson,  and  rendered  judgment  against  the  appellant's 
property  for  the  same,  with  an  order  of  sale.  It  is  admit- 
ted that  the  judgment  is  right  as  far  as  the  town  tax  and 
the  library  tax  are  concerned,  the  objections  to  these  taxes 
having  been  based  on  a  misconception  of  the  rate  levied 
and  extended. 

The  objection  to  the  county  tax  was,  that  it  was  not  re- 
duced by  the  county  clerk  in  accordance  with  the  require- 
ments of  an  act  entitled  "An  act  concerning  the  levy  and 
extension  of  ^axes,"  in  force  July  i,  1901,  as  amended  in 
1907  and  1909.  (Laws  of  1909,  p.  323.)  The  levy  was 
for  sixty-six  cents  on  each  $100  of  the  assessed  valuation 
of  taxable  property,  and  included,  twenty-one  cents  on  each 
$100  of  such  valuation  for  the  payment  of  six  judgments 
recovered  against  the  county,  amounting,  in  the  aggregate, 
to  $17,678.50.  One  judgment  was  for  compensation  for 
real  estate  condemned  and  the  others  were  for  material 
furnished  and  labor  performed  in  the  erection  of  a  county 
jail.    Neither  of  the  judgments  was  rendered  for  a  bonded 
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indebtedness  of  the  county,  and  the  question  presented  to 
the  county  court  was  whether  the  tax  levied  to  pay  the 
judgments  was  subject  to  reduction.  Section  2  provides 
that  if  the  aggregate  of  all  the  taxes  certified  to  be  ex- 
tended shall  exceed  three  per  cent  of  the  assessed  valuation, 
exclusive  of  certain  taxes,  among  which  are  taxes  levied 
pursuant  to  the  mandate  or  judgment  of  any  court  of  rec- 
ord on  bonded  indebtedness,  the  county  clerk  shall  reduce 
the  levies  to  bring  them  within  that  limit.  It  further  re- 
quires the  county  clerk,  in  reducing  the  rate  per  cent,  to  ex- 
clude taxes  levied  pursuant  to  the  mandate  or  judgment  of 
any  court  of  record  on  any  bonded  indebtedness.  The  taxes 
so  excluded  in  determining  the  aggregate  of  all  the  taxes 
certified  and  in  making  the  reduction  are  specified  as  taxes 
levied  under  the  mandate  or  judgment  of  any  court  of  rec- 
ord on  any  bonded  indebtedness,  but  there  is  a  final  proviso 
that  no  reduction  of  any  tax  levy  shall  diminish  any  amount 
levied  pursuant  to  the  mandate  or  judgment  of  any  court 
of  record.  The  legislative  will  as  expressed  in  that  proviso 
is  clear,  and  neither  mandate  nor  judgment  is  limited  to  the 
payment  of  bonded  indebtedness.  If  there  is  a  command  of 
a  court  of  record  to  the  taxing  authorities  to  perform  the 
ministerial  duty  of  levying  a  tax,  or  if  there  is  a  judgment 
of  a  court  of  record  from  which  the  duty  to  levy  a  tax  for 
the  payment  of  the  judgment  follows  without  any  mandate, 
a  tax  levied  by  virtue  of  the  mandate  or  judgment  cannot 
be  diminished  by  any  scaling  process.  It  is  not  necessary 
that  there  be  both  a  judgment  and  a  mandate  for  its  pay- 
ment, and  the  nature  of  the  indebtedness  or  liability  is  im- 
material. 

The  judgment  is  affirmed.  t  j         ^    jr       j 

^     ^  Judgment  amrmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Walter  Scott,  Plaintiflf  in  Error, 

Opinion  filed  December  i;r,  ipis- 

1.  Criminai,  i^w — when  judgment  of  conviction  should  not  be 
reversed  on  the  evidence.  A  judgment  of  conviction  based  upon 
the  verdict  of  a  jury  should  not  be  reversed  as  not  warranted  by 
the  evidence,  even  though  there  is  testimony  tending  to  support 
the  defense  of  an  alibi,  unless  it  is  clear  that  the  verdict  is  so 
clearly  contrary  to  the  weight  of  the  evidence  as  to  show  that  it 
is  the  result  of  passion  or  prejudice. 

2.  Same — it  is  proper  to  prove  circumstances  of  the  arrest.  In 
a  prosecution  for  robbery  it  is  not  error  to  permit  a  police  officer 
to  testify  to  the  circumstances  under  which  the  accused  was  ar- 
rested, including  a  statement  of  where  he  was  found  and  the  names 
of  the  persons  then  with  him,  even  though  one  of  such  persons  is 
such  a  notorious  criminal  that  the  jurors  may  have  heard  of  him 
and  be  cognizant  of  his  bad  reputation. 

3.  Same — State  may  prove  by  schoolboys  that  school  was  not 
in  session  on  a  certain  date.  Where  a  young  brother  of  the  ac- 
cused testifies  that  he  attended  a  picture  show  with  the  accused 
on  the  night  of  the  crime  and  fixes  the  date  by  the  circumstance 
that  he  had  attended  school  on  that  day,  it  is  not  improper  for  the 
prosecution  to  prove  by  schoolboys  who  attended  the  same  school 
the  witness  attended  that  the  school  was  not  in  session  that  day. 

4.  Same — when  an  officer  may  testify  though  he  remained  in 
court  room  when  other  witnesses  were  excluded.  It  is  not  error 
to  permit  an  officer  to  testify  in  a  criminal  case  though  his  name 
was  not  indorsed  on  the  indictment  and  though  he  remained  in 
the  court  room  notwithstanding  a  rule  had  been  entered  excluding 
the  witnesses,  where  he  was  the  officer  in  charge  of  the  court  and 
where  the  court  offered  to  allow  counsel  for  the  accused  to  inter- 
view the  witness  before  he  testified. 

5.  Same — mere  fact  that  State's  attorney  malies  a  statement 
outside  the  record  is  not  necessarily  reversible  error.  The  mere 
fact  that  the  State's  attorney,  in  describing  the  physical  surround- 
ings where  the  robbery  took  place,  makes  a  statement  which  is 
outside  of  the  record  is  not  necessarily  ground  for  reversal,  there 
being  nothing  in  the  statement  tending  to  prejudice  the  accused. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 
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Cruice  &  LangillE,  (Daniei.  L.  Cruice,  of  counsel,) 
for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  Eugene  P.  Morris,  (John  T.  Fleming,  of 
counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Plaintiff  in  error, -Walter  Scott,  alias  Frank  McErlane, 
was  jointly  indicted  with  James  Perry  and  Robert  Webb 
for  robbery.  Scott  was  tried  alone  by  a  jury  in  the  crimi- 
nal court  of  Cook  county.  He  was  found  guilty  as  charged, 
and  in  addition  to  the  general  verdict  of  guilty  the  jury 
fotmd  that  at  the  time  of  the  commission  of  said  robbery 
defendant  was  armed  with  a  revolver,  with  intent,  if  re- 
sisted, to  then  and  there  kill  or  maim  the  person  so  robbed. 
The  age  of  the  defendant  was  found  to  be  between  ten  and 
twenty-one  years,  and  that  he  was  about  the  age  of  twenty 
years  at  the  time  the  offense  was  committed.  Motions  for 
a  new  trial  and  in  arrest  of  judgment  were  successively 
made  and  overruled  and  judgment  was  rendered  on  the 
verdict.  The  defendant  below  has  sued  out  of  this  court 
a  writ  of  error  for  the  purpose  of  obtaining  a  review  of 
the  record  of  his  conviction. 

Plaintiff  in  error  contends  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict.  The  testimony  is,  in  substance, 
as  follows: 

William  E.  McDonough  testified  that  about  7 .30  in  the 
evening  of  December  26,  1912,  he  was  in  the  vicinity  of 
Fifty-second  street  and  Indiana  avenue,  going  north  on  the 
west  side  of  the  street;  that  while  he  was  walking  north 
on  Indiana  avenue  he  was  approached  by  three  men,  one 
of  whom  was  James  Perry,  who  drew  a  revolver  and  or- 
dered him  to  hold  up  his  hands,  which  he  did;  that  he 
started  to  run  away  from  the  men,  when  the  other  two 
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drew  revolvers  and  ordered  him  to  halt,  which  command 
he  obeyed ;  that  the  men  ordered  him  in  between  two  flat- 
buildings  and  there  took  from  him  four  five  dollar  bills  and 
some  small  change,  a  watch  and  chain  worth  about  $25  and 
an  overcoat  which  was  valued  at  about  $30;  that  McDon- 
ough  then  was  permitted  to  return  to  the  street,  and  from 
there  went  to  his  home,  called  up  the  police  station  and  re- 
ported the  robbery,  giving  to  the  police  a  description  of  the 
property  taken.  He  testified  that  while  the  men  had  him 
between  the  buildings  they  were  talking  to  him  and  calling 
him  vile  names.  He  says  there  was  an  electric  light  which 
shone  in  between  the  two  flat-buildings,  which  enabled  him 
to  see  distinctly  the  parties  who  robbed  him,  and  he  posi-  . 
tively  identified  plaintiff  in  error  as  one  of  the  three  who 
committed  the  offense.  This  witness  also  testified  to  other 
occurrences,  which  will  be  referred  to  hereinafter. 

John  T.  Malloy,  a  police  officer,  testified  that  on  Janu- 
ary 14,  1913,  he  went  to  a  flat-building  at  4307  Wabash 
avenue  and  went  up  to  a  room,  where  he  found  plaintiff  in 
error,  James  Perry  and  Robert  Webb.  The  officer  placed 
them  under  arrest  and  took  them  to  the  station.  He  testi- 
fies that  before  leaving  for  the  station  the  room  where  the 
men  were  arrested  was  searched  and  four  or  five  overcoats 
were  found,  a  box  of  automobile  plugs,  wrenches  for  gas 
tanks  for  automobiles  and  a  lot  of  cartridges.  The  over- 
coats were  taken  to  the  station  and  placed  in  a  room 
up-stairs,  and  various  persons  who  had  reported  losses  by 
theft  were  brought  to  the  station.  Among  others  who  came 
upon  notice  from  the  police  was  McDonough,  who  came  to 
the  station  in  the  evening  after  the  arrest  had  been  made  in 
the  morning.  The  officer  testifies  that  McDonough  found 
an  overcoat  in  the  lot  that  came  from  the  room  in  the  flat, 
which  he  identified  as  the  one  that  had  been  taken  from 
him  on  the  26th  of  December,  and  that  upon  being  brought 
into  the  presence  of  the  three  men  he  identified  plaintiff  in 


168  The  People  v.  Scott.    ^  [261  IlL 

error  and  Perry  as  two  of  the  three  that  had  robbed  him. 
McDonough  also  testified  to  his  identification  of  the  over- 
coat and  of  plaintiff  in  error  sind  Perry,  and  testified  fur- 
ther that  plaintiff  in  error,  who  was  then  present  in  court, 
was  one  of  the  three  men  who  committed  the  robbery. 

John  L.  Hogan,  another  police  officer,  testified  that  he 
was  at  the  station  four  or  five  days  after  plaintiff  in  error 
had  been  arrested,  and  that  McDonough  and  plaintiff  in 
error  had  a  conversation,  in  his  presence,  in  Capt.  Lavin's 
ofike.  He  testified  that  plaintiff  in  error  and  McDonough 
talked  over  the  hold-up  in  a  friendly  way  and  that  plaintiff 
in  error  tried  to  prevail  on  McDonough  that  he  was  mis- 
taken, and  said  to  the  prosecuting  witness,  "Are  you  quite 
sure,  now,  that  I  am  the  fellow?"  to  which  McDonough 
replied :  "Yes,  I  am  quite  sure ;  you  stood  alongside  of  me 
here — right  up  close  to  me ;  you  were  the  fellow  that  didn't 
do  any  of  the  talking,  but  I  couldn't  forget  your  face." 
Haintiff  in  error  replied :  "Well,  if  you  say  I  am  the  fel- 
low I  must  be  the  fellow;  there  is  nothing  for  me  to  do 
if  you  identify  me." 

The  foregoing  is  substantially  all  of  the  evidence  given 
on  behalf  of  the  People.  The  defense  interposed  was  an 
alibi,  which  was  testified  to  by  Margaret  McErlane,  mother 
of  plaintiff  in  error;  Vincent  McErlane,  his  thirteen-year- 
old  brother;  Margaret  Mary  McErlane,  a  sister;  and  the 
plaintiff  in  error  himself.  These  witnesses  all  testify  that 
they  reside  at  714  South  Claremont  avenue,  near  Western 
avenue,  on  the  west  side  of  Chicago ;  that  the  mother  keeps 
house,  Margaret  Mary  works  in  the  telephone  office  and 
Vincent  is  a  schoolboy.  Plaintiff  in  error  testified  that  he 
had  been  staying  with  a  friend  at  Forty-seventh  and  Indiana 
avenue  for  a  short  time  prior  to  his  arrest,  but  he  declined 
to  give  the  name  of  the  person  on  the  ground  that  he  did 
not  want  to  bring  him  into  the  case.  When  asked  in  ref- 
erence to  his  occupation  he  said  that  he  had  worked  for  his 
father  and  at  the  Chicago  Athletic  Club,  and  for  an  uncle 
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in  Michigan  for  two  summers,  and  worked  for  a  dyeing 
and  cleaning  house  at  Twenty-fifth  street  and  Cottage  Grove 
avenue.  Vincent  McErlane  testified  that  he  went  to  a  pic- 
ture show  with  plaintiff  in  error  on  the  evening  of  Decem- 
ber 26,  and  that  he  remembered  the  day  and  that  he  had 
been  to  school  that  day.  In  rebuttal  it  was  shown  that  his 
school  was  not  being  taught  that  week  but  was  enjoying  its 
holiday  vacation. 

McEtonough  testified  that  his  recollection  was  that  the 
evening  of  the  robbery  was  a  clear,  cold  night.  John  H. 
Armington,  local  forecaster  of  the  United  States  weather 
bureau,  testified  that  his  records  showed  that  on  the  even- 
ing of  December  26,  19 12,  the  sky  was  cloudy. 

It  will  readily  be  seen  from  the  foregoing  recital  of  the 
testimony  that  the  issue  involved  depends  entirely  upon  the 
credibility  of  the  witnesses.  McDonough  is  very  positive 
in  his  identification  of  plaintiff  in  error  as  he  is  also  of  the 
overcoat  which  was  found  in  the  room  where  he  was  ar- 
rested, and  his  credibility  is  not  in  any  way  impeached  ex- 
cept by  the  unimportant  fact  as  to  whether  it  was  clear  or 
cloudy.  He  does  not  testify  that  he  identified  the  parties 
by  the  moonlight  or  starlight.  He  testified  that  an  electric 
light  shone  in  between  the  flat-buildings,  which  enabled 
him  to  get  a  good  view  of  his  assailants.  If  he  saw  the 
parties  by  the  aid  of  an  electric  street  light  it  was  not  ma- 
terial whether  the  sky  was  clear  or  cloudy.  In  our  opin- 
ion the  credibility  of  McDoncxigh  was  not  seriously  im- 
paired by  the  testimony  of  Armington  that  the  sky  was 
cloudy  on  the  night  of  the  robbery.  The  proof  of  the 
alibi,  as  sworn  to  only  by  the  plaintiff  in  error,  his  mother, 
brother  and  sister  is  not  free  from  grounds  of  criticism. 
There  is  no  fact  or  current  event  testified  to  by  the  wit- 
nesses  for  plaintiff  in  error  which  satisfactorily  shows  that 
the  occurrences  testified  to  by  them  may  not  have  happened 
on  any  other  evening  as  well  as  on  the  evening  of  the  26th. 
The  sister,  when  asked  how  she  remembered  that  it  was  on 
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the  evening  of  the  26th  her  brothers  went  to  the  picture 
show,  said  that  she  remembered  it  because  it  was  during 
the  holidays,  and  the  brother  associated  the  circumstance 
with  his  having  been  at  school  that  day.  The  mother  tes- 
tified that  she  remembered  her  son  was  home  on  the  even- 
ing of  the  26th  of  December,  and  that  he  and  Vincent  went 
to  a  picture  show  and  returned  about  nine  o'clock.  There 
are  no  details  given,  either  by  the  plaintiff  in  error  or  his 
brother,  in  reference  to  the  trip  to  the  picture  show,  and 
no  person  who  saw  them  either  at  the  picture  show  or  on 
the  way  going  or  returning  is  called  to  corroborate  them. 
It  is  not  the  duty  of  this  court  to  reverse  on  the  facts  a 
criminal  case  which  has  been  determined  by  a  jury,  unless 
we  can  see  that  the  verdict  is  so  clearly  contrary  to  the 
testimony  as  to  satisfy  us  that  it  is  the  result  of  prejudice 
or  passion.  We  find  in  this  record  no  such  indication,  and 
plaintiff  in  error's  contention  that  the  verdict  is  not  sup- 
ported by  the  evidence  csmnot  be  sustained. 

On  the  cross-examination  of  plaintiff  in  error  the  court 
permitted  the  attorney  for  the  State  to  ask  him  a  number 
of  questions  in  relation  to  his  operating  or  riding  in  auto- 
mobiles. The  line  of  inquiry  seems  to  have  been  suggested 
either  by  the  statement  of  plaintiff  in  error  that  when  he 
worked  for  the  dyeing  and  cleaning  works  he  drove  a 
wagon,  which  led  to  the  inquiry  whether  it  was  a  motor 
truck  or  a  horse-drawn  vehicle,  or  the  questions  may  have 
been  suggested  to  the  mind  of  the  attorney  by  the  circum- 
stance that  a  large  number  of  automobile  plugs  and  gas- 
tank  keys  were  found  in  the  room  where  the  plaintiff  in 
error  was  arrested.  Plaintiff  in  error's  counsel  objected  to 
the  cross-examination  of  plaintiff  in  error  in  regard  to  his 
knowledge  of  and  connection  with  the  operation  of  auto- 
mobiles. The  objections  were  overruled  and  exceptions 
preserved,  and  error  is  assigned  upon  the  action  of  the 
court  in  overruling  these  objections.  Haintiff  in  error's 
counsel  say  in  their  brief  that  Webb,  who  was  arrested  at 
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the  same  time  and  jointly  indicted  with  plaintiff  in  error, 
was  a  notorious  automobile  bandit,  and  that  the  questions 
put  to  plaintiff  in  error  tended  to  arouse  a  suspicion  that 
plaintiff  in  error  had  been  associated  with  Webb  in  his  au- 
tomobile hold-ups.  This  argument  is  based  on  a  matter 
entirely  outside  of  the  record.  There  was  no  proof  intro- 
duced by  either  party  tending  to  show  that  Webb  was  a 
notorious  automobile  bandit,  and  all  the  information  we 
have  on  that  subject  is  furnished  by  the  gratuitous  state- 
ments of  counsel  for  plaintiff  in  error.  Even  if  it  be  as- 
sumed that  Webb  had  such  reputation  and  that  it  was  so 
notorious  that  the  jurors  would  be  presumed  to  know 
something  of  it,  still  the  line  of- questioning  objected  to, 
when  considered  in  connection  with  the  negative  answers 
given  by  plaintiff  in  error,  would  seem  to  rebut  any  infer- 
ence that  he  had  ever  been  associated  in  any  way  with 
Webb  or  any  other  person  in  connection  with  the  operation 
of  an  automobile.  He  stated  that  he  had  ridden  in  an  au- 
tomobile once  in  his  life  and  that  he  knew  nothing  about 
running  one.  We  find  no  error  in  the  rulings  of  the  court 
in  regard  to  these  questions. 

In  line  with  this  same  objection  the  point  made  by 
plaintiff  in  error  that  the  court  erred  in  allowing  officer 
Malloy  to  testify  that  he  arrested  the  plaintiff  in  error  in 
company  with  Webb  cannot  be  sustained.  However  bad 
Webb's  reputation  may  have  been  and  however  damaging 
it  may  have  been  to  plaintiff  in  error  to  be  found  in  his 
company,  the  fact  that  he  was  so  found  and  arrested  was 
proper  to  go  to  the  jury  as  part  of  the  surrounding  cir- 
cumstances of  the  arrest.  If  Webb  was  as  bad  a  man  as 
plaintiff  in  error's  counsel  represent  him  to  be  and  his  repu- 
tation so  notorious  that  every  person  was  presumed  to 
know  it,  then  if  plaintiff  in  error  desired  to  avoid  the  in- 
ferences that  might  be  drawn  from  his  association  with 
Webb  he  could  have  done  so  by  keeping  aloof  from  him. 
There  was  no  error  in  permitting  the  prosecution  to  show 
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the  circumstances  under  which  plaintiff  in  error  was  ar- 
rested and  where  and  with  whom  he  was  found  at  the  time. 

Plaintiff  in  error  makes  the  somewhat  novel  point  that 
the  court  permitted  the  State,  in  rebuttal,  to  prove  by  Rob- 
ert Kenney,  a  schoolboy  twelve  years  of  age,  and  Leslie 
Smith,  another  child  thirteen  years  of  age,  that  there  was 
no  school  being  taught  on  the  26th  day  of  December,  191 2, 
in  the  district  where  Vincent  McErlane  and  the  two  wit- 
nesses attended.  The  objection  to  the  testimony  of  these 
boys  seems  to  be  that  there  might  have  been  better  evidence 
than  the  recollection  of  these  boys  of  the  fact  involved. 
These  witnesses  were  competent  and  they  were  about  the 
age  of  Vincent  McErlane,  and  we  see  no  reason  why  they 
were  not  competent  to  testify  that  their  school  was  in  va- 
cation at  that  time.  There  is  nothing  in  the  point  made 
in  regard  to  this  testimony. 

It  is  also  urged  that  the  court  erred  in  permitting  John 
L.  Hogan  to  testify,  his  name  not  being  indorsed  on  the 
indictment,  and  who  had  remained  in  the  court  room  not- 
withstanding a  rule  had  been  entered  excluding  the  wit- 
nesses. Hogan  was  the  officer  in  charge  of  the  court,  and 
this  fact  appears  without  dispute  from  the  record.  It  was 
not  necessary  to  exclude  the  officer  under  the  rule  exclud- 
ing the  witnesses,  and  permitting  him  to  testify  without  his 
name  being  indorsed  upon  the  indictment  and  under  the 
circumstances  was  no  abuse  of  the  discretion  with  which 
the  trial  court  is  clothed  in  matters  of  this  sort.  When 
Hogan  was  called,  and  before  he  testified,  the  court  offered 
to  permit  counsel  for  plaintiff  in  error  to  interview  him  be- 
fore he  testified.  The  offer  was  rejected,  and  the  objection 
to  his  testifying  was  thereupon  properly  overruled. 

Plaintiff  in  error  makes  some  other  complaints' of  the 
rulings  of  the  court  in  regard  to  the  admission  and  exclu- 
sion of  testimony,  all  of  which  have  had  our  consideration, 
with  the  result  that  we  do  not  deem  them  of  sufficient  im- 
portance to  justify  discussion. 
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Complaint  is  made  of  instruction  No.  2  given  on  be- 
half of  the  State.  That  instruction  defines  an  accessory  in 
the  language  of  the  statute.  The  instruction  is  strictly  ac- 
curate in  every  respect,  and  while,  under  the  evidence,  we 
see  no  special  occasion  for  invoking  the  doctrine  of  the 
instruction,  still  we  cannot  see  that  any  harm  could  have 
come  to  the  plaintiff  in  error  from  giving  it.  The  witness 
H'ogan  had  testified  that  in  the  conversation  between  the 
prosecuting  witness  and  plaintiff  in  error,  which  occurred 
four  or  five  days  after  the  arrest,  the  prosecuting  witness 
said  to  the  plaintiff  in  error :  "You  stood  alongside  of  me 
here — right  up  close  to  me;  you  were  the  fellow  that 
didn't  do  any  of  the  talking,  but  I  couldn't  forget  your 
face."  It  may  hiave  been  to  meet  possible  inferences  from 
this  testimony  that  the  court  thought  it  proper  to  give  the 
instruction  defining  an  accessory. 

In  his  argument  before  the  jury  the  attorney  for  the 
People  went  outside  of  the  record  to  state  something  about 
the  physical  conditions  existing  at  Fifty-second  street  and 
Indiana  avenue,  and  this  is  complained  of.  The  statement 
simply  related  to  the  connection,  or  want  of  connection, 
between  Fifty-second  street  and  Indiana  avenue, — a  mat- 
ter that  had  not  been  made  entirely  clear  by  the  testimony 
of  McDonough.  The  statements  were  improper  only  be- 
cause they  were  outside  of  the  record,  but  it  cannot  be  per- 
ceived how  plaintiff  in  error  was  in  any  way  prejudiced 
by  the  remark.  • 

We  find  no  reversible  error  in  this  record,  and  the 
judgment  of  the  criminal  court  of  Cook  county  is  affirmed. 

Judgment  aMrmed. 
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Frank  W.  Wilson,  Appellee,  vs.  Charles  W.  Wilson 

et  al.  Appellants. 

Opinion  filed  December  i/,  191$- 

1.  Wills — construction  'favored  by  the  courts  cannot  prevail 
against  a  contrary  intention  of  the  testator.  While  courts  favor 
such  a  construction  of  a  will  as  will  give  an  estate  of  inheritance 
to  the  first  taker,  yet  such  a  construction  cannot  prevail  against 
a  contrary  intention  expressed  by  the  testator. 

2.  Same — word  "legac^*  is  not  limited  to  its  technical  mean- 
ing of  a  bequest  of  personal  property.  In  construing  a  will  the 
court  will  construe  the  words  "legacy"  and  "devise"  according  to 
the  meaning  intended  by  the  testator  without  regard  to  their  tech- 
nical meaning,  and  may  construe  the  word  "legacy"  as  referring 
to  land  and  "devise"  as  referring  to  personal  property. 

3.  Same — when  word  "heirs"  will  be  held  to  mean  "children** 
Where  a  testator  dies  leaving  children  and  step-children,  the  word 
"heirs,"  used  in  a  provision  in  his  will  that  if  any  of  his  children 
shall  die  "leaving  no  heirs"  the  "legacy"  of  such  child  shall  go  to 
the  testator's  "living  heirs,"  will  in  both  instances  be  construed  as 
meaning  "children,"  particularly  where  the  testator,  in  previous 
clauses  giving  lands  to  his  children,  has  expressed  his  intention 
that  the  land  shall  remain  in  his  family. 

4.  Same — when  reference  to  death  of  devisee  means  death  at 
any  time.  Where  the  testator  provides  that  in  case  any  of  his 
children  to  whom  he  has  devised  land  shall  die  "leaving  no  heirs" 
the  "legacy"  of  such  child  shall  go  to  the  testator's  "living  heirs," 
the  reference  to  the  death  of  the  devisees  is  coupled  with  a  circum- 
stance which  may  or  may  not  take  place,  namely,  death  without 
leaving  issue,  (the  word  "heirs"  being  construed  as  "children,") 
and  hence  the  reference  to  such  death  means  death  at  any  time, 
either  before  or  after  the  deatb  of  the  testator. 

5.  Same — what  words  cannot  be  construed  as  conferring  any 
power  upon  the  devisee.  A  provision  in  a  will  expressing  the  tes- 
tator's desire,  in  case  any  of  his  children  shall  die  without  issue, 
that  "what  they  died  possessed  of"  shall  go  to  the  testator's  living 
heirs,  cannot  be  construed  as  conferring  any  power  upon  the  devi- 
sees to  convey  the  land  in  fee  simple  nor  any  power  whatever. 

6.  Same — when  devisee  takes  a  determinable  fee,  A  devise  of 
land  to  the  testator's  son,  to  have  and  to  hold  "to  the  said  Joseph 
F.  Wilson  and  his  heirs  forever,  to  remain  in  the  Wilson  family," 
would,  under  section  13  of  the  Conveyances  act,  be  a  devise  of  an 
unlimited  fee  if  there  were  no  further  provisions  in  the  will,  but 
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a  subsequent  provision  that  in  case  the  devisee  shall  die  without 
issue  his  share  shall  go  to  the  testator's  living  children  makes  the 
devise  one  of  a  determinable  fee,  and  upon  his  death,  without  is- 
sue, during  the  testator's  lifetime  his  share  goes  to  the  testator's 
living  children  and  not  to  the  heirs  of  the  devisee. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the 
Hon.  Albert  M.  Rose,  Judge,  presiding. 

George  I.  Danks,  and  Ulysses  S.  Schwartz,  (Chas. 
P.  Schwartz,  of  counsel,)  for  appellants. 

James  H.  Smith,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee  filed  his  bill  in  the  circuit  court  of  Clay  county 
for  the  partition  between  himself  and  certain  defendants 
named,  of  certain  lands  described.  He  claimed  title  to  an 
interest  in  the  land  through  the  will  of  his  father,  William 
Wilson,  who  died  testate  in  1893,  owning  certain  real  es- 
tate and  personal  property.  He  left  surviving  him  a  widow, 
who  was  his  second  wife.  He  also  left  surviving  him  six 
children  by  his  first  wife  and*  four  by  his  surviving  widow, 
who  also  had  two  children  by  a  former  marriage.  The 
will  consisted  of  ten  clauses.  Clause  i  provided  for  the  ap- 
pointment of  appraisers.  Clauses  2  and  3  are  specific  be- 
quests of  personal  property.  Clause  4  is  a  devise  of  all  the 
real  estate  of  testator  to  his  widow,  Ellen  Wilson,  to  have 
and  to  hold  so  long  as  she  remains  his  widow.  Clauses  5, 
6,  7  and  8  provide  for  the  disposition  of  testator's  real 
estate  after  his  widow's  death,  giving  the  same  to  four 
named  children,  and  are  in  substantially  the  same  words. 
Clause  6,  devising  land  to  Joseph  F.  Wilson,  now  deceased, 
and  for  the  partition  of  which  this  bill  was  filed,  is  as  fol- 
lows: "I  give  and  devise  to  my  son,  Joseph  F.  Wilson, 
[description  of  land,]  to  have  and  to  hold  the  above  de- 
scribed premises,  together  with  all  hereditaments  and  ap- 
purtenances hereunto  belonging  or  in  anywise  appertaining. 


176  Wilson  v.  Wilson.  [2tt  IlL 

to  the  said  Joseph  F.  Wilson  and  his  heirs  forever,  to  re- 
main in  the  Wilson  family."  As  before  stated,  clauses  5, 
7  and  8,  devising  land  to  Charles,  Emma  and  Henrietta, 
are  the  same  as  clause  6  above  set  out.  Joseph  F.  Wil- 
son died  during  his  minority,  in  1897,  leaving  no  issue. 
The  widow  of  the  testator  died  in  191 2,  leaving  a  will,  by 
which  she  devised  her  interest  in  the  lands  devised  to  Jo- 
seph F.  Wilson  by  his  father,  to  her  son  Charles  W.  Wil- 
son, one  of  the  appellants.  The  ninth  clause  of  William 
Wilson's  will  was  as  as  follows :  "In  case  of  the  death  of 
any  of  my  children  leaving  no  heirs  to  inherit  their  legacy, 
I  desire  that  what  they  die  possessed  of  be  equally  divided 
between  my  living  heirs."  Complainant's  claim  was,  and 
is,  that  Joseph  F.  Wilson  took  under  the  will  a  base  fee 
determinable  upon  his  death  without  issue,  and  this  event 
having  happened,  under  the  ninth  clause  of  the  will  the 
land  went  to  the  surviving  children  of  the  testator.  The 
answer  denied  the  title  and  interests  of  the  parties  were 
correctly  set  out  in  the  bill,  and  averred  that  William  Wil- 
son devised  to  Joseph  Wilson  the  land  in  fee  simple,  sub- 
ject only  to  a  life  estate  in  the  widow,  and  that  upon  the 
death  of  the  said  Joseph  Wilson  the  land  descended  to  his 
mother,  brothers  and  sisters  of  the  whole  and  half  blood. 
Some  of  the  answering  defendants  also  filed  a  cross-bill, 
praying  foY-  the  construction  of  the  will  in  accordance  with 
the  legal  effect  and  meaning  given  to  it  in  their  answer. 
The  chancellor  sustained  a  demurrer  to  the  cross-bill  and 
dismissed  it,  and  after  a  hearing  entered  a  decree  for  par- 
tition as  prayed  in  the  original  bill.  The  defendants  have 
brought  the  record  here  for  review  by  appeal. 

In  the  view  we  take  of  the  case  appellants  were  not 
prejudiced  by  the  dismissal  of  their  cross-bill,  as  the  de- 
cision of  the  case  necessarily  involved  a  construction  of  the 
will  by  the  chancellor. 

The  question  for  determination  is  whether  Joseph  F. 
Wilson  took  a  fee  simple  in  the  land*,  which  upon  his  death 
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went  to  his  heirs.  This  is  the  construction  appellants  con- 
tend should  be  given  the  will.  They  insist  that  construc- 
tion is  the  only  one  authorized  by  the  language  of  the  will 
and  section  13  of  our  statute  on  conveyances,  which  reads: 
"Every  estate  in  lands  which  shall  be  granted,  conveyed 
or  devised,  although  other  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be 
deemed  a  fee  simple  estate  of  inheritance,  if  a  less  estate 
be  not  limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  construction  or  oper- 
ation of  law." 

There  is  no  question  that  the  testator  might  have  so 
limited  the  devise  to  his  son  Joseph  that  at  his  death  with- 
out issue  it  would  have  gone  to  the  surviving  children  of 
the  testator,  but  appellants  contend  he  did  not  do  so,  and 
that  the  language  of  the  will  does  not  authorize  attributing 
any  such  intention  to  the  testator.  The  testator  expressed 
his  intention  in  the  sixth  clause  that  the  land  should  "re- 
main in  the  Wilson  family."  If  there  were  no  other  lan- 
guage in  the  will  to  further  evidence  the  testator's  inten- 
tion, then  section  13  of  our  Conveyances  act  would  apply 
and  the  devisee  would  take  an  unlimited  fee.  By  clause  9 
the  testator  expressed  his  will  that  if  any  of  his  children 
died  "leaving  no  heirs,"  the  "legacy"  of  such  child  should 
go  to  the  testator's  "living  heirs."  The  word  "heirs"  is 
used  twice  in  the  ninth  clause,  once  referring  to  the  devisee 
and  once  to  the  testator.  We  are  of  opinion  "heirs,"  as 
here  used,  means  "children"  in  both  instances.  The  testa- 
tor in  the  sixth  clause  indicated  his  intention  that  the  land 
should  remain  in  the  Wilson  family.  He  knew  that  his  two 
step-children,  being  brother  and  sister  of  the  half  blood 
to  the  devisee,^  might  be  the  devisee's  heirs  and  in  that 
event  the  land  would  pass  out  of  the  Wilson  family,  so 
he  must,  we  think,  have  meant  that  if  the  devisee  died 
without  leaving  children  to  take  the  land  it  should  go  to 

the  testator's  living  heirs,  meaning  also  his  children.    The 
261  -  12 
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death  of  the  devisee  referred  to  in  the  ninth  clause  was 
coupled  with  other  circumstances  which  might  or  might  not 
take  place,  namely,  death  without  jssue,  so  that  the  testator 
meant  death  at  any  time,  and  not  the  death  of  the  devisee 
before  his  death.    Fifer  v.  Allen,  228  111.  507. 

Appellants  contend  that  the  ninth  clause  cannot  be  sus- 
tained as  an  executory  devise  because  it  gives  the  devisee 
power,  in  his  lifetime,  to  convey  the  land  in  fee  simple.  In 
Williams  v.  Elliott,  246  111.  548,  it  was  held  that  where 
an  absolute  power  to  dispose  of  the  fee  is  given  the  first 
taker,  a  devise  over  is  void  either  as  a  remainder  or  execu- 
tory devise.  This  contention  of  appellants  is  based  upon 
the  words  of  said  clause  9  that  in  case  of  the  death  of 
any  of  the  testator's  children  he  desired  "what  they  die 
possessed  of"  should  go  to  his  living  heirs.  There  is  no 
other  language  in  the  will  to  sustain  appellants'  argument. 
We  do  not  think  "what  they  die  possessed  of"  can  be  con- 
strued to  confer  any  power  whatever  upon  the  devisee.  Orr 
v.  Yates,  209  111.  222. 

It  is  further  insisted  that  by  the  use  of  the  word  "leg- 
acy" in  the  ninth  clause  the  testator  only  intended  that 
clause  to  apply  to  gifts  of  personal  estate.  Technically,  a 
"legacy"  means  a  gift  of  personal  property  by  will,  but  it 
is  well  known  that  in  common  practice  it  is  frequently  used 
in  referring  to  a  gift  of  real  estate  and  the  word  "devise" 
is  often  used  in  referring  to  a  gift  of  personal  property. 
In  construing  wills  courts  will  give  to  either  term  the  mean- 
ing intended  by  the  testator,  without  regard  to  its  strict 
technical  meaning.  (18  Am.  &  Eng.  Ency.  of  Law,  709.) 
We  can  see  no  reason  for  construing  said  ninth  clause  to 
have  been  intended  by  the  testator  to  apply  only  to  gifts 
of  personalty.  That  he  did  not,  seems  obvious  from  an 
examination  of  the  whole  will. 

Applying  the  oft  repeated  rule  that  in  construing  wills 
the  intention  of  the  testator  as  indicated  by  the  language 
of  the  will  must  be  given  effect  if  not  pontrary  to  some 
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rule  of  law  or  to  public  policy,  we  must  hold  that  the  will 
gave  Joseph  F.  Wilson  a  determinable  fee,  with  an  execu- 
tory devise  over  in  case  the  contingency  upon  which  the 
fee  should  become  absolute  never  happened,  and  that  upon 
his  death  without  issue  the  land  devised  him  by  the  sixth 
clause  went  to  the  surviving  children  of  testator.  While 
courts  are  inclined  to  adopt  such  a  construction  of  a  will 
as  will  give  to  the  first  donee  an  estate  of  inheritance,  when 
the  testator  expresses  a  contrary  intention  such  intention 
must  govern. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  afHrmed, 


O.  R.  Brooks  et  aL  Appellees,  vs.  Frank  L.  Hatch  et  al. 

Appellants. 

Opinion  filed  December  17,  ipis- 

1.  Constitutional  law — constitution  does  not  prohibit  drain- 
age assessment  to  maintain  pumping  plant.  Section  31  of  article  4 
of  the  constitution,  relating  to  drainage  legislation,  will  not  be  con- 
strued as  depriving  the  legislature  of  power  to  provide  by  law  for 
a  special  assessment  in  levee  drainage  districts  to  defray  the  ex- 
penses of  maintaining  and  operating  pumping  plants,  even  though 
such  expenses,  in  cities  and  villages,  must  be  defrayed  by  general 
taxation.  {McCkesney  v.  Village  of  Hyde  Park,  151  111.  634,  ex- 
plained and  limited.) 

2.  Same — when  act  is  invalid  as  being  an  amendatory  act  not 
passed  in  proper  manner.  Even  though  an  act  of  the  legislature 
does  not  expressly  purport  to  amend  any  other  act,  yet  if  it,  in 
fact,  makes  changes  in  an  existing  statute,  substitutes  new  pro- 
visions for  old  ones,  adds  new  provisions  and  mingles  new  ones 
with  old  ones  in  an  endeavor  to  make  a  new  and  connected  piece 
of  legislation,  the  act  must  be  considered  as  an  amendment  of  the 
earlier  act,  and  is  invalid  as  not  complying  with  section  13  of  arti- 
cle 4  of  the  constitution,  relating  to  amendatory  statutes. 

3.  Same — Pumping  Plant  acts  of  1905,  ipo/  and  ipii  are  in- 
valid, as  attempted  amendments  of  the  Levee  act.  The  Pumping 
Plant  act  of  1905,  (Laws  of  1905,  p.  197,)  although  professing  to 
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be  an  independent  act,  is,  in  fact,  an  amendment  of  sections  lyyi 
and  TGyi  of  the  Levee  act  without  complying  with  section  13  of 
article  4  of  th«  constitution,  and  is  invalid;  and  the  same  is  true 
of  the  act  of  1907,  (Laws  of  1907,  p.  283,)  and  the  act  of  191 1. 
(Laws  of  191 1,  p.  297.) 

4.  Drainage — Levee  act  itself  authorizes  assessment  for  main- 
taining and  operating  pumping  plants.  Where  the  erection  and 
operation  of  a  pumping  plant  become  necessary  for  the  complete 
and  successful  drainage  of  the  district,  the  Levee  act,  by  necessary 
implication,  authorizes  the  erection  of  a  pumping  plant  and  its  op- 
eration; but  the  money  for  operating  the  plant  can  only  be  se- 
cured through  the  annual  assessment  of  benefits,  which  amount 
must  be  determined  as  provided  in  sections  lyyi  and  26 J4  of  said 
act.  (Hartwell  Drainage  District  v.  Mickelherry,  257  111.  509, 
explained.) 

Carter  and  Dunn,  JJ.,  dissenting. 

Appeai,  from  the  County  Court  of  Pike  county;  the 
Hon.  Paui.  F.  Grote,  Judge,  presiding. 

William  Mumford,  and  James  H.  Mathrny,  for  ap- 
pellants. 

W.  E.  Williams,  and  A.  Ci^ay  Wii^uams,  for  ap- 
pellees. 

Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court : 

The  McGee  Creek  Levee  and  Eh-ainage  District  was  or- 
ganized in  the  county  court  of  Pike  county  September  11, 
1905,  under  the  statute  commonly  known  as  the  Levee  act. 
The  necessary  improvements,  including  a  pumping  plant, 
were  thereafter  constructed  at  a  cost  of  $190,000.  On 
September  10,  1912,  the  commissioners  of  the  district  filed 
their  petition  in  the  county  court  setting  forth  that  these 
improvements  did  not  properly  drain  a  considerable  por- 
tion of  the  district  and  other  facts  showing  the  necessity 
for  further  work  and  an  additional  pumping  plant.  The 
petition  asked  that  an  assessment  of  $60,000  be  spread  for 
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the  additional  work  required.  Subsequently,  on  October  7, 
1 91 2,  an  amendment  to  the  petition  was  filed,  setting  forth 
the  necessity  for  annual  assessments  for  maintaining,  op- 
erating and  keeping  in  repair  the  pumping  plant  already  in 
operation  and  the  additional  pumping  plant  to  be  thereafter 
constructed.  Objections  were  filed  by  appellants,  who  are 
land  owners  in  the  district,  which  were  overruled.  Judg- 
ment was  entered  levying  a  special  assessment  of  $60,000 
according  to  the  prayer  of  the  original  petition,  and  an  an- 
nual assessment  of  $11,000  was  extended  against  the  lands 
of  the  district  for  the  purpose  of  maintaining  and  operat- 
ing the  pumping  plant  theretofore  constructed  and  the  one 
proposed  to  be  constructed.  This  appeal  was  taken  from 
that  judgment. 

These  proceedings  were  had  under  an  act  approved 
May  13,  1905,  as  amended  by  an  act  approved  May  20, 
1907,  and  as  further  amended  by  an  act  approved  June  7, 
191 1,  and  entitled,  "An  act  to  provide  for  the  erection, 
maintenance  and  operation  of  pumping  plants  in  certain 
drainage  and  levee  districts .  and  to  legalize  and  validate 
former  proceedings,  bond  issues,  indebtedness  and  expen- 
ditures in  regard  to,  on  account  of,  or  with  a  view  to 
the  erection,  maintenance  and  operation  of  such  pumping 
plants."  (Laws  of  1905,  p.  197;  Laws  of  1907,  p.  283; 
Laws  of  191 1,  p.  297.)  The  validity  of  this  act  is  ques- 
tioned. It  is  contended  that  it  is  not  authorized  by  the 
amendment  to  section  31  of  article  4  of  the  constitution, 
adopted  by  vote  of  the  people  in  1878,  and  that  it  is  also 
in  violation  of  section  13  of  article  4  of  the  constitution, 
which  provides  that  "no  law  shall  be  revived  or  amended 
by  reference  to  its  title  only,  but  the  law  revived,  or  the 
section  amended,  shall  be  inserted  at  length  in  the  new  act." 

That  part  of  the  act  as  amended  in  191 1  which  it  is 
claimed  is  not  authorized  by  said  section  31  of  article  4  of 
the  constitution  provides  that  one  or  more  pumping  plants 
may  be  erected,  maintained  and  operated  by  the  district 
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with  the  approval  of  the  county  court.  Said  amendment  to 
section  31  of  article  4  of  the  constitution  is  as  follows: 

"Sec  31.  The  General  Assembly  may  pass  laws  permit- 
ting the  owners  of  lands  to  construct  drains,  ditches  and 
levees  for  agricultural,  sanitary  or  mining  purposes,  across 
the  lands  of  others,  and  provide  for  the  organization  of 
drainage  districts  and  vest  the  corporate  authorities  there- 
of, with  power  to  construct  and  maintain  levees,  drains  and 
ditches,  and  to  keep  in  repair  all  drains,  ditches  and  levees 
heretofore  constructed  under  the  laws  of  this  State,  by  spe- 
cial assessments  upon  the  property  benefited  thereby/* 

This  is  the  only  section  of  the  constitution  which  it  can 
be  claimed  authorizes  the  passage  of  an  act  for  the  erec- 
tion, maintenance  and  operation  of  pumping  plants  in  levee 
and  drainage  districts.  In  their  contention  that  this  sec- 
tion does  not  authorize  the  operation  of  a  pumping  plant 
appellants  rely  solely  upon  McChesney  v.  Village  of  Hyde 
Park,  151  111.  634. 

In  1885  a  statute  was  enacted  authorizing  cities  and 
villages  to  construct,  maintain  and  keep  in  repair  drains, 
ditches,  levees,  dykes  and  pumping  works  for  drainage  pur- 
poses by  special  assessments  on  the  property  benefited  there- 
by. In  Village  of  Hyde  Park  v.  Spencer,  118  111.  446,  the 
constitutionality  of  that  act  was  challenged,  and  we  held 
that  the  act  of  1885  was  a  valid  enactment,  and  that  sec- 
tion 31  of  article  4  authorized  the  passage  of  an  act  vesting 
the  corporate  authorities  of  cities  and  villages  with  power 
to  construct,  maintain  and  keep  in  repair  not  only  ditches, 
drains,  levees  and  dykes,  but  pumping  works  as  well,  for 
drainage  purposes,  by  levying  special  assessments  upon  the 
property  benefited,  upon  the  ground  that  that  section  of 
the  constitution  contained  a  general  grant  of  power  which 
carried  with  it,  by  necessary  implication,  all  other  powers 
necessary  to  make  the  general  grant  effective  and  to  ac- 
complish the  results  intended.  In  McChesney  v.  Village 
of  Hyde  Park,  supra,  the  former  holding  of  the  power  to 
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construct  and  maintain  ditches  and  erect  pumping  works 
by  special  assessments  upon  the  property  benefited  was  ad- 
hered to,  but  it  was  there  held  that  a  city  or  village  could 
not  pass  a  valid  ordinance  for  a  special  assessment  to  op- 
erate or  defray  the  running  expenses  of  pumping  works  in 
connection  with  a  drainage  system,  but  that  such  funds 
must  be  raised  by  |[eneral  taxation,  as  a  part  of  the  cur- 
rent expenses  of  the  village.  It  is  now  insisted,  under 
the  holding  in  the  McChesney  case,  that  while  the  legis- 
lature had  the  power  to  enact  a  statute  for  the  erection 
of  pumping  plants  in  drainage  districts,  it  is  not  empow- 
ered by  the  constitution  to  enact  a  law  providing  for  the 
operation  of  such  pumping  plants  by  special  assessments 
on  the  lands  benefited.  Such  a  situation  would,  indeed,  be 
anomalous,  and  it  would  be  a  strange  construction  to  put 
upon  this  section  of  the  constitution  that  it  provided  for 
the  erection  of  a  pumping  plant  which  must  of  necessity 
remain  inoperative  and  ineffective.  The  only  means  pos- 
sessed by  a  drainage  district  for  raising  funds  for  the 
maintenance  of  the  district  and  for  the  operation  of  its 
pumping  plant  is  by  special  assessments  upon  the  lands 
benefited.  The  holding  that  under  this  section  of  the  con- 
stitution provision  may  be  made  for  the  erection  of  pump- 
ing plants  for  levee  and  drainage  districts  is  based  on  sound 
reasoning.  A  levee  constructed  around  a  drainage  district 
will  retain  the  water  which  naturally  accumulates  within  the 
district  as  effectively  as  it  will  prevent  the  water  coming 
in  from  the  outside.  Pumping  plants  are  therefore  neces- 
sary adjuncts  to  the  levees  and  ditches  of  many  districts, 
but  without  the  power  to  operate  them  they  would  not  only 
be  useless  but  the  maintenance  of  such  districts  would  be 
of  no  benefit- whatever.  If  the  general  grant  of  power  in 
this  section  of  the  constitution  is,  as  has  been  said  in  nu- 
merous cases,  unrestricted  in  its  terms,  and  carries  with 
it,  by  necessary  implication,  all  other  powers  necessary  to 
make  the  general  grant  effective  and  to  accomplish  the  re- 
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suits  intended,  it  certainly  carries  with  it  the  power  to  pro- 
vide for  the  operation  of  pumping  plants  as  well  as  for 
their  erection.  The  holding  in  McChestiey  v.  Village  of 
Hyde  Park,  supra,  should  not  be  held  to  apply  to  drain- 
age districts  organized  under  the  Levee^  act,  where  the  only 
method  given  for  the  raising  of  money  necessary  to  main- 
tain and  operate  the  works  of  the  district  is  by  special  as- 
sessments on  the  property  benefited.  In  the  McChesncy 
case,  supra,  it  was  pointed  out  that  the  village  of  Hyde 
Park  had  other  means  of  procuring  the  money  to  meet  the 
expense  of  operating  its  pumping  plant,  and  what  was  there 
said  should  be  considered  only  in  connection  with  the  facts 
in  that  case.  That  the  court  appreciated  that  a  different 
situation  would  be  presented  in  the  case  of  such  a  drainage 
district  as  the  one  here  involved  is  evident  from  the  fol- 
lowing language  in  the  opinion :  "For  in  the  case  of  ordi- 
nary drainage  districts  formed  for  agricultural  purposes, 
if  pumping  works  and  machinery  were  used  and  labor  in 
operating  them  required,  it  would  be  difficult  to  see  how, 
in  the  absence  of  power  to  make  special  assessments  upon 
the  property  benefited,  the  running  expenses  of  the  system 
adopted  and  the  cost  of  operating  the  machinery  and  pump- 
ing works  could  be  paid.  But  no  such  difficulty  arises  un- 
der the  act  of  June  22,  1885."  The  holding  in  the  McChes- 
ney  case  does  not  apply  to  such  a  case  as  this  but  should  be 
confined  to  such  facts  as  were  presented  in  that  case.  The 
act  is  not  in  conflict  with  section  31  of  article  4  of  the 
constitution. 

The  contention  that  the  act  is  in  conflict  with  section  13 
of  article  4  of  the  constitution  is  of  a  more  serious  char- 
acter. The  original  act  of  1905  consists  of  three  sections. 
The  flrst  section  provided  that  whenever  the  commission- 
ers of  any  district  theretofore  or  thereafter  organized  un- 
der the  Levee  act  should  deem  it  necessary  to  erect,  main- 
tain and  operate  one  or  more  pumping  plants,  they  might, 
with  the  approval  of  the  county  court,  "out  of  the  funds 
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raised,  or  to  be  raised,  by  special  assessments  on  the  lands 
of  such  district,  and  as  a  part  of  the  drainage  and  levee 
work  of  the  district,  erect,  maintain  and  operate  one  or 
more  such  pumping  plants  in  such  district."  The  second 
section  legalized  and  validated  all  proceedings  theretofore 
had  for  the  erection,  maintenance  or  operation  of  pumping 
plants  and  all  bonds  issued  and  indebtedness  incurred  there- 
for. The  third  section  consisted  of  an  emergency  clause. 
By  the  act  approved  May  20,  1907,  section  i  was  amended 
by  adding  thereto  the  following:  "And  for  the  purpose 
of  maintaining  and  operating  such  plants,  together  with 
the  necessary  repairs  of  the  drains,  ditches  and  levee  of 
the  district,  as  shown  by  the  report  of  the  commission- 
ers made  each  year  to  the  July  term  of  the  court  as  now 
provided  by  law,  the  court  may  approve  and  order  such 
amount  thereof  as  may  be  shown  to  be  necessary  to  be  col- 
lected as  an  assessment  upon  the  lands  of  the  district  for 
the  current  year,  which  amount  shall  not  require  a  rate  of 
more  than  60c  upon  each  acre' of  all  the  lands  of  the  dis- 
trict for  such  year."  By  the  act  approved  June  7,  191 1, 
the  said  section  i  was  further  amended  to  read,  that  when- 
ever the  drainage  commissioners  shall  deem  it  necessary 
that  one  or  more  pumping  plants  be  erected,  they  may, 
with  the  approval  of  the  county  court,  out  of  the  funds 
raised  or  to  be  raised  by  special  assessment,  and  as  a  part 
of  the  drainage  and  levee  work  of  the  district,  "erect,  main- 
tain and  operate  one  or  more  such  pumping  plants  in  such 
district,  and  for  the  purpose  of  maintaining,  operating  and 
keeping  in  repair  such  plant  or  plants  along  with  the  levees, 
ditches  and  other  works  of  such  district,  the  annual  amount 
of  benefits  levied  and  assessed  against  the  lands  of  such 
district  shall  be  in  such  amount  as  the  county  court  in 
which  said  district  is  organized  and  which  has  jurisdiction 
over  the  said  district  shall  find  will  accrue  to  the  lands  of 
the  said  district  by  the  maintenance  and  operation  of  the 
ditches,  levees,  pumping  plant  or  plants  and  other  works  of 
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said  district,  in  accordance  with  the  provisions  of  the  said 
act  entitled," — ^here  giving  the  title  of  the  Levee  act.  Then 
follows  a  clause  repealing  section  i  of  the  act  of  1907, 
which,  in  turn,  is  followed  by  a  proviso  that  the  act  shall 
apply  only  in  cases  "where  said  drainage  districts  have  or 
have  at  the  inception  of  their  organization,  and  keep  and 
maintain  pumping  plants  or  stations." 
I  Section  i  of  the  act  of  1905,  and  each  of  the  amend- 

ments thereto,  in  order  to  identify  the  drainage  commis- 
sioners authorized  to  take  advantage  of  the  provisions  of 
the  act,  referred  to  them  as  the  commissioners  of  any 
drainage  and  levee  district  heretofore  or  hereafter  or- 
ganized under  an  act  entitled  "An  act  to  provide  for  the 
construction,  reparation  and  protection  of  drains,  ditches 
and  levees,"  etc.,  giving  the  complete  title  of  the  Levee  act, 
together  with  the  various  dates  of  amendments  thereto. 

The  act  in  question  does  not  purport  to  amend  the 
Levee  act  so  far  as  the  title  indicates  or  the  contents  of 
the  act  show!  It  professes  to  be  an  independent  act  of 
legislation  upon  the  subject  of  drainage.  It  is  of  no  con- 
sequence, however,  that  the  act  does  not  expressly  profess 
to  amend  the  Levee  act.  If,  in  fact,  it  makes  changes  in 
the  various  sections  of  the  Levee  act,  substituting  provi- 
sions, adding  new  ones  and  mingling  the  new  with  the  old 
on  the  same  subject,  so  as  to  make  of  the  old  and  the  new 
a  connected  piece  of  legislation  covering  the  same  subject, 
the  later  act  must  be  considered  an  amendment  of  the  for- 
mer. People  V.  Knopf,  183  111.  410;  Badenoch  v.  City  of 
Chicago,  222  id.  71 ;  O'Connell  v.  McClenatltan,  248  id.  350. 
In  People  v.  Wright,  70  111.  388,  People  v.  Knopf,  su- 
pra, and  other  cases,  we  have  taken  occasion  to  quote  with 
approval  the  statement  of  Judge  Cooley  in  People  v.  Ma- 
honey,  13  Mich.  484,  as  to  the  ground  of  this  constitutional 
provision,  as  follows :  "The  mischief  designed  to  be  reme- 
died was  the  enactment  of  amendatory  statutes  in  terms  so 
blind  that  legislators  themselves  were  sometimes  deceived 
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in  regard  to  their  effect,  and  the  public,  from  the  diffi- 
culty in  making  the  necessary  examination  and  comparison, 
failed  to  become  apprised  of  the  changes  made  in  the  laws. 
An  amendatory  act  which  purported  only  to  insert  certain 
words,  or  to  substitute  one  phrase  for  another  in  an  act 
or  section  which  was  only  referred  to  but  not  re-published, 
was  well  calculated  to  mislead  the  careless  as  to  its  effect, 
and  was,  perhaps,  sometimes  drawn  in  that  form  for  that 
express  purpose.  Endless  confusion  was  thus  introduced 
into  the  law,  and  the  constitution  wisely  prohibited  such 
legislation.  But  an  act  complete  in  itself  is  not  within  the 
mischief  designed  to  be  remedied  by  this  provision  and 
cannot  be  held  to  be  prohibited  by  it  without  violating  its 
plain  intent." 

The  act  of  1905  was  clearly  an  attempt  to  amend  the 
Levee  act.  It  provided  that  pumping  plants  should  be 
erected,  maintained  and  operated  out  of  funds  raised  or  to 
be  raised  by  special  assessments  on  the  lands  of  the  dis- 
trict, and  that  they  should  be  erected,  maintained  and  op- 
erated as  a  part  of  the  drainage  and  levee  work  of  the 
district.  Without  looking  further  into  the  Levee  act,  it  is 
apparent  that  the  said  act  of  1905  attempted  to  amend  sec- 
tions lyyi  and  26 J4  of  that  act.  Said  section  17J4  provides 
for  the  assessment,  by  a  jury,  of  the  annual  amount  of 
benefits  which  the  lands  within  the  district  will  sustain  by 
keeping  the  levee  or  ditch  in  repair  after  the  construction 
of  the  work  in  the  district,  which  annual  amount  is  re- 
stricted so  that  it  shall  not,  in  the  aggregate,  amount  to  a 
sum  in  any  one  year  greater  than  would  be  produced  by 
a  levy  of  thirty  cents  per  acre  on  all  the  lands  within  the 
district.  Said  section  26J4  provides  that  the  annual  amount 
of  benefits  shall  be  due  on  September  i  of  each  year ;  that 
the  court  shall  require  a  report  from  the  commissioners  of 
the  condition  of  the  levee  or  ditch  at  its  July  term  of  each 
year,  together  with  their  estimate  of  the  amount  necessary 
to  keep  the  levee  or  ditch  in  repair,  and  that  if  the  court 
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shall  find  that  a  less  amount  will  be  required  for  such  en- 
suing year  than  the  whole  amount  of  the  assessment  for 
that  year  then  it  shall  fix  the  amount  to  be  paid,  and  only 
that  amount  shall  be  collected  and  the  excess  shall  be  re- 
mitted, provided  that  the  amount  to  be  collected  shall  not, 
in  the  aggregate,  amount  in  any  one  year  to  a  simi  greater 
than  would  be  produced  by  a  levy  of  thirty  cents  per  acre 
on  all  the  lands  within  the  district.  As  will  be  hereinafter 
pointed  out,  the  annual  assessments  provided  for  in  said 
sections  i/J^  and  26>^  of  the  Levee  act  may  be  applied  to 
the  payment  of  the  expenses  of  operating  a  pumping  plant 
under  the  implied  powers  conferred  by  that  act.  Said  sec- 
tions 17^  and  26^  do  not  expressly  authorize  such  use  of 
the  annual  assessments,  however,  and  the  effect  of  the  said 
act  of  1905,  if  valid,  was  to  make  express  and  explicit  that 
which  was  theretofore  necessarily  implied.  By  thus  ingraft- 
ing said  act  of  1905  upon  the  Levee  act  said  sections  lyj/i 
and  26j^  are  so  amended  as  to  expressly  authorize  the  ex- 
penditure of  a  portion  of  the  annual  assessments  of  benefits 
for  the  operation  of  pumping  plants  as  well  as  for  the  re- 
pair of  the  levees  and  ditches.  As  it  was  purely  an  amend- 
atory act  and  was  passed  in  violation  of  section  13  of  arti- 
cle 4  of  the  constitution  it  was  invalid.  The  amendment 
of  1907  is  a  more  flagrant  violation  of  the  constitution  than 
the  original  act  of  1905,  as  it  amends  said  sections  17^ 
and  26j^  of  the  Levee  act  by  substituting  in  the  restriction 
therein  placed  upon  the  provision  for  the  annual  assessments 
for  benefits  the  sum  of  sixty  cents  per  acre  for  that  of  thirty 
cents  per  acre.  That  this  was  an  amendment  of  those  sec- 
tions was  afterwai'ds  appreciated  by  the  legislature,  and  we 
find  by  amendments  to  said  sections  17J4  and  26 J4,  ap- 
proved and  in  force  May  29,  1909,  that  while  the  amount 
of  the  annual  assessments  is  still  restricted,  in  the  aggregate, 
to  a  sum  no  greater  than  would  be  produced  by  thirty  cents 
per  acre,  it  is  provided  that  should  any  district  organized  un- 
der the  act  erect  and  maintain  one  or  more  pumping  plants, 
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an  assessment  of  annual  benefits  may  be  made  as  provided 
in  section  i  of  said  act  of  1905,  as  amended  in  1907.  The 
reference  by  title  to  the  said  act  of  1905  as  amended  in 
1907,  in  the  amendment  to  said  sections  I7J4  and  26^  of 
the  Levee  act  did  not  give  validity  to  this  invalid  act.  The 
same  unconstitutional  features  are  preserved  in  the  amend- 
ment of  191 1  to  the  Pumping  Plant  act  which  so  iimends 
sections  17^  and  26^2  as  to  remove  all  restrictions  as  to 
the  amount  which  may  be  raised  by  annual  assessments  of 
benefits.  The  act  of  1905,  as  well  as  the  amendments  there- 
to, having  been  thus  passed  in  violation  of  the  constitution, 
is  invalid  and  afforded  no  authority  for  these  proceedings. 
We  are  of  the  opinion,  however,  that  the  Levee  act  it- 
self affords  ample  authority  for  the  erection  and  mainte- 
nance of  pumping  plants  in  levee  and  drainage  districts.  It 
has  already  been  pointed  out  that  it  would  be  useless  to  con- 
struct levees  around  drainage  districts  without  making  pro- 
vision for  the  elevation  of  the  water  over  the  same  in  order 
to  remove  it  from  the  district.  While  the  Levee  act  does 
not  in  express  terms  authorize  the  erection,  maintenance 
and  operation  of  pumping  plants  in  connection  with  drain- 
age districts,  we  have  held  that  this  statute  plainly  gives  to 
drainage  commissioners  the  power,  under  the  direction  of 
the  court,  to  perform  any  work  necessary  for  the  protection 
and  ample  drainage  of  lands  within  the  district,  whether 
the  work  is  to  be  done  within  or  without  the  district,  and 
to  raise  money  by  assessment  for  that  purpose.  {Binder 
v.  Langhorst,  234  111.  583.)  When  the  erection  and  oper- 
ation of  a  pumping  plant  become  necessary  for  the  com- 
plete and  successful  drainage  of  the  district,  the  Levee 
act,  by  necessary  implication,  authorizes  the  erection  of  the 
plant  and  its  operation.  The  expenses  for  the  operation 
of  the  plant,  however,  can  only  be  secured  through  the  an- 
nual assessment  of  benefits,  which  amount  shall  be  deter- 
mined in  the  method  provided  by  said  sections  17^^  and 
26>^.     This  method  was  not  followed  in  this  proceeding. 
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and  the  annual  assessment  of  $ii,ooo  was  therefore  erro- 
neously spread. 

Hartzvell  Drainage  District  v.  Mickelberry,  257  111.  509, 
is  relied  on  as  sustaining  the  validity  of  the  Pumping  Plant 
act.  That  case  involved  only  the  construction  of  the  act, 
and  the  question  of  its  validity  was  neither  raised  nor  passed 
upon. 

The  judgment  of  the  county  court  is  affirmed  as  to  the 
assessment  of  $60,000  for  further  work  and  the  erection 
of  an  additional  pumping' plant  and  is  reversed  as  to  the 
annual  assessment  of  $11,000,  and  the  cause  is  remanded 
to  the  county  court,  with  directions  to  sustain  the  objec- 
tions as  to  the  annual  assessments. 

Rez'ersed  in  part  and  remanded,  with  directions. 

Carter  and  Dunn,  JJ.,  dissenting. 


The  Trustees  oi^  Schooi^s,  Appellees,  vs.  Adam  Kuhn 

et  al.  Appellants. 

Opinion  filed  December  ij,  1913. 

1.  Schools — notice  of  election  to  select  school  house  site  need 
not  tiame  any  proposed  site.  The  provisions  of  the  present  School 
law  governing  the  calling  and  holding  of  an  election  to  select  a 
school  house  site  do  not  differ  from  the  provisions  of  the  former 
School  law  on  that  subject,  and  it  is  not  necessary  that  the  notice 
of  the  election  shall  name  any  proposed  site. 

2.  Instructions — when  instruction  in  a  condemnation  case  is 
not  erroneous.  An  instruction  in  a  proceeding  to  condemn  land  for 
a  school  house  site  is  not  erroneous  which  tells  the  jury  that  they 
should  give  the  testimony  of  the  witnesses  such  weight  as  they 
believe  it  entitled  to,  in  view  of  all  the  other  evidence  in  the  case 
and  their  own  view  of  the  premises. 

3.  The  court  holds,  under  the  "evidence  in  this  case,  that  the 
judgment  cannot  be  set  aside  upon  the  alleged  ground  that  the 
compensation  awarded  for  land  taken  and  damaged  was  inadequate. 
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Appeal  from  the  County  Court  of  Washington  county ; 
the  Hon.  W.  P.  GrEEN,  Judge,  presiding. 

James  A.  Watts,  for  appellants. 

J.  Paul  Carter,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellees  filed  their  petition  in  the  county  court  of 
Washington  county  to  condemn  for  a  school  house  site  for 
school  district  No.  27  two  acres  lying  in  a  square  in  the 
south-east  corner  of  a  forty-acre  tract.  The  land  belonged 
to  the  appellant  Adam  Kuhn.  Both  he  and  his  wife,  Mary 
Kuhn,  were  made  defendants  to  the  petition.  They  re- 
sisted the  condemnation  and  filed  a  cross-petition  claiming 
damages  to  land  not  taken.  The  land  sought  to  be  con- 
demned is  in  the  corporate  limits  of  the  village  of  DuBois 
but  has  never  been  platted.  It  has  been  used  for  corn  and 
pasture  land.  Adam  Kuhn  owned  a  wedge-shaped  tract  ly- 
ing east  of  the  two  acres  sought  to  be  taken  and  west  of 
a  public  highway.  This  tract  was  twenty-nine  feet  wide  at 
the  north  line  of  the  two-acre  tract  and  ran  to  a  point  about 
forty  feet  north  of  the  south-east  corner  of  the  two-acre 
tract  sought  to  be  condemned.  Kuhn  also  owned  land  south 
of  the  two  acres,  upon  which  there  was  a  house,  the  north- 
west corner  of  which  extended  five  inches  over  upon  the 
two  acres.  The  north-east  corner  of  the  house  was  about 
two  and  one-half  inches  south  of  the  two-acre  line.  The 
Kuhns  claimed  their  land  lying  east  and  south  of  the  two 
acres  would  be  damaged.  A  jury  was  empaneled,  who 
viewed  the  premises,  heard  the  evidence  and  returned  a  ver- 
dict fixing  the  compensation  of  the"  Kuhns  for  land  taken 
at  $450  and  damages  to  land  not  taken  at  $99.99.  The 
Kuhns  have  appealed,  and  assign  as  errors  the  rulings  of 
the  court  in  the  admission  and  exclusion  of  evidence,  in 
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giving  instructions,  and  principally  that  the  compensation 
and  damages  assessed  are  too  small  and  not  warranted  by 
the  testimony. 

There  was  a  wide  variance  in  the  testimony  of  the  wit- 
nesses for  the  respective  parties  as  to  the  value  of  the  two 
acres  taken.  About  an  equal  number  of  witnesses  testified 
on  each  side.  Appellees'  witnesses  valued  it  at  from  $30 
to  $75  per  acre.  Most  of  them  valued  it  as  farm  land  and 
thought  it  not  worth  any  more  for  any  other  purpose  it 
was  adapted  to,  but  those  who  placed  the  highest  value  upon 
it  considered  its  location  and  adaptability  to  platting  into 
lots  for  building  purposes.  Appellants'  witnesses  valued  it 
at  from  $2000  to  $4800.  They  testified  that  it  would  make 
twenty-four  lots  fifty  by  eighty  feet,  and  each  lot  would  be 
worth  from  $75  to  $200.  The  land  was  about  a  block  from 
the  principal  street  through  the  village.  The  village  has 
gained  about  one  hundred  in  population  in  thirty  years  and 
now  has  a  population  of  three  hundred  and  fifty.  The  jury 
was  composed  of  residents  of  the  community,  and  they 
viewed  the  premises  as  well  as  seeing  the  witnesses  and 
hearing  their  testimony.  The  damages  awarded  are  higher 
than  the  values  fixed  by  witnesses  for  appellees  and  much 
lower  than  the  values  fixed  by  the  witnesses  for  appellants. 
This  case  has  been  tried  twice.  The  first  time  the  verdict 
was  for  $300,  and  the  court  set  it  aside.  The  jury  must 
have  concluded  the  property  had  a  special  value  for  plat- 
ting into  lots  above  its  value  as  farm  and  pasture  land  but 
that  this  special  value  was  less  than  the  estimate  put  upon 
it  by  appellants'  testimony.  We  are  of  opinion  in  this  the 
jury  were  correct.  The  witnesses  who  testified  for  appel- 
lees upon  the  question  of  values  were  quite  as  competent  as 
those  who  testified  upon  behalf  of  appellants.  Appellants 
had  the  benefit  of  the  testimony  as  to  the  value  of  the  land 
for  platting  into  lots,  and  although  the  jury  assessed  the 
value  much  below  that  fixed  by  appellants'  witnesses,  we 
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are  impressed,  from  an  examination  of  this  record,  that 

■ 

we  would  not  be  justified  in  reversing  the  judgment  be- 
cause the  compensation  fixed  was  inadequate.  (Hercules 
Iron  Works  v.  Elgin,  Joliet  and  Eastern  Railway  Co.  141 
111.  491.)  The  same  is  also  true  as  to  the  damages  for  land 
not  taken. 

Appellees  proved  by  the  records  the  selection  of  the 
land  condemned  for  a  school  house  site  at  an  election  called 
and  held  for  that  purpose.  Appellants  objected  to  this 
proof  upon  the  ground  that  the  notice  of  the  election  did 
not  name  any  proposed  site.  This  has  been  held  unneces- 
sary and  not  required  by  the  statute  in  several  cases,  the 
last  time  in  Thompson  v.  School  Trustees,  218  111.  540. 
Appellants  say  the  statute  then  in  force  upon  this  question 
was  different  from  the  act  now  in  force  but  do  not  point 
out  the  difference.  The  calling  and  holding  of  an  election 
for  the  selection  of  a  school  house  site  is  now  governed 
by  sections  119  and  198  of  chapter  122.  Those  sections 
were  formerly  sefction  31  of  article  5  and  section  4  of  arti- 
cle 9  of  the  School  law.  We  have  examined  and  compared 
them  with  the  present  law  and  find  they  do  not  differ. 

Complaint  is  made  of  the  giving,  on  behalf  of  appellees, 
of  instructions  Nos.  3  and  4.  Instruction  No.  3  states  the 
law  as  laid  down  in  Cahill  v.  Village  of  Norwood  Park, 
149  111.  156.  Instruction  No.  4  tells  the  jury  they  should 
give  to  the  testimony  of  the  witnesses  such  weight  as  they 
believe  it  entitled  to  in  view  of  all  the  other  evidence  in  the 
case  and  their  own  view  of  the  premises.  There  was  no 
error  in  giving  this  instruction. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 
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Hattik  L.  Lantz  et  al.  Appellees,  vs.  Margaret  L.  Lantz 

et  al.  Appellants. 

Opinion  filed  December  ij,  1913. 

Partition — findings  of  a  partition  decree  cannot  be  reinewed 
on  appeal  from  a  decree  of  sale.  A  partition  decree  which  settles 
the  interests  of  the  several  parties  and  appoints  commissioners  to 
make  partition  is  a  final  decree,  from  which  dissatisfied  parties 
must  at  once  appeal  without  waiting  for  the  decree  of  sale,  as  an 
appeal  from  the  decree  of  sale  does  not  bring  up  for  review  the 
findings  of  the  partition  decree. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  J.  C.  McBride,  Judge,  presiding. 

Chafee  &  Chew,  for  appellants. 

WiixiAM  H.  Craig,  and  Richardson  &  Whitaker, 
for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  Shelby  county 
by  the  appellees  for  the  partition  of  certain  real  estate  de- 
scribed in  the  bill.  The  circuit  court  entered  a  decree  or- 
dering a  partition.  The  commissioners  appointed  found 
the  premises  not  susceptible  of  division  and  a  decree  of 
sale  was  entered  by  the  court.  This  appeal  was  taken  from 
this  last  decree. 

A  stipulation  was  filed  to  the  effect  that  the  rights  and 
interests  of  the  parties  were  correctly  set  forth  in  the  origi- 
nal and  supplemental  bills  and  the  several  answers.  From 
these  the  following  facts  appear:  The  property  in  ques- 
tion is  in  Shelbyville  and  improved  by  a  brick  building 
worth  some  $20,000,  and  was  originally  owned  by  Charles 
P.,  Isaac  S.  and  William  H.  Lantz  as  tenants  in  common, 
in  equal  parts.  William  H.  Lantz  died  testate  about  No- 
vember 23,  1905,  leaving  his  widow,  Rachel  Lantz,  and 
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six  children.  By  his  will  he  devised  to  his  widow,  "for 
and  during  the  term  of  her  natural  life  or  so  long  as  she 
shall  remain  my  widow,"  his  one-third  interest  in  the  real 
estate  in  question.  The  will  further  stated:  "And  it  is 
expressly  my  will  that  on  the  death  or  re-marriage  of  my 
said  wife  all  of  my  said  real  estate  above  described,  and 
interest  therein,  descends  at  once  to  my  children  in  equal 
parts,  share  and  share  alike."  On  October  i8,  1910,  John 
S.  Lantz,  one  of  the  sons  of  said  William  H.  Lantz,  died 
intestate,  leaving  no  child  or  children  or  descendants  there- 
of, but  leaving  appellee  Hattie  L.  Lantz  his  widow,  and 
leaving  his  mother  and  four  sisters  s^nd  one  brother  as  his 
only  heirs-at-law.  During  the  pendency  of  these  partition 
proceedings  the  other  son  of  William  H.  Lantz  died,  leav- 
ing a  will,  whereby  he  devised  all  his  estate  to  his  widow. 
Rachel  Lantz,  the  widow  of  William  H.  Lantz,  is  living 
and  has  not  re-married. 

Practically  the  sole  contention  of  appellants  is,  that  un- 
der the  language  of  the  will  of  said  William  H.  Lantz  the 
right  of  his  devisees  to  have  partition  of  their  interests  in 
the  land  in  question  was  postponed  until  such  tjme  as  his 
widow  should  depart  this  life  or  re-marry,  and  that  par- 
tition proceedings  will  not  lie  at  the  suit  of  any  owners 
claiming  under  said  will  until  one  or  the  other  pi  those 
events  happens. 

The  decree  of  partition  was  entered  on  June  11,  1913, 
and  the  decree  of  sale  was  entered  the  following  day.  The 
appeal  was  from  tbe  decree  of  sale,  only.  All  of  the  as- 
signments of  error,  except  one,  questioned  the  decree  of 
partition  and  not  the  decree  of  sale,  and  the  arguments  in 
the  brief  question  only  the  former  decree.  It  is  clear  that 
if  the  court  rightly  entered  the  decree  of  partition,  finding 
the  interests  of  the  parties  and  appointing  commissioners, 
necessarily  the  decree  of  sale  was  properly  entered  upon 
their  report  (which  was  not  excepted  to)  that  the  property 
was  not  susceptible  of  partition.    The  only  assignment  of 
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error  as  to  the  decree  of  sale  was  that  the  chancellor  erred 
in  granting  it  upon  the  report  of  the  commissioners.  In  a 
long  line  of  decisions  this  court  has  held  that  a  decree  of 
partition  fixing  the  rights  of  the  parties  is  a  final  decree 
settling  the  merits  of  the  controversy.  In  Jackson  v.  Jack- 
son, 144  111.  274,  it  was  held  that  a  decree  in  a  suit  for 
partition  which  found  the  several  interests  of  the  parties 
and  appointed  commissioners  was  a  final  decree,  though  no 
partition  was  ever  made.  In  Rhodes  v.  Rhodes,  172  111. 
187,  the  authorities  were  reviewed  at  some  length,  and  it 
was  held  that  a  partition  decree  which  settled  the  rights  of 
the  parties  and  appointed  commissioners  to  make  partition 
was  a  final  and  appealable  order,  and  that  dissatisfied  par- 
ties should  appeal  at  once  and  not  wait  until  after  sale  and 
appeal  from  the  decree  confirming  the  sale  and  ordering 
distribution.  In  Glos  v.  Clark,  199  111.  147,  a  similar' rule 
was  laid  down.  In  Crozve  v.  Kennedy,  224  111.  526,  where- 
in  an  appeal  had  been  taken  from  the  decree  ordering  a 
sale  by  the  master,  as  in  this  case,  it  was  held  such  appeal 
did  not  bring  up  the  decree  of  partition.  This  rule  was 
approved  by  this  court  in  Piper  v.  Piper,  231  111.  75..  After 
a  review  of  the  authorities  on  the  question,  this  court,  in 
DeGrasse  v.  Gossard  Co.  236  111.  73,  and  Drummer  Creek 
Drainage  District  v.  Roth,  244  id.  68,  approved  this  rule. 
Under  these  authorities  the  findings  in  the  original  decree 
of  partition  in  this  case,  finally  adjudicating  and  fixing  the 
rights  of  the  parties,  cannot  be  reviewed  on  this  appeal 
from  the  decree  of  sale. 

The  decree  of  the  circuit  court  appealed  from  in  this 

case  must  therefore  be  affirmed.  ^^  ^r        j 

Decree  amrmed. 
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The  People  o^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Oscar  Tait,  Plaintiff  in  Error. 

Opinion  filed  December  i/,  ipiS- 

1.  Informations — infomtation  must  allege  every  fact  essential 
to  existence  of  offense  charged.  An  information,  Kkc  an  indict- 
ment, must  allege  every  fact  essential  to  the  existence  of  the  of- 
fense charged,  and  no  presumptions  are  indulged  in  its  support 
when  its  sufficiency  is  challenged  by  a  motion  to  quash. 

2.  Same — when  information  need  not  charge  that  the  defend- 
ant "knowingly"  violated  statute.  Where  the  word  "knowingly" 
is  used  in  the  statute  and  forms  a  part  of  the  definition  of  the 
offense  the  word  must  be  used  in  an  information  based  upon  the 
statute;  but  if  the  word  is  not  used  in  the  statute  and  the  char- 
acter of  the  offense  makes  it  necessary  to  prove  guilty  knowledge 
to  make  out  the  charge,  such  proof  is  admissible  under  an  allega- 
tion that  the  act  was  "willfully  and  unlawfully  committed." 

3.  Quarantine — power  of  the  county  board  to  make  quarantine 
rules.  Under  paragraph  116  of  the  act  relating  to  counties  the 
board  of  county  commissioners  in  counties  not  under  township  or- 
ganization constitutes  the  board  of  health  for  territory  lying  out- 
side of  incorporated  cities  and  villages  and  has  the  power  to  make 
necessary  quarantine  rules  and  regulations  to  prevent  the  spread 
of  communicable  diseases;  but  such  power  cannot  be  exercised 
arbitrarily  and  without  reference  to  existing  conditions.  (Potts  v. 
Breen,  167  111.  6"^,  approved.) 

4.  Same — statute  xmthorizing  county  board  to  make  quarantine 
regulations  is  not  a  delegation  of  legislative  power.  The  statute 
authorizing  the  board  of  county  commissioners  in  counties  not  un- 
der township  organization  to  make  necessary  quarantine  regula- 
tions does  not  operate  as  an  unlawful  delegation  of  legislative 
power  to  such  board. 

5.  Same — rules  and  regulations  made  by  county  board  must  be 
written  and  entered  of  record.  The  rules  and  regulations  which 
the  statute  authorizes  the  board  of  county  commissioners  to  make 
to  prevent  the  spread  of  communicable  diseases  must  be  written 
rules,  adopted  in  an  official  manner  and  duly  entered  of  record. 

6.  Same — a  single  case  of  a  contagious  disease  is  sufficient  to 
authorise  the  county  board  to  act.  A  single  case  of  a  contagious 
disease  is  sufBcient  to  call  into  action  the  power  of  the  board  of 
cdunty  commissioners  to  make  a  rule  quarantining  the  house  where 
the  sick  person  is,  and  it  is  not  necessary  for  the  board  to  wait 
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until  the  disease  has  extended  to  other  localities  or  to  other  per- 
sons in  the  same  locality. 

7.  Same — quarantine  regulations  are  not  such  public  laws  as 
are  conclusively  presumed  to  he  known.  The  rules  and  regulations 
made  by  the  board  of  county  commissioners,  acting  as  a  board  of 
health,  to  prevent  the  spread  of  communicable  diseases  are  not 
such  public  laws  as  are  conclusively  presumed  to  be  known,  and 
to  sustain  a  conviction  for  violating  such  a  regulation  it  must  be 
proved  that  the  defendant  had  notice  of  its  existence. 

8.  Criminal  law — what  necessary  to  sustain  a  conviction  for 
violation  of  a  quarantine  regulation.  To  sustain  a  conviction  for 
violation  of  a  quarantine  regulation  made  by  the  board  of  county 
commissioners,  the  information  must  allege  that  a  regulation  was 
duly  made  by  the  board  and  entered  of  record,  the  effect  of  which 
was  to  place  the  defendant's  residence  under  quarantine,  and  should 
set  out  enough  of  such  regulation  to  show  that  the  act  charged 
against  the  defendant  was^a  violation  thereof. 

9.  Instructions — when  error  in  giving  and  refusing  instruc- 
tions cannot  be  considered.  Alleged  error  in  giving  and  refusing 
instructions  cannot  be  considered  in  the  absence  of  a  bill  of  ex- 
ceptions containing  all  the  evidence. 

Writ  o^  Error  to  the  County  Court  of  Edwards 
county;  the  Hon.  P.  C.  Wawers,  Judge,  presiding. 

S.  E.  QuiNDRY,  and  H.  J.  Strawn,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  E.  A.  Schroeder, 
State's  Attorney,  and  C.  H.  Linscott,  (A1.1.EN  E.  Wai^ker, 
of  counsel,)  for  the  People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

At  the  April  term  of  the  circuit  court  of  Edwards 
county  Oscar  Tait  was  indicted  for  violating  a  quarantine 
regulation  of  the  county  board  of  health.  The  indictment 
was  certified  to  the  county  court  for  process  and  trial.  The 
defendant  filed  a  motion  to  quash  the  indictment,  which 
was  sustained.  Thereupon  the  State's  attorney  filed  an  in- 
formation against  Tait  charging  him  with  the  same  of- 
fense for  which  he  had  been  indicted.    A  motion  to  quash 
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the  information  was  made  and  overruled  and  an  exception 
taken.  A  trial  was  then  had  before  a  jury,  resulting  in  a 
verdict  finding  the  defendant  guilty  on  the  first  and  third 
counts  of  the  information.  After  overruling  motions  for 
a  new  trial  and  in  arrest  of  judgment  the  court  assessed  a 
fine  against  the  defendant  of  $50  on  each  count  and  ren- 
dered judgment  thereon.  The  constitutionality  of  a  statute 
being  involved,  a  writ  of  error  has  been  sued  out  of  this 
court  to  bring  into  review  the  judgment  below. 

A  bill  of  exceptions  has  been  incorporated  into  the  rec- 
ord, but  it  does  not  purport  to  contain  all  of  the  evidence. 
On  the  contrary,  it  affirmatively  shows  that  none  of  the  oral 
testimony  has  been  incorporated  into  the  bill  of  exceptions, 
and  the  absence  of  such  testimony  is  explained  by  the  state- 
ment that  no  stenographic  notes  were  taken  of  the  testi- 
mony. The  sufficiency  of  the  information  was  challenged 
by  motion  to  quash,  and  the  overruling  of  that  motion  is 
assigned  as  error  in  this  court. 

The  information  is  in  three  counts,  the  first  of  which, 
omitting  the  formal  portions,  charges  that  "Oscar  Tait,  on 
the  20th  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  thirteen,  at  and  in  the  county  of 
Edwards  aforesaid,  in  the  State  of  Illinois  aforesaid,  and 
on  divers  other  days  as  well  before  as  after  that  date,  the 
board  of  health  of  the  county  of  Edwards,  in  the  State  of 
Illinois,  having  previously  established  certain  rules  and  reg- 
ulations for  the  prevention  of  the  spread  of  a  dangerously 
communicable  disease,  to-wit,  the  scarlet  fever,  and  having 
directed  that  the  said  Oscar  Tait,  his  residence  and  family 
be  placed  under  quarantine  because  a  member  of  his  house- 
hold was  infected  with  a  dangerously  communicable  disease, 
in  pursuance  of  the  said  rules  and  regulations  as  aforesaid, 
the  said  Oscar  Tait,  not  being  then  and  there  a  resident  of 
any  incorporated  city  or  village,  did  then  and  there  unlaw- 
fully, willfully  and  maliciously  violate  and  refuse  to  abide 
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by  the  rules  and  regulations  of  thp  said  board  of  health  of 
the  county  of  Edwards,  in  the  State  of  Illinois,  by  disre- 
garding the  aforesaid  quarantine  and  leaving  his  residence, 
mingling  with  other  people  and  returning  thereto,  thereby 
endangering  the  health  and  lives  of  other  people,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  State  of 
Illinois." 

Plaintiff  in  error  insists  that  the  foregoing  count  is  de- 
fective for  the  following  omissions:  (a)  That  there  is 
no  positive  averment  that  the  board  of  health  of  Edwards 
county. had  established  rules  and  regulations;  (6)  that  there 
is  no  averment  showing  with  certainty  what  the  rules  and 
regulations  were ;  (c)  that  there  is  no  charge  that  said  rules 
and  regulations  were  established  before  their  alleged  viola- 
tion ;  that  the  words  "having  previously,"  in  the  informa- 
tion, refer  to  the  time  of  filing  the  information  and  not  to 
the  time  of  the  acts  complained  of;  (d)  that  there  is  no 
averment  that  the  alleged  quarantine  was,  in  fact,  estab- 
lished against  plaintiff  in  error's  residence,  the  allegation 
in  that  regard  being  that  said  board  "having  directed  that 
said  Oscar  Tait,  his  residence  and  family  be  placed  under 
quarantine;"  (e)  that  there  is  no  averment  that  plaintiff 
in  error  had  notice  of  the  existence  of  a  quarantine  against 
his  family;  (/)  that  there  is  no  charge  that  the  person 
afflicted  with  scarlet  fever  was  at  the  time  at  the  home  of 
plaintiff  in  error;  that  the  allegation  that  the  sick  person 
was  a  member  of  his  household  is  not  equivalent  to  an 
allegation  that  the  person  afflicted  was  confined  within  the 
residence. 

Paragraph  ii6  of  chapter  34  of  Hurd's  Statutes  of 
191 1  provides  that  the  board  of  county  commissioners  in 
counties  not  under  township  organization  shall  constitute  a 
board  of  health,  and  authorizes  the  said  board,  upon  the 
"breaking  out  of  any  dangerously  communicable  diseases 
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in  their  county,"  to  make  and  enforce  "such  rules  and 
regulations  tending  to  check  the  spread  of  the  disease  with- 
in the  limits  of  such  county  or  town  as  may  be  necessary ; 
and  for  this  purpose  they  shall  have  power  to  quarantine 
any  house  or  houses,  or  place  where  any  infected  person 
may  be,  and  cause  notices  of  warning  to  be  put  thereon, 
and  to  require  the  disinfection  of  the  house  or  place/'  Para- 
graph 117  gives  said  board  of  health  the  following  powers: 
"First — To  do  all  acts,  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  promotion  of  health  or  the 
suppression  of  disease.  Second — To  appoint  physicians  as 
health  officers  and  prescribe  their  duties.  Third — To  in- 
cur the  expenses  necessary  for  the  performance  of  the 
duties  and  powers  enjoined  upon  the  board.  Fourth — To 
provide  gratuitous  vaccination  and  disinfection.  Fifth — 
To  require  reports  of  dangerously  communicable  diseases.'' 
Paragraph  118  provides  that  "any  person  who  shall  violate 
or  refuse  to  obey,  any  rule  or  regulation  of  the  said  board 
of  health,  shall  be  liable  to  a  fine  not  exceeding  $200  for 
each  offense,  or  imprisonment  in  the  county  jail  not  to  ex- 
ceed six  months,  or  both,  in  the  discretion  of  the  court." 

In  Potts  v.  Breen,  167  111.  67,  this  court  had  before  it 
the  validity  of  a  general  rule  promulgated  by  the  State 
Board  of  Health  requiring  all  children  to  be  vaccinated  as 
a  condition  upon  which  they  would  be  admitted  to  the  pub- 
lic schools.  The  rule  was  held  void  oh  the  ground  that  the 
general  delegation  of  power  to  the  State  Board  of  Health, 
when  considered  in  connection  with  other  provisions  of 
the  statute  defining  the  purposes  of  said  board,  did  not 
authorize  the  promulgation  and  enforcement  of  the  rule 
without  reference  to  any  emergency  requiring  action  on  the 
part  of  the  board  to  preserve  the  public  health  and  to  pre- 
vent the  spread  of  contagious  or  infectious  diseases.  While 
the  above  decision  involves  the  construction  of  a  different 
statute  from  the  one  upon  which  the  present  prosecution  is 
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based,  the  same  general  principle  involved  there  will  apply 
here  and  the  rules  of  construction  should  be  the  same  in 
both  cases.  That  case  holds  that  boards  of  health  may  not 
exercise  the  powers  vested  in  them  arbitrarily  and  with- 
out reference  to  existing  conditions.  It  never  was  the  in- 
tention of  the  legislature  to  grant  unlimited  discretion  to 
these  boards,  the  exercise  of  which  might  deprive  citizens 
of  legal  rights,  when  no  public  necessity  existed  for  so 
doing.  Such  boards  have  neither  legislative  nor  judicial 
powers.  Their  functions  are  purely  ministerial,  and  must 
be  exercised,  within  reasonable  limits,  for  the  purpose  of 
suppressing  diseases  and  preserving  the  health  of  the  peo- 
ple, which  is  the  purpose  for  which  they  are  created.  The 
legislature  may,  in  the  exercise  of  the  police  power  of  the 
State,  create  ministerial  boards  with  power  to  prescribe 
rules  and  impose  penalties  for  their  violation  and  provide 
for  the  collection  of  such  penalties,  and  the  exercise  of 
this  power  by  the  legislature  is  not  a  delegation  of  legisla- 
tive power. 

Plaintiff  in  error's  contention  that  the  act  of  the  legis- 
lature of  1901  is  unconstitutional  because  it  delegates  leg- 
islative power  to  boards  of  health  cannot  be  sustained. 
While  the  power  to  make  reasonable  rules  and  regulations 
does,  and  must  of  necessity,  exist  in  boards  of  health,  still 
the  exercise  of  such  power  must  be  safeguarded  so  as  to 
protect  the  rights  of  the  citizen.  Such  rules  and  regula- 
tions are  not  public  laws,  which  are  conclusively  presumed 
to  be  known.  It  would  be  monstrous  to  hold  that  a  citizen 
was  to  be  penalized  for  the  violation  of  a  rule  or  regula- 
tion of  which  he  had  no  knowledge,  and  it  would  likewise 
be  opening  the  door  for  oppression  to  hold  that  rules  and 
regulations  should  be  enforced  which  were  not  made  a  mat- 
ter of  record.  Taking  the  entire  statute  into  consideration, 
we  think  the  "rules  and  regfulations"  which  boards  of  health 
are  authorized  to  make  must  be  written  rules,  adopted  in 
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an  official  manner  and  duly  entered  of  record.  To  hold 
otherwise  would  be  to  give  the  legislation  a  construction 
which  would  render  it  invalid. 

Recurring  to  the  first  count  of  the  information,  it  will 
be  seen  that  it  does  not  aver  the  necessary  facts  to  show  the 
existence,  as  against  plaintiff  in  error,  of  a  valid  rule  or 
regulation.  It  is  not  averred  in  the  information  that  the 
county  board  of  Edwards  county  made  and  entered  any 
rule  or  regulation  of  record  in  relation  to  a  class  of  per- 
sons or  to  conditions  which  would  include  plaintiff  in  error 
or  his  premises.  While  it  is  necessary,  to  sustain  a  con- 
viction under  this  statute,  to  prove  that  plaintiff  in  error 
had  notice  of  the  existence  of  the  rule  which  he  is  charged 
with  violating,  still  it  is  not  indispensable  to  an  informa- 
tion or  an  indictment  under  this  statute  that  the  word 
"knowingly"  should  be  used.  That  word  is  not  found  in 
the  statute  upon  which  the  prosecution  is  based  and  is  no 
part  of  the  definition  of  the  offense.  The  rule  is,  that 
where  the  word  "knowingly'*  is  used  in  the  statute  and 
forms  a  part  of  the  definition  of  the  offense  it  must  be  used 
in  the  information  based  upon  such  statute.  (2  Bishop's 
New  Criminal  Proc.  482;  Bishop  on  Stat.  Crimes,  sec. 
733')  Where,  however,  the  word  is  not  used  in  the  stat- 
ute but  the  offense  is  of  such  a  character  that  it  is  neces- 
sary to  prove  guilty  knowledge  to  make  out  the  charge, 
proof  thereof  may  be  admitted  under  an  indictment  alleg- 
ing that  the  act  was  "willfully  and  unlawfully  committed." 
(15  Ency.  of  PI.  &  Pr.  432;  Wong  v.  Astoria,  13  Ore. 
538.)  The  information  was  sufficient  in  this  regard.  An 
information,  like  an  indictment,  must  allege  every  fact  es- 
sential to  the  existence  of  the  offense  charged,  and  no  pre- 
sumptions ar^  indulged  in  its  support  when  its  sufficiency 
is  challenged  by  a  motion  to  quash.  The  information  does 
hot  allege,  even  inferentially,  that  any  rule  or  regulation 
had  been  established  of  record  the  effect  of  which  was  to 
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place  the  residence  of  plaintiff  in  error  under  quarantine. 
The  allegation  on  this  point  in  the  information  is,  ''having 
directed  that  the  said  Oscar  Tait,  his  residence  and  family 
be  placed  under  quarantine."  The  penalty  imposed  by  par- 
agraph ii8  of  the  statute  is  for  the  violation  of  the  rules 
and  regulations  of  the  board  of  health.  A  direction  that 
a  thing  be  done  may  be  an  entirely  different  matter  from  a 
rule  requiring  it  to  be  done.  Plaintiff  in  error  could  not 
incur  the  penalties  of  the  statute  for  a  violation  of  a  mere 
direction,  unless  embodied  in  a  duly  established  rule. 

Plaintiff  in  error  makes  the  further  point  that  the  in- 
formation fails  to  show  the  existence  of  any  emergency 
justifying  the  action  of  the  board  of  health.  If  it  was  af- 
firmatively shown  that  a  single  case  of  scarlet  fever  or  other 
dangerous  and  communicable  disease  existed  in  a  house,  we 
think  that  that  would  be  sufficient  to  call  the  powers  of  the 
board  into  action.  It  is  not  necessary  that  the  board  should 
wait  until  the  disease  is  extended  to  other  localities  or  other 
persons  in  the  same  locality.  There  is,  however,  no  affirma- 
tive allegation  here  that  a  case  of  scarlet  fever  existed  at 
the  place  directed  to  be  placed  under  quarantine.  The 
allegation  is  that'  a  case  of  scarlet  fever  existed  in  the 
'^household*'  of  the  plaintiff  in  error.  The  word  ''house- 
hold" is  equivalent  to  the  word  *'family."  It  need  not 
necessarily  be  a  wife  or  child.  (4  Words  and  Phrases, 
3361.)  Manifestly,  to  justify  quarantine  the  afflicted  per- 
son must  be  within  the  place  to  be  quarantined.  One  may 
be  a  member  of  a  household  or  a  family  and  be  temporarily 
away  from  the  family  dwelling  place.  If  a  member  of  a 
family  was  stricken  with  a  contagious  disease  while  away 
from  home  that  circumstance  would  not  deprive  him  of 
the  character  of  a  member  of  the  family,  but  it  would  be 
a  sufficient  reason  for  not  placing  a  quarantine  against  the 
dwelling  house  where  such  person  resided. 
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The  first  count  of  the  information  is  defective  and  the 
court  erred  in  refusing  to  quash  it. 

The  second  count  of  the  information  charges  that  the 
plaintiff  in  error  "did  unlawfully,  willfully  and  maliciously 
violate  and  refuse  to  obey  the  rules  and  regulations  of  said 
board  of  health  by  sending  or  permitting  his  minor  daugh- 
ter, Eva  Tait,  to  attend  the  public  school  in  district  No.  45, 
in  Edwards  county,  while  she  was  then  and  there  afflicted 
with  scarlet  fever  and  while  under  the  aforesaid  quaran- 
.tine,"  etc.  This  count  is  open  to  the  objection  that  there 
is  no  averment  that  any  rule  had  been  officially  and  duly 
established  by  the  board  of  health  of  Edwards  county.  The 
same  objection  exists  as  to  the  third  count,  which  charges 
the  violation  of  the  rules  and  regulations  of  said  board 
against  plaintiff  in  error  "by  leaving  his  residence  while  a 
member  of  his  family  was  afflicted  with  a  dangerously  com- 
municable disease,  to-wit,  scarlet  fever,  and  mingling  with 
other  people  and  returning  to  his  aforesaid  residence,"  etc. 

All  of  the  counts  of  the  information  are  open  to  the  ob- 
jection already  pointed  out  as  to  the  first  count, — that  there 
is  no  positive  averment  that  a  valid  rule  had  been  adopted 
declaring  a  quarantine  which  would  include  the  residence 
of  plaintiff  in  error.  In  the  view  that  we  take  of  this  pro- 
ceeding it  is  necessary,  in  order  to  sustain  a  conviction, 
that  there  should  be  a  reasonable  and  valid  rule  entered  of 
record  by  the  board  of  health,  and  that  the  indictment  or 
information  which  is  based  upon  a  violation  of  such  rule 
should  aver  that  such  rule  was  duly  entered,  and  set  out  at 
least  enough  of  said  rule  to  show  that  the  act  charged  con- 
stituted a  violation  thereof.  Even  in  civil  actions  based 
upon  the  violation  of  a  municipal  ordinance  it  is  regarded 
as  the  better  practice  to  set  out  a  full  statement  as  to  the 
ordinance,  so  that  all  questions  as  to  its  sufficiency  may  be 
raised  by  a  demurrer.  {Missouri  City  v.  Hutchinson,  71 
Mo.  46;   White  v.  Neptune  City,  S^  N-  J.  L.  222;   Fink  v. 
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Milwaukee,  17  Wis.  26.)  By  all  rules  of  pleading  enough 
must  be  shown  to  establish  the  liability  of  the  person 
charged,  and  this  must  distinctly  appear  from  the  pleading. 
(15  Ency.  of  PI.  &  Pr.  424.)  This  rule  results  from  the 
private  character  of  such  ordinances,  of  which  no  court 
other  than  those  of  the  municipality  can  take  judicial  notice. 

The  errors  assigned  upon  the  giving  and  refusing  of 
instructions  cannot  be  considered  in  the  absence  of  a  bill 
of  exceptions  containing  all  of  the  evidence.  Thompson 
V.  People,  125  111.  256. 

For  the  error  in  refusing  to  quash  the  information  the 
judgment  of  the  county  court  of  Edwards  county  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Laura  B.  VanGundy,  Appellant,  vs.  Wiu^iam  A.  Steele 

•  et  al.  Appellees. 

Opinion  filed  December  ly,  ipi^. 

1.  Fraud — what  is  necessary  to  justify  setting  aside  deed  for 
false  representations.  To  justify  a  court  of  equity  in  setting  aside 
a  deed  upon  the  ground  of  false  representation  the  fact  of  such 
misrepresentation  must  be  established  by  clear  proof,  the  repre- 
sentation must  be  about  a  material  matter  and  be  relied  upon  by 
the  complaining  party,  and  if  the  representation  is  as  to  a  matter 
of  opinion  or  of  a  fact  equally  open  to  inquiry  by  both  parties, 
and  in  regard  to  which  neither  is  presumed  to  trust  or  rely  upon 
the  other,  equity  is  not  justified  in  interfering. 

2.  SAME-^m^r^  fact  that  complainant  has  made  a  bad  trade  is 
not  ground  for  setting  it  aside.  The  mere  fact  that  the  complain- 
ant in  a  bill  to  set  aside  a  deed  has  made  a  bad  trade  and  has 
received  less  for  her  farm  than  its  real  value  does  not  justify  a 
court  of  equity  in  setting  the  transaction  aside,  where  the  inade- 
quacy of  consideration  is  not  so  gross  as  to  be  unconscionable. 

3.  Same — when  appointment  of  conservator  is  entitled  to  little 
consideration.  In  a  proceeding  to  set  aside  a  deed,  the  fact  of  the 
appointment  of  a  conservator  for  the  complainant  and  her  hus- 
band some  months  after  the  deed  was  made  is  not  entitled  to  much 
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consideration,  where  it  appears  that  the  filing  of  the  petitions  for 
such  appointment,  the  issuing  of  the  summons  and  the  hearing  on 
the  petitions  occurred  on  the  same  day,  resulting  in  the  appoint- 
ment of  the  petitioner  as  conservator  for  both  parties,  and  where 
the  conservator  resigned  before  the  commencement  of  the  suit  to 
set  aside  tht  deed,  in  which  it  was  not  alleged  nor  attempted  to 
be  proved  that  complainant  was  of  unsound  mind. 

4.  DuKKSS — when  charge  of  duress  is  not  sustained.  A  charge 
in  a  bill  to  set  aside  a  deed  that  the  complainant  was  beaten  by 
her  husband  and  consented  to  sign  the  deed  because  she  was  in 
fear  of  her  life  is  not  sustained,  where  the  evidence,  though  con- 
flicting, does  not  so  preponderate  against  the  finding  of  the  mas- 
ter, as  approved  by  the  decree,  that  the  quarrel  and  alleged  assault 
were  occasioned  by  the  making  of  another  deed  for  a  different 
tract  of  land  several  days  before  the  making  of  the  deed  sought 
to  be  set  aside  had  been  mentioned,  as  to  justify  holding  the  find- 
ing to  be  unwarranted. 

5.  Parties — when  complainant's  husband  should  be  a  party  to 
bill  to  set  aside  deed.  A  bill  to  set  aside  a  deed  made  by  the  com- 
plainant and  her  husband  conveying  complainant's  farm  in  ex- 
change for  another  farm,  the  deed  to  which  was  taken  in  the  name 
of  her  husband,  who  also  held  the  title  to  the  personal  property 
which  went  widi  the  latter  farm,  should  make  the  husband  of  the 
complainant  a  party  to  the  suit. 

Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  William  C.  Johns,  Judge,  presiding, 

LeForgee,  Vail  &  Miller,  for  appellant. 

E.  J.  MiliJer,  W.  IC  Whitfield,  and  F.  M.  Har- 
BAUGH,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Moultrie  county  dismissing  for  want  of  equity,  upon  a 
hearing  of  the  evidence,  a  bill  fUed  by  appellant,  Laura  B. 
VanGundy,  by  her  next  friend,  to  set  aside  a  conveyance 
made  by  her  and  her  husband  to  William  A.  Steele  of  220 
acres  of  land  situate  in  Moultrie  county.  The  bill  prayed 
that  the  deed  be  set  aside  as  null  and  void,  that  the  title  to 
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the  land  and  possession  thereof  be  vested  in  complainant, 
and  that  Steele  be  required  to  account  for  the  use  of  the 
land  and  for  certain  moneys  received  by  him. 

The  deed  sought  to  be  set  aside  was  executed  March 
28,  191 1.  Complainant  and  her  husband,  Dan  VanGundy, 
then,  respectively,  about  forty-six  and  fifty-one  years  old, 
had  resided  for  many  years  on  a  farm  some  four  or  five 
miles  from  Sullivan,  the  county  seat  of  Moultrie  county. 
William  A.  Steele  resided  in  the  city  of  Sullivan,  where  he 
was  engaged  in  the  banking  business.  He  was,  and  had 
been  for  years,  president  of  the  Merchants  and  Farmers 
State  Bank  of  Sullivan,  and  the  parties  had  known  each 
other  for  a  long  time.  Dan  VanGundy,  the  complainant's 
husband,  was  a  customer  of  that  bank  and  had  transacted 
business  with  Steele  personally  and  with  the  bank.  Com- 
plainant owned  a  farm  of  220  acres  in  Moultrie  county, 
and  her  husband  owned  the  farm  of  160  acres  upon  which 
they  resided.  Steele  was  the  equitable  owner  of  a  farm 
of  417  acres  in  Marion  county,  Illinois,  200  acres  of  which 
was  in  apple  orchard.  The  trees  on  about  half  the  orchard 
were  about  eleven  years  old  and  on  the  other  half  about 
twenty-one  or  twenty-two  years  old.  The  legal  title  to  the 
Marion  county  land  was  vested  in  James  A.  Steele,  who 
held  it  in  trust  for  defendant,  William  A.  Steele.  James 
A.  Steele  Was  made  a  defendant  to  the  bill,  but  as  no  re- 
lief was  asked  against  him,  William  A.  vSteele  will  be  re- 
ferred to  hereafter  as  the  defendant.  On  the  23d  day  of 
March,  191 1,  defendant,  through  his  agent,  Wright,  pro- 
posed to  complainant's  husband  a  trade  of  defendant's  Ma- 
rion county  land  for  the  220  acres  of  Moultrie  county  land 
belonging  to  complainant.  The  result  of  the  first  talk  they 
had  about  it  was,  that  the  following  morning  complainant 
and  her  husband  went  to  Sullivan  for  the  purpose  of  going 
with  Wright  that  day  to  Marion  county  to  look  at  defend- 
ant's land.  They  went  by  rail,  arriving  at  the  farm  about 
noon,  and  after  driving  over  it  and  looking  at  it  returned 
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the  same  evening  to  Sullivan.  Complainant's  land  was  en- 
cumbered by  a  mortgage  for  $14,000  and  defendant's  land 
was  encumbered  for  $10,000.  The  original  proposition 
made  by  defendant,  through  his  agent,  to  the  VanGundy s 
was  to  give  his  Marion  county  land  (subject  to  the  en- 
cumbrance) and  $10,000  cash  for  complainant's  land,  sub- 
ject to  the  mortgage  on  it,  which  the  VanGundy s  thought 
was  $10,000  and  which  defendant  claims  he  understood 
was  only  $10,000.  This  proposition  was  not  acceptable  to 
complainant.  When  the  trade  was  finally  consummated, 
defendant  transferred  to  the  VanGundys  $2500  worth  of 
personal  property  on  the  Marion  county  farm  as  part  of 
the  consideration,  in  addition  to  the  cash  paid.  Dan  Van- 
Gundy had  a  number  of  interviews  with  defendant,  but  the 
negotiations  with  the  complainant  were  carried  on  by  the 
agent,  Wright.  The  husband  was  favorable  to  the  trade 
from  the  first  but  the  complainant  refused  to  agree  to  it. 
Wright  went  out  to  the  VanGundy  farm  the  morning  of 
March  28  and  talked  with  both  of  them  about  the  trade. 
He  testified  complainant  said  she  would  not  agree  to  the 
trade  unless  defendant  would  give  her  the  stock  and  other 
personal  property  on  the  farm;  that  he  told  her  defendant 
would  not  do  that,  and  he  thought  the  trade  off  and  went 
back  to  town.  In  the  afternoon  Dan  VanGundy  went  to 
defendant's  bank  in  company  with  Wright  and  informed 
defendant  his  wife  had  consented  to  make  the  trade  if 
defendant  jvould  put  in  all  the  personal  property  on  the 
Marion  county  farm,  which  defendant  agreed  to  do.  An 
automobile  was  sent  out  to  the  farm  for  complainant  and 
she  arrived  at  the  bank  about  four  or  four-thirty  o'clock. 
There  the  deed  was  prepared  and  executed  conveying  the 
220  acres  of  complainant's  land  to  defendant,  also  a  deed 
from  James  A.  Steele  to  Dan  VanGundy  for  the  Marion 
county  land,  and  a  deed  from  I>an  VanGundy  and  com- 
plainant to  complainant  for  the  VanGundy  home  farm  of 
160  acres.    Defendant  gave  VanGundy  a  certificate  of  de- 
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posit  for  $iOyOOO  and  caused  the  personal  property  on  the 
Marion  county  farm  to  be  turned  over  to  the  VanGundys. 

The  grounds  relied  upon  by  the  bill  and  proofs  were 
fraud,  and  that  complainant's  husband,  acting  under  the  in- 
fluence of  defendant,  assaulted  and  beat  her,  threatened  to 
kill  her  if  she  did  not  agree  to  the  trade,  and  so  terrorized 
her  that  she  agreed  to,  and  did,  sign  the  deed  under  duress 
and  coercicMi.  The  fraud  alleged  was  gross  inadequacy  of 
consideration  paid  for  complainant's  land  and  false  repre- 
sentations about  the  Marion  county  land. 

It  appears  from  the  bill  and  the  proofs  that  Dan  Van- 
Gundy  was,  and  had  been  for  some  time  prior  to  March, 
191 1,  somewhat  embarrassed' for  ready  cash.  Complain- 
ant's 220  acres  of  land  had  previously  been  mortgaged  for 
$10,000,  but  some  time  before  March,  191 1,  this  mortgage 
had  been  renewed  and  increased  to  $14,000.  Her  husband's 
160  acres  were  also  mortgaged  for  $10,000.  Both  of  these 
farms  were  worth  a  great  deal  more  than  they  were  en- 
cumbered for,  but  Dan  VanGundy  was  otherwise  in  debt, 
and  defendant's  bank  held,  either  as  owner  or  for  collec- 
tion, in  March,  191 1,  his  notes  and  obligations  amounting 
to  some  thousands  of  dollars.  It  is  alleged  in  the  bill  that 
I>an  VanGundy  is  a  simple,  ignorant,  uneducated  farmer, 
below  the  average  in  mentality,  easily  imposed  upon  and 
extremely  gullible ;  that  for  eight  years  previous  to  March, 
191 1,  he  had  been  possessed  of  a  mania  for  buying  and 
selling  land,  regardless  of  the  price  paid  or  the.  amount  the 

• 

land  he  acquired  was  encumbered  for,  and  that  in  this  way 
he  had  lost  large  sums  of  money  and  had  become  largely 
in  debt.  It  is  claimed  by  the  complainant  that  defendant, 
knowing  Dan  VanGundy  and  knowing  his  mental  capac- 
ity and  that  he  was  hard  pressed  for  ready  money,  con- 
ceived the  scheme  of  inducing  him,  by  the  temptation  of 
$10,000  in  ready  cash,  to  secure  the  conveyance  from  his 
wife  to  the  defendant  of  her  220  acres  of  land  in  exchange 
for  defendant's  Marion  county  farm.    It  is  claimed  by  com- 
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plainant  that  there  was  a  fiduciary  relation  existing  be- 
tween Dan  VanGundy  and  defendant ;  that  VanGundy  had 
always  done  his  banking  business  with  defendant,  had  ad- 
vised with  him  about  business  affairs,  had  secured  loans 
from  or  through  him,  and  had  come  to  have  great  faith  in 
his  judgment  and  honesty  and  to  rely  upon  anything  he 
said  or  advised.  Complainant  insists  the  220  acres  she  con- 
veyed to  defendant  were  worth  over  $40,000,  while  the 
Marion  county  farm  defendant  conveyed  to  her  husband 
was  worth  but  little,  if  any,  more  than  $20,000,  and  that 
the  consideration  paid  by  defendant  for  complainant's  land 
was  so  grossly  inadequate  as  to  amount  to  a  fraud.  Com- 
plai'nant  claims  she  was  opposed  to  making  the  trade  and 
refused  to  sign  a  deed  conveying  her  land  to  defendant  in 
exchange  for  the  Marion  county  farm,  the  personal  prop- 
erty of  defendant  on  the  farm  and  the  cash  payment  of 
$10,000,  but  that  through  the  influence  and  false  repre- 
sentations of  defendant  and  his  agent  to  her  husband  as 
to  the  value  of  the  Marion  county  land  he  became  wildly 
anxious  to  make  the  trade,  and  finally,  upon  her  flat  refusal 
to  do  so,  he  assaulted  and  beat  her  and  put  her  in  such 
fear  of  her  life  that  she  agreed  to,  and^  did,  sign  the  deed 
to  defendant.  She  claimed  she  did  not  know  her  husband 
was  named  as  grantee  in  the  deed  for  the  Marion  county 
land,  and  that  she  did  not  know  that  she  and  her  husband 
signed  a  deed  conveying  to  her  the  home  farm  of  160  acres, 
the  title  to  which  was  in  her  husband ;  that  she  signed  what 
she  was  told  to  sign  and  did  not  know  what  the  instruments 
were,  except  that  she  was  signing  a  deed  for  her  220  acres 
in  exchange  for  the  Marion  county  land,  some  cash  and  per- 
sonal property. 

The  Marion  county  land  was  encumbered  by  a  mort- 
gage for  $10,000,  which  was  assumed  and  agreed  to  be 
paid  by  the  VanGundy s,  and  by  the  terms  of  the  agreement 
defendant  was  to  assume  and  pay  a  $10,000  mortgage  on 
the  220  acres  of  complainant.    The  mortgage  on  complain- 
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ant's  land  was,  in  fact,  $14,000,  but  the  VanGundy s  were 
of  the  impression  it  was  only  $10,000.  It  is  charged  that 
defendant  knew  the  mortgage  was  $14,000  but  concealed 
this  knowledge  until  after  the  trade  was  made,  when  he 
told  Dan  VanGundy  that  there  had  been  a  mistake  as  to 
the  amount  of  the  mortgage, — that  he  had  accepted  the 
conveyance  of  the  220  acres  subject  to  a  $10,000  mortgage, 
when,  in  fact,  it  was  mortgaged  for  $14,000.  VanGundy 
insisted  that  it  was  only  $10,000,  until  he  went  with  de- 
fendant and  examined  the  record  of  the  mortgage,  and 
to  adjust  the  matter  he  then  gave  defendant  a  check  for 
$4000,  which  was  paid  out  of  the  $10,000  deposit  of  the 
cash  payment  made  by  defendant  as  part  of  the  difference 
of  the  values  between  the  two  properties.  It  will  be  seen, 
therefore,  that  the  actual  consideration  paid  for  the  220 
acres  of  land  was  the  Marion  county  farm  of  defendant, 
$6000  in  cash  and  $2500  of  personal  property.  For  this 
he  received  a  conveyance  of  complainant's  220  acres,  and 
although  it  is  not  so  recited  in  the  deed  to  him,  it  is  ad- 
mitted he  took  it  subject  to  a  $14,000  mortgage. 

The  evidence  of  the  respective  parties  was  highly  con- 
flicting upon  all  the  material  propositions.  Upon  the  ques- 
tion of  the  value  of  complainant's  land  the  lowest  value  tes- 
tified to  by  any  witness  on  her  behalf  was  $200  per  acre 
and  the  highest  $227  per  acre.  The  lowest  value  placed 
upon  it  by  any  of  defendant's  witnesses  was  $160  per  acre 
and  the  highest  $200  per  acre.  The  lowest  value  placed  by 
complainant's  witnesses  upon  the  Marion  county  land  was 
$37.50  per  acre  and  the  highest  $60  per  acre.  A  majority 
of  complainant's  witnesses  fix  its  value  at  $50  per  acre. 
Three  of  defendant's  witnesses  testified  the  Marion  county 
land  was  worth  $100  per  acre,  two  that  it  was  worth  $75 
per  acre,  one  that  it  was  worth  $85  per  acre,  another  $80 
per  acre  and  another  $77.50  per  acre.  The  evidence  was 
heard  by  a  special  master  in  chancery,  who  reported  hi.s 
conclusions  of  law  and  fact  to  the  court.     He  found  and 
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reported  that  there  were  no  such  misrepresentations  made 
as  to  the  value  of  the  Marion  county  land  as  to  justify  set- 
ting the.  deed  aside  for  fraud  and  misrepresentation,  and 
that  it  should  not  be  set  aside  on  account  of  the  inadequacy 
of  consideration. 

The  VanGundys  went  down  to  Marion  county  and  ex- 
amined the  farm  before  the  trade  was  consummated.  They 
drove  all  over  it, — the  orchard,  as  well  as  that  part  of  the 
farm  not  in  orchard.  They  saw  the  character  of  crops 
which  had  been  raised  on  the  farm  land  and  talked  with 
the  tenant  on  the  farm.  They  had  an  opportunity  to  make 
all  such  investigation  of  the  soil  as  they  desired  to  make. 
There  is,  we  think,  no  basis  whatever  for  any  contention 
that  there  was  any  fraudulent  representation  as  to  the  char- 
acter of  the  land.  Complainant's  principal  claim  upon  this 
branch  of  the  case  is  that  defendant  and  his  agent,  Wright, 
misrepresented  the  value  of  the  orchard  and  the  income  de- 
fendant had  been  receiving  from  it.  It  is  not  claimed  de- 
fendant made  any  representations  to  complainant  about  the 
orchard,  but  Dan  VanGundy  testified  that  defendant  said 
to  him  the  orchard  was  a  fine  one;  that  the  trees  on  part  of 
it  were  twenty-three  years  old  and  on  a  part  of  it  fifteen 
years;  that  he  had  received  but  two  crops  off  the  orchard, 
because  part  of  the  trees  were  too  young;  that  he  never 
made  any  statement  about  what  the  fruit  sold  for.  He  tes- 
tified Wright  stated  the  orchard  was  a  fine  one;  that  one 
tree  had  produced  thirty-four  bushels;  that  the  trees  were 
valued  at  $15  each;  that  the  fruit  had  sold  for  $10,  $8  and 
$5  per  tree  and  was  never  known  to  sell  for  less  than  $3 
per  tree;  that  defendant  had  received  $40,000  one  year 
from  the  place;  that  men  came  and  bought  orchards  by 
the  tree,  like  broom-corn  men,  and  paid  from  $3  to  $15 
per  tree  for  the  fruit.  Mrs.  Chipps,  a  daughter  of  the 
VanGundys,  testified  substantially  to  the  same  statements 
made  by  Wright  about  the  orchard  that  complainant  .testi- 
fied to.    Defendant  testified  he  told  Dan  VanGundy  about 
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the  number  of  trees  in  the  orchard  and  the  care  he  had 
taken  of  them,  before  the  VanGundy s  went  to  see  the  farm ; 
that  he  told  him  he  had  never  had  but  two  crops  from 
the  orchard,  and  that  from  one  of  them  he  received  about 
$2500.  He  testified  the  trees  on  part  of  the  orchard  were 
about  eleven  years  old  when  the  trade  was  made,  and  on 
the  remainder  (about  sixty  acres)  they  were  twenty-one  or 
twenty-two  years  old.  He  testified  that  in  his  talk  with 
VanGundy  the  value  of  the  two  farms  was  not  spoken  of ; 
that  he  made  the  offer  to  exchange  the  Marion  county  farm 
and  $10,000  cash  for  complainant's  land,  each  to  assume  a 
$10,000  mortgage  on  the  respective  farms.  Wright  denied 
making  the  statements  about  the  value  of  the  orchard  tes- 
tified to  by  complainant,  her  husband  and  daughter.  *  He 
testified  he  told  VanGundy  that  he  (Wright)  knew  nothmg 
about  the  farm  in  Marion  county;  that  defendant  said  it 
was  a  pretty  good  farm  for  that  section  and  had  a  fine 
orchard  on  it  but  he  had  never  received  much  benefit  from 
it;  that  he  had  spent  a  large  sum  of  money  in  taking  care 
of  it,  until  it  was  now  where  it  would  be  profitable;  that 
there  were  8000  trees  in  the  orchard,  and  that  he  (defend- 
ant) had  received  $2400  or  $2500  from  it.  Wright  fur- 
ther testified  he  told  VanGundy  to  go  and  look  at  the  land 
and  exercise  his  own  judgment;  that  he  suggested  to  him 
to  take  a  spade  for  the  purpose  of  digging  up  and  examin- 
ing the  soil. 

The  orchard  has  not  been  a  profitable  investment  since 
the  trade  was  made,  but  in  view  of  the  conflicting  testi- 
mony, as  well  as  the  character  of  it,  and  the  subject  mat- 
ter of  the  representations,  it  cannot  be  said  that  the  decree 
approving  the  finding  of  the  master  that  no  such  false  rep- 
resentations were  made  as  to  justify  setting  aside  the  deed, 
was  so  palpably  contrary  to  the  evidence  as  to  justify  a 
reversal  of  the  decree  upon  that  ground.  To  justify  a 
court  of  equity  in  setting  aside  a  deed  upon  the  ground  of 
misrepresentations,  the  fact  of  misrepresentation  must  be 
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established  by  clear  proof,  must  be  about  a  material  matter 
and  must  be  relied  upon  by  the  complaining  party.  If  the 
representation  is  as  to  a  matter  of  opinion  or  a  fact  equally 
open  to  the  inquiry  of  both  parties,  and  in  regard  to  which 
neither  is  presumed  to  trust  or  rely  upon  the  other,  it  will 
furnish  no  basis  for  equitable  interference  on  the  ground 
of  fraud.  (Tuck  v.  Downing,  76  111.  71 ;  Young  v.  Young, 
113  id.  430;  Fauntleroy  v.  Wilcox,  80  id.  477;  Schramm 
V.  O'Connor,  98  id.  539.)  The  same  thing  is  true,,  also,  as 
to  the  question  of  gross  inadequacy  of  consideration.  It 
may  be, — in  fact  we  think  it  is, — true  that  defendant  got 
the  best  of  the  trade,  but  the  testimony  upon  the  question 
of  values  does  not  show  such  inadequacy  of  consideration 
paid  by  defendant  as  to  authorize  a  disturbance  of  the  de- 
cree upon  that  ground.  We  think,  also,  it  was  correctly 
held  that  no  fiduciary  relation  existed  between  defendant 
and  Dan  VanGundy.  {Bishop  v.  Hilliard,  227  111.  382; 
Dick  V.  Alters,  243  id.  231.)  It  is  argued  by  ccwnplainant 
that  such  relation  did  exist  between  them,  by  reason  of 
which  and  by  reason  of  the  weak  mentality  of  Dan  Van- 
Gundy defendant  used  him  as  his  agent  or  ally  in  bringfing 
about  a  consummation  of  the  trade.  This,  we  think,  is  not 
sustained  by  the  testimony.  The  equities  in  the  lands  of 
the  complainant  and  her  husband  in  Moultrie  county  were 
worth  largely  more  than  the  encumbrances,  but  Dan  Van- 
Gundy owed  other  debts  than  those  secured  by  the  mort- 
gages, which  he  had  not  sufficient  funds  in  ready  money  to 
pay.  The  only  conclusion  we  can  arrive  at  from  the  tes- 
timony is  that  he  thought  defendant  was  offering  a  good 
trade,  and  as  the  cash  payment  would  relieve  his  financial 
embarrassment  at  the  time,  he  appears  to  have  been  will- 
ing, and  even  desirous,  that  his  wife  agree  to  the  trade. 
He  does  not  appear  to  have  been  a  very  successful  financier 
and  in  the  management  of  his  business  and  making  trades 
had  become  considerably  in  debt,  but  the  proof  does  not 
sustain  the  theory  that  he  was  nan  compos  mentis  or  so 
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weak  in  mind  as  to  be  unable  to  transact  business.  Many 
men  of  the  strongest  mentality  have  made  unprofitable 
trades  and  have  unfortunately  involved  themselves  in  debt. 
Men  who  are  successful  along  those  lines  generally  think 
those  who  have  failed  exercised  bad  judgment,  but  it  does 
not  follow  that  because  they  have  done  so  they  are  mental 
incapables. 

It  was  alleged  in  the  bill  that  in  August  after  the  trade 
was  made  the  county  court  of  Moultrie  county  adjudged 
both  complainant  and  her  husband,  distracted  persons  and 
appointed  a  conservator  for  them.  Afterwards,  and  be- 
fore this  suit  was  brought,  the  conservator  resigned,  and 
no  other  conservator  having  been  appointed,  and  complain- 
ant not  having  been  released  from  the  disability  imposed 
upon  her  by  the  judgment,  this  suit  was  brought  in  her 
name  by  next  friend.  It  is  neither  alleged  in  the  bill  nor 
attempted  to  be  proven  by  the  evidence  that  complainant 
was  of  unsound  mind  or  incapable  of  knowing  and  under- 
standing fully  the  nature  and  effect  of  what  she  was  doing 
when  she  executed  the  deed.  So  far  as  this  record  shows, 
she  is,  and  always  has  been,  a  woman  of  at  least  ordinary 
intelligence  and  firmness  of  character.  The  judgment  of 
the  county  court  was  offered  in  evidence,  and  shows  that 
on  the  14th  day  of  August,  191 1,  Charles  Shuman  pre- 
sented to  the  court  petitions  for  the  appointment  of  a  con- 
servator for  complainant  and  her  husband,  alleged  to  be 
distracted  persons.  Thereupon  the  court  ordered  a  sum- 
mons 10  issue  commanding  the  sheriff  to  summon  com- 
plainant and  her  husband  to  appear  before  the  court  on  the 
same  day  for  hearing.  A  hearing  was  had  on  the  same 
day  under  both  petitions,  both  parties  were  adjudged  dis- 
tracted persons  and  the  petitioner  was  appointed  conserva- 
tor for  both  of  them.  Whether  the  judgment  was  abso- 
lutely void  or  not,  it  is  entitled  to  little  consideration  in 
the  determination  of  this  case. 
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If  there  is  any  ground  upon  which  a  court  would  be 
justified  in  setting  aside  complainant's  deed  it  would  be 
upon  the  charge  that  complainant  was  in  fear  of  her  life, 
and  acting  under  such  fear  and  compulsion  of  her  husband 
she  signed  the  deed.  It  is  undisputed  that  she  and  her 
husband  had  a  serious  controversy  about  the  execution  of 
a  deed,  and  that  the  controversy  reached  such  a  stage  of 
violence  and  danger  that  Mrs.  Chipps,  a  daughter  of  the 
VanGundys,  who  was  in  the  house  with  them  at  the  time, 
called  for  help  over  the  telephone  and  some  neighbors  came 
to  the  VanGundy  house,  but  the  testimony  is  in  hopeless 
and  irreconcilable  conflict  as  to  the  date  when  that  alterca- 
tion occurred.  The  VanGundys  and  some  other  witnesses 
fix  the  date  as  being  the  28th  of  March, — the  day  the  deed 
was  executed  to  defendant.  Others  who  came  when  they 
heard  of  the  trouble,  and  witnesses  who  learned  of  it  the 
day  it  was  reported  to  have  occurred,  testified  it  was  on  the 
17th  day  of  March,  and  some  of  them  fixed  this  as  being 
the  date  because  of  a  certain  funeral  which  occurred  that 
day  and  which  they  attended..  On  the  17th  or  18th  of 
March,  VanGundy  and  a  man  by  the  name  of  Kibbe  agreed 
upon  an  exchange  of  lands  in  the  State  of  Indiana,  and 
a  deed  bearing  date  March  18  but  executed  and  acknowl- 
edged March  22  was  made  by  the  VanGundys  to  Kibbe* 
Defendant  insists  the  proof  shows  it  was  about  this  deed 
that  the  quarrel  occurred,  while  complainant  contends  that 
it  occurred  March  28  and  was  about  her  signing  the  deed 
to  defendant.  If  it  did  occur  March  17  it  had  no  connec- 
tion with  the  deed  here  sought  to  be  set  aside,  for  the  trade 
for  the  Marion  county  farm  had  not  been  mentioned  at 
that  time.  We  shall  not  attempt  to  analyze  the  evidence. 
There  are  matters  testified  to  by  witnesses  on  both  sides 
with  reference  to  the  date  of  the  quarrel  which  would 
make  it  seem  improbable  that  they  could  be  mistaken  about 
the  date.  It  is  clear  that  one  side  or  the  other  was  mis- 
taken, and,  singular  as  it  may  appear,  it  is  difficult  to  give 
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any  convincing  reason  why  the  date  fixed  by  the  witnesses 
on  one  side  should  be  accepted  in  preference  to  the  date 
fixed  by  the  witnesses  on  the  other  side.  The  master'  found 
and  reported,  and  the  report  was  approved  by  the  decree, 
that  the  assault  upon  complainant  by  her  husband  did  not 
occur  on  the  day  she  signed  the  deed  to  defendant.  The 
testimony  upon  this  question  is  so  evenly  balanced  that  we 
cannot  say  the  finding  and  decree  were  unwarranted. 

Upon  the  merits  this  case  depends  largely  upon  ques- 
tions of  fact.  The  case  has  been  argued  elaborately  and 
with  great  ability.  We  have  given  it  careful  consideration, 
and  while  we  have  only  briefly  referred  to  the  voluminous 
testimony,  we  have  examined  it  with  care  and  are  satisfied 
we  would  not  be  warranted  in  reversing  the  decree  upon 
the  ground  that  it  is  contrary  to  the  evidence.  We  might 
have  disposed  of  the  case  without  full  consideration  of  its 
merits,  on  the  ground  that  complainant's  husband  was  not 
made  a  party  to  the  bill.  He  had  received  and  held  the 
title  to  the  land  and  personal  property  in  Marion  county 
and  we  think  he  was  a  necessary  party.  But  we  concluded 
to  look  into  the  merits  of  the  case,  and  decided,  after  doing 
so,  that  as  in  our  view  complainant  would  not  have  been 
entitled,  under  the  evidence,  to  the  relief  prayed  even  if 
her  husband  had  been  made  a  party,  we  prefer  to  base  our 
decision  upon  that  ground.  While  we  are  impressed  that 
the  trade  between  complainant  and  defendant  was  not  a 
profitable  one  for  complainant,  the  proof  does  not  show 
that  there  was  any  such  fraud,  misrepresentation  or  decep- 
tion practiced  by  defendant  upon  the  VanGundy s  as  to  jus- 
tify a  reversal  of  the  decree,  and  it  is  therefore  affirmed. 

Decree  affirmed. 
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Patrick  Leahy,  Appellant,  vs,  John  J.  Nolan  et  al 

Appellees. 

Opinion  Hied  December  ly,  1913, 

1.  Equity — allegations  and  proof  must  correspond  in  order  to 
grant  relief  prayed.  In  equity  the  allegations  and  the  proof  must 
correspond,  and  in  order  to  grant  the  relief  prayed  for  in  the  bill 
the  court  must  be  able  to  find  that  the  facts  alleged  therein  are  true. 

2.  Same — when  bill  must  be  dismissed  for  want  of  equity.  If 
the  allegations  in  a  bill  to  set  aside  a  deed  are  not  established  by 
the  proof  and  no  amendment  of  the  bill  to  correspond  with  the 
proof  is  made  the  chancellor  cannot  do  otherwise  than  enter  a  de- 
cree dismissing  the  bill,  although  the  decree  makes  findings  con- 
cerning the  complainant's  title  according  to  the  fact,  which  serve 
as  notice  and  protect  the  complainant's  equitable  rights. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

S.  L.  &  Fred  Lowenthal,  for  appellant. 

Rudolph  Frankenstein,  and  Thomas  J.  Lynch,  for 
appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Patrick  Leahy,  the  appellant,  filed  his  bill  of  complaint 
in  the  circuit  court  of  Cook  county  against  John  J.  Nolan 
and  Mary  Nolan,  the  appellees,  and  Patrick  J.  Nolan,  pray- 
ing the  court  to  set  aside  a  deed  to  lot  53  in  a  re-subdivi- 
sion of  block  4  in  a  subdivision  described  in  the  bill,  in 
Cook  county,  which  purported  to  have  been  made  by  ap- 
pellant and  his  wife  to  John  J.  Nolan  on  September  29, 
1909,  and  which  was  recorded  in  the  recorder's  office  in 
said  county.  The  ground  upon  which  the  prayer  was  based 
was  that  the  deed  was  forged,  and  the  bill  alleged  that  the 
appellant  could  neither  read  nor  write ;  that  if  there  was 
a  signature  or  mark  on  the  deed  purporting  to  be  his  it  was 
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a  forgery;  that  he  had  lived  on  the  premises  about  thirty- 
five  years  and  had  always  paid  the  taxes ;  that  the  appellee 
John  J.  Nolan  made  a  deed  of  the  lot  on  April  26,  1910, 
to  Patrick  J.  Nolan,  and  that  Patrick  J.  Nolan  conveyed 
the  premises,  on  July  8,  191 1,  to  his  mother,  Mary  Nolan. 
The  appellees,  John  J.  Nolan  and  Mary  Nolan,  answered 
the  bill,  denying  that  the  deed  was  a  forgery  and  alleging 
that  it  was  made  and  subscribed  by  the  appellant  and  his 
wife  on  condition  that  appellant  should  be  permitted  to  oc- 
cupy the  premises  during  his  lifetime,  and  that  John  J.  No- 
lan and  Patrick  J.  Nolan  should  care  for  and  support  him 
during  his  lifetime,  out  of  the  income  and  proceeds  of  the 
premises.  Patrick  J.  Nolan,  who  was  insane,  answered 
by  his  guardian  ad  litem,  and  the  bill  was  afterwards  dis- 
missed as  to  him.  The  cause  was  heard  by  the  chancellor, 
and  a  decree  was  entered  finding  that  the  title  to  the  prem- 
ises was  in  the  appellee  Mary  Nolan,  to  be  held  in  trust  by 
her  for  the  appellant  and  for  his  use;  that  upon  the  death 
of  the  appellant  the  premises  were  to  go  to  his  heirs ;  that 
the  premises  should  be  held  for  the  payment  of  an  existing 
mortgage  and  any  renewal  of  the  same,  and  for  moneys 
paid  out  for  taxes  or  insurance,  or  for  similar  charges ;  that 
the  rent,  after  payment  of  the  charges,  should  go  to  the 
appellant;  and  that  the  appellees  were  not  guilty  of  any 
fraud  and  acted  in  perfectly  good  faith  in  all  matters  touch- 
ing the  premises.  Following  these  findings  there  was  an 
order  dismissing  the  bill  for  want  of  equity.  The  appel- 
lant was  allowed  an  appeal,  which  he  perfected. 

The  proofs  did  not  correspond  with  or  sustain  the  al- 
legations of  the  bill  or  the  answer.  There  was  a  complete 
failure  to  establish  the  charge  made  by  the  bill  that  the 
deed  was  forged.  The  evidence  showed  the  following  facts : 
Mary  Leahy,  wife  of  appellant,  was  ill  and  desired  to  make 
a  will  in  his  favor,  and  an  attorney  was  sent  for.  She  had 
no  title  to  the  lot  or  any  part  of  it  but  only  an  inchoate 
right  of  dower,  but  the  attorney  understood  from  appellant 
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and  his  wife  that  the  title  was  in  both  of  them,  and  he 
therefore  suggested  making  a  deed  to  a  third  person,  who 
would  transfer  the  property  back  to  the  appellant  and  save 
the  expense  of  going  through  the  probate  court.  Ax:cord- 
ingly  he  wrote  a  warranty  deed  to  the  appellee  John  J. 
Nolan,  a  nephew  of  the  appellant,  and  it  was  signed  by  the 
appellant  and  his  wife  and  acknowledged  before  a  notary 
public.  The  attorney  also  wrote  a  deed  from  John  J.  No- 
lan to  the  appellant  for  the  purpose  of  re-conveying  the 
premises  and  carrying  out  the  agreement.  That  deed  was 
signed  by  John  J.  Nolan  but  was  never  acknowledged  or 
delivered.  Afterward,  on  April  26,  1910,  John  J.  Nolan 
deeded  the  lot  to  his  brother,  Patrick  J.  Nolan,  who  is  now 
insane,  and  who  conveyed  it,  July  8,  191 1,  to  his  mother, 
Mary  Nolan,  a  sister  of  the  appellant.  There  was  a  mort- 
gage for  $900  on  the  lot  when  appellant  and  his  wife  made 
the  deed,  which  was  taken  up  by  Patrick  J.  Nolan  on  April 
14,  1 910,  and  appellant  gave  Patrick  his  note  for  $900. 
The  appellant  remained  in  possession  of  the  premises  and 
was  regarded  by  all  the  parties  as  the  real  owner  of  the 
property.  Mary  Nolan  borrowed  $900  by  mortgaging  the 
property,  and  the  mortgage  represents  the  same  encum- 
brance formerly  on  the  property.  John  J.  Nolan  never 
paid  any  taxes  or  insurance  and  had  nothing  to  do  with  the 
property,  and  appellant  has  paid  the  interest  on  the  mort- 
gage and  the  taxes.  Mary  Nolan,  sister  of  the  appellant, 
testified  that  he  was  a  poor,  old  creature  and  could  not  take 
care  of  himself,  and  she  was  just  protecting  him  by  hold- 
ing the  title,  for  if  he  had  the  title  he  would  sell  the  prem- 
ises and  lose  the  proceeds. 

It  is  the  rule  of  courts  of  equity  that  allegations  and 
proofs  must  correspond,  and  in  order  to  grant  the  relief 
prayed  for  in  a  bill  the  court  must  be  able  to  find  that  the 
facts  alleged  therein  are  true.  The  proofs  did  not  sustain 
the  charge  contained  in  the  bill  and  no  amendment  was 
made  to  make  the  bill  correspond  with  the  proofs.     No 
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other  course  was  open  to  the  chancellor  except  to  dismiss 
the  bill  on  the  ground  that  the  appellant  failed  to  prove  the 
case  made  by  it,  but  the  chancellor  took  the  precaution  to 
make  findings  concerning  the  title  according  to  the  fact, 
which  would  serve  as  notice  to  anyone  dealing  with  the 
property  and  would  protect  the  appellant  in  his  equitable 
rights. 

The  decree  is  affirmed.  ^^^^^^  ^^^„,^^_ 


Edwin  B.  Sheldon  et  al.  Appellants,  vs.  Maclay  Hoyne, 

State's  Attorney,  Appellee. 

Opinion  Hied  December  ij,  i^i^ — Rehearing  denied  Feb,  §,  1914. 

1.  Constitution Ai,  i^w — purpose  of  a  constitutional  provision 
concerning  due  process  of  law.  The  purpose  of  the  "due  process 
of  law"  provision  of  the  constitution  is  to  protect  every  person  in 
his  personal  and  property  rights  against  the  arbitrary  action  of  any 
person  or  authority. 

2.  Same — due  process  of  law  does  not  necessarily  mean  judi- 
cial proceedings.  Due  process  of  law  does  not  necessarily  mean 
judicial  proceedings,  and  a  general  law  administered  in  its  regular 
course  according  to  the  form  of  procedure  suitable  and  proper  to 
the  nature  of  the  case,  conformable  to  the  fundamental  rules  of 
right  and  affecting  alike  all  persons  of  the  same  class  under  simi- 
lar circumstances,  is  due  process  of  law. 

3.  SAut-;-power  to  make  laws  cannot  be  delegated  by  the  leg- 
islature. The  power  to  make  laws  for  a  State  is  a  sovereign  power 
vested  in  the  legislature  and  cannot  be  delegated;  but  while  the 
legislature  cannot  divest  itself  of  the  power  to  determine  what  the 
law  shall  be,  it  may  authorize  others  to  do  those  things  which  it 
is  not  practicable  for  it  to  do  itself. 

4.  Same — when  law  is  invalid  for  vesting  discretion  in  oMcer. 
The  method  of  enforcing  a  law  may  be  left  to  the  discretion  of  ad- 
ministrative officers,  but  a  law  which  vests  in  such  officers,  unregu- 
lated by  any  rules  or  conditions,  the  power  to  determine  whether 
such  law  shall  be  enforced  at  all  with  reference  to  persons  in  the 
same  class  is  purely  arbitrary  and  is  invalid,  as  arbitrary  power, 
to  be  exercised  according  to  the  caprice  of  public  officials,  is  in- 
consistent with  our  system  of  government. 
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5.  Same — proviso  to  section  2  of  Gas  Safety  Appliance  act  of 
ipii  is  int^alid.  The  proviso  to  section  2  of  the  Gas  Safety  Ap- 
pliance act  of  191 1  (Laws  of  191 1^  p.  146,)  places  in  the  tire  mar- 
shal, or  other  designated  officer,  the  power  to  say  who  shall  be 
amenable  to  the  law,  without  any  limitations  or  rules  for  the  exer- 
cise of  his  discretion,'  and  is  therefore  invalid. 

6.  Same — invalidity  of  proviso  to  section  2  of  Gas  Safety  Ap- 
pliance act  renders  entire  act  invalid.  The  invalidity  of  tlie  pro- 
viso to  section  2  of  the  Gas  Safety  Appliance  act  of  191 1  renders 
the  entire  act  invalid,  as  the  elimination  of  the  proviso  would 
cause  results  not  contemplated  by  the  legislature,  in  that  the  act 
would  then  apply  to  all  classes  of  cases  notwithstanding  the  legis- 
lature intended  by  such  proviso  to  exempt  from  the  act  buildings 
where  the  flow  of  gas  was  comparatively  small. 

7.  Same — when  invalid  provision  of  act  renders  the  whole  act 
invalid.  Where  that  part  of  an  act  which  is  unconstitutional  so 
limits  and  qualifies  the  remaining  portion  that  the  latter,  when 
stripped  of  the  unconstitutional  provision,  is  essentially  different 
in  its  effect  and  operation  from  what  it  would  be  were  the  whole 
law  valid,  the  act  must  be  held  invalid  as  a  whole. 

AppEai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honore,  Judge,  presiding. 

Tenney,  Harding  &  Sherman,  for  appellants. 

Zach  Hofheimer,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellants,  Edwin  B.  Sheldon  and  Frances  Sheldon 
Whitehouse,  as  executors  and  trustees  under  the  last  will 
and  testament  of  Edward  H.  Sheldon,  deceased,  filed  their 
bill  of  complaint  in  the  circuit  court  of  Cook  county,  on 
behalf  of  themselves  and  other  property  owners  similarly 
situated,  to  enjoin  the  State's  attorney  of  that  county  from 
prosecuting  them  under  the  statute  known  as  the  Gas  Safety 
Appliance  act,  passed  by  the  Illinois  legislature  in  191 1. 
The  court  sustained  appellee's  demurrer  to  the  bill,  and 
appellants  having  elected  to  stand  by  their  bill  it  was  dis- 
missed for  want  of  equity,  at  their  costs.    The  injunction 
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was  asked  on  the  ground  that  the  act  in  question  was  un- 
constitutional. For  that  reason  the  case  has  been  brought 
directly  to  this  court. 

The  constitutionality  of  the  act  is  attacked  on  several 
grounds,  among  others,  that  by  the  proviso  to  section  2  of 
the  act  certain  buildings  are  exempt  from  its  provisions  at 
the  discretion  of  the  fire  marshal,  and  that  therefore  the 
act  applies  to  one  property  but  not  to  another,  where  both 
are  in  the  same  situation  and  of  the  same  class.  The  sec- 
ond section,  after  providing  as  to  the  character  of  the  gas 
safety  appliances  that  shall  be  installed  under  the  supervi- 
sion and  control  of  the  duly  authorized  officer,  concludes: 
"Provided,  however,  that  in  all  cases  where  the  total  vol- 
ume of  gas  led  into  any  building  or  buildings,  is  not  more 
than  the  average  volume  delivered  through  a  three- fourths 
inch  pipe,  then  all  such  buildings  shall  be  exempt  from 
the  requirements  herein  named,  unless  the  conditions  under 
which  the  gas  is  used  are  such  as  to  endanger  life  or  prop- 
erty to  the  same  extent  as  the  larger  average  volume  car- 
ried by  pipes  of  the  next  larger  size,  then  in  all  such  cases, 
at  the  discretion  of  said  duly  authorized  officer  or  officers, 
all  such  buildings  may  be  required  to  be  equipped  as  pro- 
vided for  herein."  (Laws  of  191 1,  p.  146.)  The  plain 
meaning  of  this  proviso  is,  that  where  the  total  volume  of 
gas  led  into  a  building  is  not  more  than  the  average  volume 
delivered  through  a  three-fourths  inch  pipe  the  building  in 
question  may  or  may  not  be  exempt  from  the  operation  of 
the  law,  in  the  discretion  of  the  fire  marshal  or  other  au- 
thorized officer  or  officers.  Such  officer  is  not  to  determine 
whether  the  conditions  are  such  that  they  endanger  life  or 
property.  The  law  gives  him  no  such  power,  but,  that  fact 
being  established,  the  statute  does  not  provide  how  such 
officer  is  to  exercise  his  discretion.  He  acts  without  anv 
rules  or  provisions  in  the  law  to  direct  or  restrict  him  as 
to  whether  the  law  shall  apply  to  or  affect  any  certain 
building. 
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• 

Section  2  of  article  2  of  the  constitution  of  Illinois 
provides :  "No  person  shall  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law."  Due  process  of  law 
does  not  necessarily  mean  judicial  proceedings.  Orderly 
proceedings  under  established  rules  not  violating  funda- 
mental rights  must  be  observed,  but  there  is  no  vested  right 
in  any  particular  remedy  or  form  of  proceeding.  A  gen- 
eral law  administered  in  its  regular  course  according  to  the 
form  of  procedure  suitable  and  proper  to  the  nature  of  the 
case,  conformable  to  the  fundamental  rules  of  right  and 
affecting  all  persons  alike,  is  due  process.  (People  v.  Apfel- 
baum,  251  111.  18.)  The  purpose  of  this  constitutional  re- 
quirement is  to  protect  every  person  in  his  personal  and 
property  rights  against  the  arbitrary  action  of  any  person 
or  authority.  (Klafter  v.  Examiners  of  Architects,  259 
111.  15.)  A  statute,  to  conform  to  these  maxims,  must  be 
binding  upon  and  affect  alike  each  member  of  the  com- 
munity of  the  same  class  or  under  similar  circumstances. 
State  V.  Ashbrook,  154  Mo.  375. 

The  power  to  make  the  laws  for  a  State  is  vested  in  the 
legislature  and  is  a  sovereign  power,  requiring  the  exercise 
of  judgment  and  discretion.  On  common  law  principles, 
as  well  as  by  settled  constitutional  law,  it  is  a  power  which 
cannot  be  delegated.  *'This  is  a  general  rule  or  maxim, 
but,  like  all  other  rules  of  the  common  law,  it  is  flexible, 
extending  as  far  as  the  reason  and  principles  on  which  it  is 
founded  go  and  ceasing  when  the  reason  ceases."  (Suth- 
erland on  Stat.  Const,  sec.  67.)  While  the  legislature  can 
not  divest  itself  of  the  power  to  determine  what  the  law 
shall  be,  it  may  authorize  others  to  do  those  things  which 
practically  it  cannot  do  itself.  (Block  v.  City  of  Chicago, 
239  111.  251.)  As  long  ago  as  People  v.  Reynolds,  5  Gilm. 
I,  this  court  held  that  to  establish  the  principle  that  what- 
ever the  legislature  shall  do  it  shall  do  in  every  detail  or 
else  it  will  go  undone,  would,  in  effect,  destroy  the  govern- 
ment. The  government  could  not  be  carried  on  if  nothing 
261  -  16 
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could  be  left  to  the  judgment  and  discretion  of  the  ad- 
ministrative officers.  "The  true  distinction  is  between  a 
delegation  of  power  to  make  the  law,  which  involves  a 
discretion  as  to  what  the  law  shall  be,  and  conferring  an 
authority  or  discretion  as  to  its  execution,  to  be  exercised 
under  and  in  pursuance  of  the  law.  The  first  cannot  be 
done ;  to  the  latter  no  objection  can  be  made.''  (Arfns  v. 
'Ayetj  192  111.  601;  People  v.  Grand  Trunk  Western  Rail- 
way Co.  232  id.  292.)  The  method  and  manner  of  en- 
forcing a  law  must  necessarily  be  left  to  the  reasonable 
discretion  of  administrative  officers,  but  any  law  that  vests 
in  the  discretion  of  such  officers,  unregulated  by  any  rules 
or  conditions,  whether  such  law  shall  be  enforced  at  all 
with  reference  to  individuals  in  the  same  class,  is  purely 
arbitrary,  and  such  laws  have  always  been  held  invalid. 
Unlimited  power,  to  be  exercised  in  accordance  with  the 
whim  or  caprice  of  public  officials,  is  inconsistent  with  our 
system  of  government.  (Moore  v.  Mayor  of  Danville, 
232  111.  307.)  Any  law  that  compels  a  man  to  hold  "any 
material  right  essential  to  the  enjoyment  of  life  at  the  mere 
will  of  another  seems  to  be  intolerable  in  any  country  where 
freedom  prevails,  as  being  the  essence  of  slavery  itself." 
{Yick  Wo  V.  Hopkins,  118  U.  S.  356.)  Such  arbitrary 
power  is,  under  the  settled  rules  of  law  in  this  and  other 
jurisdictions,  a  delegation  by  the  legislature  of  its  legisla- 
tive functions  to  the  officials  in  question  and  is  therefore 
invalid.  Noel  v.  People,  187  111.  587;  Cicero  Lumber  Co, 
V.  Town  of  Cicero.  176  id.  9;  City  of  Chicago  v.  Trotter, 
136  id.  430;  Commomvealth  v.  Maletsky,  203  Mass.  241 ; 
Little  Chute  v.  Vancamp,  136  Wis.  526;  State  v.  Tenant, 
1 10  N.  C.  609. 

The  proviso  of  section  2  of  the  act  under  consideration 
is  not  uniform  in  its  operation.  It  places  in  the  hands  of 
the  fire  marshal  or  other  designated  officer  power  to  say 
who  shall  be  amenable  to  the  law, — and  this,  too,  witWout 
any  limitations,  directions  or  fixed  rules  as  to  the  ex'^rcise 
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of  his  discretion.  Even  though  it  is  found  that  conditions 
are  such  as  to  endanger  life  or  property,  it  still  rests  in 
the  discretion  of  an  administrative  officer  to  decide  whether 
or  not  the  law  shall  be  enforced, — a  discretion  which  is 
purely  arbitrary  and  might  be  exercised  in  the  interest  of  a 
favored  few.  There  is  no  appeal  provided  from  his  deci- 
sion in  the  matter.  The  attempt  to  grant  such  unlimited 
power  to  administrative  officers  is  unlawful.  Under  the 
decisions  of  this  court,  which  are  in  accord  with  the  au- 
thorities in  other  jurisdictions  on  this  point,  our  conclusion 
is  that  this  proviso  of  said  section  2  of  the  act  must  be  held 
unconstitutional  and  void. 

Said  proviso  being  void,  does  this  render  the  entire 
act  void?  This  depends  upon  whether  the  proviso  is  so 
blended  with  and  a  part  of  the  rest  of  the  act  that  it  can 
not  be  presumed  that  the  legislature  would  have  passed  the 
remainder  of  the  act  without  the  proviso.  (People  v.  01- 
sen,  222  111.  117;  McAuliffe  v.  O'Connell,  258  id.  186.) 
Where  that  part  of  the  statute  which  is  unconstitutional  so 
limits  and  qualifies  the  remaining  portion  that  the  latter, 
when  stripped  of  such  unconstitutional  provisions,  is  es-^ 
sentially  different  in  its  effect  and  operation  from  what  it 
would  be  were  the  whole  law  valid,  the  whole  law  should 
be  held  invalid.  The  remaining  portion  of  the  statute  thus 
stripped  of  its  limitations  and  qualifications  cannot  have 
the  force  of  law,  because  it  is  not  an  expression  of  the 
legislative  will.  (1  Lewis'  Sutherland  on  Stat.  Const. — 
2d  ed. — sec.  305.)  The  elimination  of  this  proviso  from 
the  act  would  cause  results  not  contemplated  by  the  legis- 
lature,  for  the  act  would  then  apply  to  all  classes  of  cases, 
notwithstanding  that  the  legislature  undertook  to  except 
from  its  provisions  buildings  where  the  flow  of  gas  was 
comparatively  small.  It  certainly  cannot  be  argued  from 
a  reading  of  this  entire  act  that  the  legislature  intended 
that  all  buildings  (except  private  residences)  should  be 
equipped  with  safety  devices.     A  very  different  result  was 
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plainly  intended.  Under  the  reasoning  of  this  court  in 
Mathezvs  v.  People,  202  111.  389,  Kellyville  Coal  Co.  v. 
Harrier,  207  id.  624,  and  the  authorities  already  cited,  it 
must  be  held  that  the  void  portion  of  the  statute  is  so 
blended  with  the  remainder  as  to  render  the  whole  uncon- 
stitutional. 

The  other  questions  raised  and  discussed  in  the  briefs 
as  to  the  constitutionality  of  the  act  need  not  be  considered. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  to  that  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  Village  of  River  Forest,  Appellee,  vs.  E.  A.  Cum- 

MiNGS  et  al.  Appellants. 

Opinion  Hied  December  ij,  ipis — Rehearing  denied  Feb.  5,  IP14, 

1.  Special  assessments — when  court  may  permit  amount  esti- 
mated for  costs  and  expenses  to  be  reduced.  Where  an  ordinance 
for  the  condemnation  of  land  for  a  street  and  for  the  payment  of 
the  whole  cost  of  the  improvement  by  special  assessment  includes 
an  item  of  $500  estimated  as  the  costs  and  expenses  of  the  pro- 
ceeding, it  is  proper  for  the  court,  when  the  amount  of  compen- 
sation is  ascertained,  to  allow  the  amount  estimated  for  costs  and 
expenses  to  be  reduced  so  that  it  shall  not  exceed  the  statutory 
limit  of  six  per  cent  of  the  assessment 

2.  Same — a  special  assessfnent  is  only  justified  by  special  bene- 
fits to  the  property  assessed.  Property  cannot  be  specially  assessed 
where  it  will  not  be  benefited  by  the  improvement  uiUess  some 
other  work,  for  which  no  provision  has  been  made,  shall  be  done 
in  the  future. 

3.  Same — property  owner  is  entitled  to  some  positive  provision 
that  work  shall  be  done.  While  there  is  a  natural  presumption  in 
every  case  that  property  condemned  for  a  street  will  be  made  into 
a  street,  yet  a  property  owner  who  is  assessed  for  the  in^)rovement 
is  not  required  to  rely  upon  such  presumption  but  is  entitled  to 
some  positive  sort  of  provision  that  such  action  shall  be  taken. 

4.  Same — provision  should  be  made  for  removal  of  buildings 
and  trees  from  land  condemned  for  street.    Property  owners  can 
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not  be  specially  assessed  to  pay  the  compensation  awarded  for  the 
taking  of  land  for  the  opening  of  a  street  where  no  provision  has 
been  made  for  the  removal  of  buildings  and  trees  from  the  land, 
which,  until  removed,  will  prevent  the  use  of  the  land  as  a  street. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  David  T.  Smiley,  Judge,  presiding. 

William  T.  Hapeman,  and  Charles  Lane,  for  ap- 
lants. 

B.  F.  Langworthy,  Village  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  president  and  board  of  trustees  of  the  village  of 
River  Forest  passed  an  ordinance  for  the  opening  and  ex- 
tending, as  a  street,  of  Clinton  place  from  the  south  line 
of  Madison  avenue  to  the  north  line  of  Lake  street,  which 
required  the  taking  of  lots  7  and  20  in  a  certain  subdivi- 
sion in  the  village.  The  ordinance  provided  that  the  whole 
cost  of  the  contemplated  improvement,  including  the  com- 
pensation for  the  property  taken  and  $5CX)  estimated  by 
the  president  of  the  board  as  the  cost  and  expenses  of  the 
proceeding,  should  be  paid  by  special  assessment.  There 
was  a  condemnation  proceeding  and  a  petition  was  filed 
for  the  levy  of  an  assessment.  The  commissioners  ap- 
pointed reported  that  the  total  compensation  for  property 
taken  was  $3375  and  the  estimated  cost  of  the  proceeding 
$500,  making  a  total  of  $3875,  which  was  assessed  against 
private  property,  including  that  of  appellants.  They  ob- 
jected to  the  assessment  on  the  ground  that  the  sum  of 
$500  included  for  costs  exceeded  six  per  cent  of  the  as- 
sessment, which  was  the  statutory  limit,  and  that  there 
was  a  building  on  lot  20  which  would  prevent  the  use  of 
the  lot  as  a  street,  and  no  provision  had  been  made  for 
the  removal  of  the  building  or  other  obstructions  so  that 
the  ground  could  be  used  as  a  street.    The  county  court, 
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on  motion  of  the  village,  allowed  the  amount  assessed  for 
costs  to  be  reduced  to  six  per  cent  and  heard  evidence  on 
the  other  objection.  The  appellants  proved  that  under  a 
permit  granted  by  the  village  a  carpgnter  shop  20  by  40 
feet  was  in  the  course  of  construction  on  lot  20  when  the 
petition  for'  the  improvement  was  being  circulated,  that  it 
was  not  entirely  completed  because  the  village  clerk  re- 
quested the  owner  to  suspend  the  work  on  account  of  the 
probability  of  the  lot  being  taken  for  a  street,  and  that  the 
building  was  such  an  obstruction  as  to  prevent  travel  or 
the  use  of  the  lot  for  the  ordinary  purposes  of  a  street.  It 
was  also  proved  that  there  was  a  thicket  of  trees  on  the  lot 
twelve  to  fifteen  feet  high,  so  that  a  vehicle  could  not  get 
through,  and  no  provision  had  been  made  for  the  removal 
of  the  obstructions.  After  hearing  the  evidence  the  court 
overruled  the  objections  and  confirmed  the  assessment  as 
reduced. 

The  court  did  not  err  in  permitting  a  reduction  of  the 
assessment  for  costs.  The  statute  permitted  the  village  au- 
thorities to  provide  in  the  ordinance  that  a  certain  sum, 
not  to  exceed  six  per  cent  of  the  amount  of  the  assessment, 
should  be  applied  to  the  payment  of  costs.  Of  course,  no 
one  could  tell  beforehand  what  the  amount  of  the  compen- 
sation would  be  or  what  six  per  cent  would  amount  to. 
The  ordinance  did  not  contain  the  qualification  that  the 
amount  should  not  exceed  six  per  cent,  but  the  provision 
was  not  illegal  except  as  to  the  excess  above  six  per  cent. 

A  special  assessment  is  only  justified  by  special  benefits 
to  the  property  assessed,  and  the  law  is  that  property  can 
not  be  specially  assessed  where  it  will  not  be  benefited  by 
the  improvement  unless  some  other  work  for  which  no 
provision  has  been  made  shall  be  done  in  the  future.  The 
law  on  that  subject  and  the  decisions  by  which  it  was  es- 
tablished and  sustained  were  stated  in  the  case  of  City  of 
Waukegan  v.  Burnett ,  234  111.  460.  The  rule  was  enforced 
in  City  of  Chicago  v.  Kemp,  240  111.  56,  which  was  a  case 
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exactly  like  this,  where  there  were  buildings  on  the  ground 
condemned.  It  was  there  held  that  as  the  city  had  not 
provided,  by  the  ordinance  or  otherwise,  for  removing  the 
buildings  and  putting  the  surface  of  the  ground  in  such  con- 
dition that  it  could  be  used  for  a  street,  the  adjacent  prop- 
erty could  not  be  specially  assessed.  The  condemnation 
proceeding. in  this  case  would  give  the  village  of  River  For- 
est title  to  the  land  for  a  street,  but  that  proceeding,  alone, 
would  not  secure  to  property  owners  the  use  of  lot  20  as 
a  public  street.  The  law  is  not  disputed  by  the  village 
attorney,  but  his  view  is,  that  inasmuch  as  the  building  is 
not  very  large  and  is  of  a  kind  that  could  be  demolished 
or  removed  without  great  effort  or  expense,  the  presump- 
tion that  it  will  be  removed  ought  to  suffice  as  security  to 
the  owners  of  property  assessed  that  the  ground  will  be 
made  fit  for  use  as  a  street.  There  is  a  natural  presump- 
tion in  ever  case  that  property  taken  for  a  street  will  be 
made  into  a  street  and  that  property  taken  for  a  public  use 
will  be  devoted  to  that  use,  but  the  property  owner  who  is 
called  upon  to  pay  is  not  required  to  rely  upon  a  presump- 
tion that  a  public  duty  will  be  performed,  which  would  be 
a  quite  unsatisfactory  sort  of  security,  and  he  is  entitled 
to  some  positive  sort  of  provision  that  the  action  will  be 
taken.  If  the  presumption  would  be  sufficient  as  to  the 
thicket  of  young  trees  or  some  trifling  obstruction  which 
would  naturally  be  removed  in  the  ordinary  care  of  a 
street,  something  more  would  evidently  be  required  in  the 
case  of  a  building.  It  would  be  impracticable  to  draw  any 
line  of  demarcation  on  one  side  of  which  the  presumption 
would  be  conclusive  and  on  the  other  side  not  conclusive, 
based  on  the  size  and  character  of  different  buildings  which 
constitute  obstacles  to  the  use  of  the  ground  as  a  street. 
The  court  erred  in  overruling  that  objection. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  o^  the  State  o^  Illinois,  Defendant  in  Er- 
ror, vs.  Edward  Barrett  et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  i/,  ipi^ — Rehearing  denied  Feb,  5,  1^14. 

1.  Criminai«  i,aw — when  the  refusal  to  allow  improper  cross- 
examination  cannot  be  urged  as  error.  The  trial  court's  refusal  to 
allow  a  witness  for  the  People  to  be  cross-examined  as  to  a  mat- 
ter he  had  not  testified  to  upon  his  direct  examination  cannot  be 
urged  as  error  upon  the  ground  that  when  the  defendants  there- 
after desired  to  call  the  witness  to  testify  to  such  matter  he  could 
not  be  found. 

2.  Same — defendants  should  subpoena  People^s  witnesses  they 
desire  to  use.  The  People  are  not  bound  to  produce  and  call  all 
of  the  witnesses  whose  names  are  indorsed  on  the  indictment,  and 
if  the  defendants  desire  to  call  any  of  such  persons  as  witnesses 
they  should  subpoena  them  to  secure  their  presence. 

3.  Same — when  instruction  that  intent  need  not  be  proved  by 
direct  testimony  is  proper.  In  a  prosecution  for  murder,  an  in- 
struction stating  that  the  intent  alleged  in  the  indictment  must  be 
proved  but  that  it  is  not  necessary  to  prove  it  by  direct  and  posi- 
tive testimony,  and  which  then  details  the  circumstances  under 
which  such  intent  would  be  presumed,  may  be  given.  {O'Donnell 
V.  People,  224  111.  218,  distinguished.) 

4.  Same — under  the  statute  an  accessory  at  the  fact  is  consid- 
ered as  a  principal.  Under  section  2  of  division  2  of  the  Criminal 
Code  an  accessory  is  one  who  stands  by  and  aids,  abets  or  assists, 
or  who,  not  being  present  aiding,  abetting  or  assisting,  has  advised, 
encouraged,  aided  or  abetted  the  perpetration  of  the  crime;  and 
such  accessory  shall  be  considered  as  a  principal  and  is  punishable 
as  such. 

5.  Same — when  a  party  may  be  convicted  of  manslaughter  al- 
though another  did  the  killing.  One  who  invites  another  to  go 
with  him  while  he  engages  in  a  fight,  and  is  aware  that  the  other 
is  armed  with  a  knife  but  makes  no  protest  or  objection  to  the 
threatened  use  of  the  knife,  is  guilty,  under  the  statute,  as  a  pri(i- 
cipal,  and  may  be  convicted  of  manslaughter  where  the  killing  was 
done  by  the  other  party  while  both  were  engaged  in  the  assault  in 
pursuance  of  a  common  design,  which  was  clearly  shown  by  their 
concerted  action  though  no  words  were  spoken  between  them. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  George  Kersten,  Judge,  presiding. 
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Day  &  GuENTHER,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  Maci^y  Hoyne,  State's 
Attorney,  and  D.  E.  I>etrich,  (George  P.  Ramsey,  and 
John  T.  Fleming,  of  counsef,)  for  the  People. 

Mr.  Chiei^  Justice  Cooke  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error,  Edward  Barrett  and  Henry  Barrett, 
were  jointly  indicted  for  the  murder  of  Walter  Masterson. 
A  trial  before  a  jury  in  the  criminal  court  of  Cook  county 
-  resulted  in  a  verdict  finding  both  defendants  guilty  of  man- 
slaughter, and  each  was  sentenced  to  the  penitentiary  for 
an  indeterminate  period. 

Walter  Masterson  was  killed  on  the  night  of  February 
9,  1913,  in  a  saloon  in  the  city  of  Chicago,  by  plaintiff  in 
error  Edward  Barrett,  who  stabbed  him  with  a  knife.  The 
circumstances  leading  up  to  the  killing,  as  detailed  by  the 
witnesses  for  the  State,  are  as  follows:  Edward  Master- 
son,  a  brother  of  the  deceased,  was  working  in  the  saloon 
on  the  night  of  the  killing,  his  duties  being  to  wait  on  cus- 
tomers in  the  wine-room  in  the  rear  of  the  saloon.  During 
the  evening  Edward  Barrett  came  to  the  saloon  with  a 
woman,  and  later  Henry  Barrett  entered  the  wine-room, 
also  accompanied  by  a  woman.  The  wine-room  was  di- 
vided into  booths,  and  the  two  brothers  occupied  separate 
booths.  Shortly  after  midnight  a  controversy  arose  be- 
tween Henry  Barrett  and  Edward  Masterson  in  the  booth 
occupied  by  Henry  Barrett,  and  resulted  in  Henry  Barrett 
following  Edward  Masterson  into  the  bar-room  of  the  sa- 
loon and  striking  him  two  or  three  times  with  his  fist. 
Upon  leaving  the  wine-room  Henry  Barrett  motioned  for 
Edward  Barrett  to  follow  him,  \vhich  he  did,  and  the  lat- 
ter took  a  knife  from  his  pocket,  opened  it  and  entered  the 
bar-room  with  the  open  knife  in  his  hand.  At  that  time 
the  deceased  and  another  brother,  named  Pete  Masterson, 
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were  in  the  bar-room.  When  Henry  Barrett  struck  Edward 
Masterson  he  urged  the  latter  to  fight.  Edward  Masterson 
responded  that  he  would  be  foolish  to  fight  him  with  his 
brother  there  with  a  knife  in  his  hand  but  that  he  would 
fight  if  someone  would  prevent  Edward  Barrett  from  in- 
terfering. Thereupon  Walter  Masterson  said  that  he  would 
see  that  his  brother  got  "fair  play."  Edward  Barrett  then 
approached  Walter  Masterson  and  engaged  in  a  scuffle  with 
him,  during  which  he  stabbed  him  in  the  heart  with  the 
knife  which  he  held  in  his  hand,  killing  him  instantly.  One 
witness  for  the  State  testified  that  when  he  entered  the  bar- 
room Henry  Barrett  also  had  a  knife  in  his  hand,  but  this 
is  contradicted  by  all  the  other  witnesses  for  the  State,  in- 
cluding Edward  Masterson,  and  by  the  witnesses  for  the 
defendants.  The  evidence  shows  that  Henry  Barrett  had 
no  conversation  with  Walter  Masterson,  and  that  there  was 
no  conversation  between  Henry  Barrett  and  Edward  Bar- 
rett, either  before  or  at  the  time  of  the  trouble. 

The  evidence  offered  by  the  plaintiffs  in  error  tended  to 
prove  that  when  Henry  Barrett  followed  Edward  Master- 
son  into  the  bar-room  the  latter  went  behind  the  bar  and 
secured  a  revolver  from  a  drawer  and  that  Henry  Barrett 
then  left  the  saloon;  that  Edward  Barrett  attempted  to 
follow  his  brother  but  was  stopped  by  Walter  Masterson, 
who  struck  him,  knocking  him  against  the  bar,  caught  him 
around  the  neck  and  held  him  against  the  bar;  that  while 
he  was  in  this  position  Edward  Masterson  fired  the  revolver 
which  he  had  obtained  from  the  drawer,  and  Pete  Master- 
son  jumped  over  the  bar  and  secured  an  unloaded  revolver 
from  the  drawer  and  was  snapping  it;  that  thereupon  Ed- 
ward Barrett  took  a  knife  from  his  pocket,  opened  it,  and 
said  to  Walter  Masterson,  "Now,  you  let  me  go  or  I  will 
stick  this  in ;"  that  instead  of  releasing  him  Walter  threw 
him  to  the  floor,  and  as  they  were  falling 'the  knife  acci- 
dentally penetrated  Walter's  heart.  Edward  Barrett  testi- 
fied that  when  he  took  the  knife  from  his  pocket  he  had 
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no  intention  of  using  it ;  that  his  purpose  was  to  frighten 
Walter  so  that  he  could  get  away  from  the  saloon,  as  he 
thought  his  life  was  in  danger,  and  that  he  did  not  inten- 
tionally stab  him  with  the  knife.  The  testimony  with  ref- 
erence to  Edward  Master  son  securing  a  revolver  was  con- 
tradicted by  the  witnesses  for  the  State,  and  these  witnesses 
testified  that  when  Pete  Masterson  secured  the  revolver  from 
behind  the  bar  Walter  had  been  stabbed  and  plaintiffs  in 
error  had  left  the  saloon. 

It  is  complained  that  the  court  erred  in  not  permitting 
plaintiffs  in  error  to  cross-examine  the  witness  Trusch,  the 
owner  of  the  saloon^  in  reference  to  the  revolvers  he  kept 
behind  the  bar  and  as  to  whether  one  of  them  was  missing 
after  the  homicide.  As  this  witness  was  not  examined  on 
this  subject  in  his  direct  examination  this  was  not  proper 
cross-examination.  Plaintiffs  in  error  complain  that  they 
were  not  able  to  call  this  witness  in  their  own  behalf  for 
the  reason  that  he  was  not  present  when  they  desired  to 
use  him,  and  that  they  were  not  able  to  use  three  of  the 
jvitnesses  whose  names  were  indorsed  on  the  indictment 
and  who  had  not  been  called  by  the  prosecution,  for  the 
same  reason.  An  attachment  was  issued  for  Trusch  but  he 
was  not  found.  It  does  not  appear  that  any  of  these  wit- 
nesses had  been  subpoenaed  by  the  defense  or  had  been 
notified  in  any  way  that  their  presence  would  be  required. 
The  prosecution  was  not  bound  to  produce  and  call  to  the 
witness  stand  all  those  whose  names  were  indorsed  on  the 
indictment,  and  if  the  defense  desired  to  call  any  such  per- 
sons as  witnesses  they  should  have  employed  the  proper 
means  to  insure  their  presence.  Moreover,  by  agreement 
the  testimony  given  by  each  of  these  persons  before  the 
coroner  was  read  to  the  jury  in  lieu  of  their  examination  as 
witnesses  on  the  trial. 

Complaint  is  made  of  the  giving  of  an  instruction  stat- 
ing what  was  proper  for  the  jury  to  consider  in  determin- 
ing whether  the  killing  was  in  ''necessary  self-defense,"  on 
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the  ground  that  the  instruction  ignores  the  correct  doctrine 
of  apparently  necessary  self-defense.  This  instruction  did 
not  direct  a  verdict.  Instructions  were  given  on  behalf  of 
plaintiffs  in  error  which  explained  fully  to  the  jury  what 
was  meant  by  "necessary  self-defense/'  one  of  these  in- 
structions using  the  same  expression  as  that  employed  in 
the  one  given  on  behalf  of  the  People.  In  the  light  of  all 
the  instructions  given  on  the  subject  of  self-defense  the 
jury  could  not  have  been  misled  by  this  expression  in  the 
instruction  complained  of. 

The  court  instructed  the  jury  that  the  intent  alleged  in 
the  indictment  is  necessary  to  be  shown  but  that  direct  and 
positive  testimony  was  not  necessary  to  prove  it,  and  then 
detailed  the  circumstances  under  which  the  intent  requisite 
to  make  out  the  case  as  charged  would  be  presumed.  In 
their  contention  that  the  giving  of  this  instruction  was  er- 
ror plaintiffs  in  error  rely  upon  O'Donnell  v.  People,  224 
111.  218,  where  this  instruction  was  held  to  be  erroneous. 
The  defendant  in  that  case  was  indicted  for  an  assault  with 
intent  to  rob,  and  we  held  that  this  instruction  was  wholly 
inapplicable  to  that  case  but  stated  that  the  instruction  would 
be  proper  on  a  charge  of  assault  to  commit  murder.  The 
instruction  was  properly  given. 

Complaint  is  made  of  the  giving  and  refusing  of  other 
instructions  and  of  the  giving  of  three  instructions  by  the 
court,  on  its  ow^n  motion,  on  the  subjects  of  presumption 
of  innocence,  reasonable  doubt  and  the  effect  of  the  finding 
of  the  indictment.  We  have  examined  all  these  instruc- 
tions and  find  no  error  in  giving  or  refusing  any  of  them. 

It  is  contended  that  the  verdict  is  contrary  to  the  weight 
of  the  evidence  and  should  have  been  set  aside.    The  evi- 

I 

dence  on  behalf  of  the  People  and  that  on  the  part  of  "the 
plaintiffs  in  error  conflict  irreconcilably,  and  the  jtiry  were 
necessarily  impelled  to  believe  one  set  of  witnesses  and  dis- 
believe the  other.  The  jury  saw  the  witnesses  and  heard 
them  testify  and  chose  to  believe  those  testifying  on  behalf 
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of  the  People,  and  their  verdict  is  abundantly  supported  by 
the  evidence. 

It  is  insisted  in  this  connection  that  the  jury  were  not 
warranted  in  finding  Henry  Barrett  guilty  of  manslaughter 
as  he  took  no  active  part  in  the  killing  of  Masterson.  The 
argument  advanced  is  based  upon  the  proposition  that  Henry 
Barrett  could  have  been  found  guilty  of  manslaughter,  un- 
der the  facts  disclosed,  only  upon  the  theory  that  he  was 
an  accessory  before  the  fact,  and  that  as  under  the  common 
law  there  can  be  no  accessory  before  the  fact  in  the  crime 
of  manslaughter,  the  verdict  as  to  him  should  have  been 
set  aside.  Section  2  of  division  2  of  our  Criminal  Code 
provides  that  an  accessory  is  he  who  stands  by  and  aids, 
abets  or  assists,  or  who,  not  being  present  aiding,  abetting 
or  assisting,  has  advised,  encouraged,  aided  or  abetted  the 
perpetration  of  the  crime,  and  that  such  accessory  shall  be 
considered  as  a  principal  and  punished  accordingly.  Un- 
der this  statute  we  affirmed  a  conviction  for  manslaughter 
in  Ritzman  v.  People,  no  111.  362,  where  the  accused  was 
one  of  a  party  who  participated  in  an  assault  which  re- 
sulted in  the  death  of  the  person  assaulted,  although  it  was 
not  shown  that  the  accused  directly  caused  the  death.  It 
was  there  held  that  it  was  not  necessary  to  show  that  the 
accused  threw  the  missile  which  caused  the  death  in  order 
to  sustain  a  conviction  for  manslaughter,  as  it  was  shown 
that  he  was  present  encouraging  the  perpetration  of  the 
offense  and  was  thereby  equally  guilty  with  the  party  who 
struck  the  fatal  blow.  In  Coates  v.  People,  72  111.  303, 
where  a  conviction  for  the  crime  of  manslaughter  was  af- 
firmed, it  was  said  that  proof  that  either  one  of  several 
jointly  indicted  struck  the  fatal  blow  and  that  the  others 
were  accessory  at  the  fact  would  be  sufficient  to  sustain  a 
conviction  of  all  of  them  as  principals.  In  the  case  at  bar 
the  plaintiffs  in  error  were  jointly  engaged  in  making  an 
unlawful  assault.  When  Henry  Barrett  followed  Edward 
Masterson  from  the  wine-room  into  the  bar-room  for  the 
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purpose  of  making  an  assault  upon  him  he  beckoned  his 
brother  to  accompany  him.  Thereupon  Edward  Barrett 
followed'  Henry  into  the  bar-room  with  an  open  knife  in 
his  hand.  That  Henry  knew  his  brother  responded  to  his 
signal  to  accompany  him  and  that  he  had  this  weapon  in 
his  hand  is  evident  from  the  fact  that  Edward  Barrett  as- 
sumed a  position  in  the  bar-room  where  he  could  be  easily 
seen  by  his  brother,  and  that  Edward  Masterson,  in  re- 
sponse to  Henry's  invitation  to  fight,  said  that  it  would  be 
foolish  for  him  to  fight  him  when  his  brother  was  standing 
there  with  a  knife  in  his  hand,  but  that  if  someone  would 
prevent  Edward  Barrett  from  interfering  he  would  fight 
him.  Edward  Barrett  was  present,  participating  in  the  dis- 
turbance, at  the  express  invitation  of  the  other  plaintiff  in 
error,^  who  made  no  protest  or  objection  to  the  threatened 
use  of  the  knife,  but,  on  the  other  hand,  proceeded  to  con- 
tinue his  assault  upon  Edward  Masterson.  When  the  de- 
ceased received  the  fatal  thrust  from  the  knife  plaintiffs  in 
error  were  engaged  in  a  common  cause  and  there  was  per- 
fect concert  of  action  between  them.  Although  Henry  Bar- 
rett did  not  strike  the  blow  that  killed  the  deceased,  he  was 
present  aiding  and  abetting  his  brother  in  the  unlawful 
assault  and  under  the  statute  was  a  principal  and  equally 
guilty  with  him.  It  is  immaterial  that  no  word  was  spoken 
between  plaintiffs  in  error  from  the  time  the  trouble  began 
until  after  the  killing,  as  the  evidence  of  their  common  de- 
sign, as  well  as  the  aiding  and  abetting  of  one  by  the  other, 
was  as  effectively  and  conclusively  shown  by  their  actions 
as  though  by  spoken  words. 
.  The  judgment  of. the  criminal  court  is  affirmed. 

Judgment  affirmed* 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Walter  Hotz  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  ly,  ipij — Rehearing  denied  Feb,  §,  ^914* 

1.  Criminal  law — when  motion  to  be  set  at  liberty  is  properly 
denied,  A  motion  by  the  defendants  to  be  set  at  liberty  because 
they  have  not  been  speedily  brought  to  trial  is  properly  denied  if 
it  appears  the  delay  which  resulted  in  the  failure  to  try  the  de- 
fendants within  the  time  prescribed  by  section  18  of  division  13 
of  the  Criminal  Code  was  occasioned  by  them;  and  it  must  af- 
firmatively appear  that  the  restrictions  which  the  statute  places  on 
the  right  to  be  released  do  not  apply. 

2.  Same — when  all  the  defendants  are  guilty  if  one  is  guilty. 
Where  the  evidence  shows  an  agreement  and  understanding  among 
the  defendants  to  commit  an  abortion,  which  resulted  in  death,  the 
guilt  of  all  must  be  regarded  as  established  if  the  evidence  is  suf- 
ficient to  prove  the  guilt  of  one. 

3.  Same — corpus  delicti  in  murder  consists  of  two  elements. 
The  corpus  delicti  in  murder  consists  of  two  elements :  the  fact  of 
death,  and  the  criminal  agency  of  another  as  the  cause  of  the 
death;  and  where  the  fact  of  the  death  is  proven  by  direct  evi- 
dence the  criminal  agency  of  the  defendants  may  be  established  by 
circumstantial  evidence. 

4.  Same — statement  of  one  conspirator  is  admissible  against  all. 
Where  the  evidence  in  a  murder  trial  clearly  shows  an  agreement 
and  understanding  upon  the  part  of  all  the  defendants  to  commit 
an  abortion,  any  statements  by  one  conspirator  in  furtherance  of 
the  common  design  is  admissible  against  all. 

5.  Same — when  the  proof  of  possession  of  instruments  by  one 
defendant  is  admissible.  On  the  trial  of  several  defendants  for 
committing  an  abortion  resulting  in  death,  it  is  proper  to  admit 
evidence  of  the  possession  by  one  defendant  of  instruments  com- 
monly used  in  producing  abortions  and  of  his  statements  with  ref- 
erence to  his  possession  and  use  of  them;  and  the  rights  of  the 
other  defendants  are  sufficiently  protected  by  an  instruction  limit- 
ing such  evidence  to  the  particular  defendant  whose  guilty  knowl- 
edge and  intent  are  thereby  shown. 

6.  Same — when  statement  in  presence  of  defendant  is  properly 
admitted  without  affirmative  proof  that  it  was  heard,  A  damag- 
ing statement  made  by  one  defendant  in  a  conversation  in  the  pres- 
ence of  another  is  properly  admitted  against  the  latter,  who  was  in 
the  same  room,  lying  on  a  bed,  and  who  had  not  taken  any  part 
in  the  conversation  for  over  an  hour,  even  though  there  is  no  af- 
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firmative  proof  that  she  was  awake,  where  she  does  not  claim  that 
she  was  asleep  at  any  time  while  she  was  lying  on  the  bed  but 
merely  denies  that  she  heard  the  statement  made. 

^  7.  Same — what  statement  by  deceased  is  not  admissible.  On 
the  trial  of  several  defendants  for  murder  in  committing  an  abor- 
tion resulting  in  death,  a  statement  claimed  to  have  been  made  by 
the  deceased  to  a  physician  several  days  before  the  crime  was  com- 
mitted, and  which  it  is  claimed  would  show  she  had  injured  her- 
self while  doing  some  heavy  work,  is  hearsay  evidence,  only,  and 
is  not  admissible. 

8.  Same — what  not  admissible  as  a  dying  declaration,  A  state- 
ment made  by  a  woman  dying  from  the  effect  of  an  abortion,  the 
effect  of  which  statement  would  be  to  exonerate  the  defendants,  is 
not  admissible  as  a  dying  declaration,  where  it  appears  from  the 
testimony  of  the  physician  to  whom  it  was  made  that  the  woman 
was  very  frail,  mentally  and  physically,  and  that  he  doubted  seri- 
ously whether  she  could  comprehend  that  she  was  dying. 

9.  Same — it  is  for  the  court  to  determine  the  admissibility  of  a 
dying  declaration.  It  is  for  the  court,  in  the  first  instance,  to  de- 
termine the  admissibility  of  alleged  dying  declarations  upon  proof 
of  the  condition  of  mind  of  the  declarant  at  the  time  they  were 
made,  and  if  the  proof  does  not  satisfy  the  court,  beyond  a  rea- 
sonable doubt,  that  they  are  dying  declarations  within  the  law  they 
should  not  be  permitted  to  go  to  the  jury. 

10.  Same — when  rule  as  to  dying  declarations  must  be  applied 
with  strictness.  The  fact  that  the  commission  of  an  abortion  is 
ordinarily  at  the  solicitation  of  the  mother  and  under  her  promise 
of  secrecy  to  those  committing  the  crime  makes  it  important  that 
the  rules  of  law  respecting  dying  declarations  be  strictly  applied 
to  statements  by, her  attributing  her  illness  to  overwork,  thereby 
exonerating  all  persons,  including  herself,  from  wrongdoing. 

11.  Same*— w/ia/  evidence  is  properly  excluded  as  mere  hear- 
say. An  alleged  statement  of  a  dying  woman  to  the  witness  as  to 
what  she  had  told  a  physician  a  few  minutes  before  with  refer- 
ence to  her  condition  has  none  of  the  elements  of  a  dying  decla- 
ration but  is  mere  hearsay  evidence,  and  is  not  admissible. 

12.  Same — what  is  a  proper  question  to  test  opinion  of  phy- 
sician. Where  a  physician  testifies,  in  a  murder  trial,  that  in  his 
opinion  the  death  of  the  decedent  resulted  from  natural  causes, 
thus  exonerating  the  defendants  of  the  crime  of  committing  an 
abortion  upon  her,  he  may  be  asked,  on  cross-examination,  whether 
he  made  a  statement  in  the  presence  of  certain  witnesses  indicat- 
ing that  he  believed  that  an  abortion  had  been  committed,  and  if 
he  denies  making  such  statement  the  persons  named  may  be  called 
to  testify  that  he  did  make  it. 
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13.  Same — counsel  for  prosecution  should  not  address  remarks 
t0  a  defendant  personally.  In  argument  to  the  jury  counsel  for 
the  prosecution  has  a  right  to  characterize  the  defendants  and 
their  acts  in  any  manner  which  is  justified  by  the  evidence,  but  it 
is  not  proper  for  counsel  to  direct  his  abusive  remarks  to  the  de- 
fendants personally. 

14.  Same — when  instruction  as  to  producing  abortion  by  any 
means  is  proper.  An  instruction  stating  that  if  the  defendants,  "by 
means  of  any  instrument  or  other  means  whatever/'  produced  an 
abortion  upon  the  woman  named,  and  that  such  abortion  was  not 
necessary  for  the  preservation  of  her  life,  and  that  she  di^d  as  a 
result  thereof,  then  the  defendants  would  be  guilty  of  murder,  is 
proper,  even  though  there  is  no  proof  to  show  that  the  abortion 
was  produced  by  any  means  except  an  instrument,  where  it  is  also 
shown  that  the  defendants  had  formed  a  common  understanding 
to  produce  an  abortion  upon  the  woman  and  that  the  latter  did 
abort  or  miscarry  and  died  as  a  result  thereof. 

ViCKERS,  J.,  dissenting. 

Writ  of  Error'  to  the  Circuit  Court  of  Effingham 
county ;  the  Hon.  Awert  M.  Rose,  Judge,  presiding. 

Richardson  &  Whitaker,  for  plaintiffs  in  error. 

P.  J.  LucEY,  Attorney  General,  and  Byron  Piper, 
State's  Attorney,  (R.  C.  Harrah,  and  Paul  Taylor,  of 
counsel,)   for  the  People. 

Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error,  Walter  Hotz,  Manford  C.  Butler  and 
Anna  Struck,  were  convicted  in  the  circuit  court  of  Effing- 
ham county  for  the  murder  of  Minnie  Madge.  Hotz  and 
Butler  were  each  sentenced  to  be  confined  in  the  peniten- 
tiary for  a  term  of  twenty  years  and  Anna  Struck  was 
sentenced  to  confinement  in  the  penitentiary  for  a  term  of 
fourteen  years. 

The  first  ground  relied  upon  for  reversal  is,  that  the 
court  erred  in  overruling  the  motion  made  by  Hotz  and 
Butler  to  be  set  at  liberty.    On  May  4,  191 2,  Butler  was 
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arrested  and  committed  to  the  county  jail  of  Effingham 
county  under  a  coroner's  warrant  which  was  issued  as  the 
result  of  an  inquest  which  had  been  held  to  inquire  into 
the  death  of  Minnie  Madge.  Thereafter,  on  May  6,  Hotz 
was  arrested  and  committed  to  jail  under  the  same  war- 
rant. Hotz  and  Butler  were  held  without  bail  and  remained 
in  jail  until  their  trial,  in  March,  19 13.  The  first  term  of 
the  circuit  court  after  the  arrest  and  commitment  of  plain- 
tiffs in  error  convened  October  12,  19 12.  On  October  24, 
1912,  an  indictment  was  returned  by  the  grand  jury  charg- 
ing plaintiffs  in  error  and  one  Tillie  Struck  with  murder,  it 
being  alleged  in  each  count  that  plaintiff?  in  error  and  Til- 
lie  Struck  did,  on  April  28,  191 2,  while  Minnie  Madge  was 
pregnant  with  child,  cause  a  miscarriage  which  resulted  in 
her  death,  some  of  the  counts  alleging  that  the  crime  was 
committed  with  certain  instruments  and  others  that  the  mis- 
carriage was  induced  by  the  administration  of  abortifacient 
drugs.  On  October  28  Hotz  and  Butler  made  application 
to  be  admitted  to  bail.  On  the  following  day  court  ad- 
journed until  December  9,  and  on  December  23,  after  evi- 
dence had  been  heard  thereon,  the  motion  to  be  admitted 
to  bail  was  denied.  In  the  meantime,  on  December  17,  the 
plaintiffs  in  error  filed  their  motion  for  a  change  of  venue 
from  Effingham  county,  supporting  the  motion  by  affidavits. 
On  December  30  the  court  set  the  hearing  upon  this  motion 
for  February  i,  1913.  On  that  day  (the  State's  attorney 
having  in  the  meantime  obtained  and  filed  numerous  affi- 
davits in  opposition  to  the  motion  for  a  change  of  venue) 
plaintiffs  in  error  withdrew  that  motion,  and  there  were 
then  filed  three  motions, — one  by  Tillie  Struck  for  a  sepa- 
rate trial  and  continuance  on  the  ground  of  sickness,  one 
by  Hotz  and  Anna  Struck  for  a  separate  trial  from  their 
co-defendants,  and  one  by  Butler  for  a  severance  and  sepa- 
rate trial  from  his  co-defendant  Tillie  Struck,  on  the  ground 
that  she  was  then  sick  and  unable  to  be  present  at  the 
October  term.     None  of  these  motions  for  separate  trials 


hVH.2  The  People  v.  Hotz.  243 

were  passed  on  at  the  October  term,  but  on  that  day,  Feb- 
ruary I,  the  court  made  an  order  reciting  that  the  business 
of  the  October  term  had  been  finished  and  adjourning  court 
in  course.  The  March  term  convened  March  17,  191 3,  and 
on  that  day  Hotz  and  Butler  filed  the  motion  to  be  set  at 
liberty  on  the  ground  that  they  had  not  been  tried  with- 
in the  time  prescribed  by  section  18  of  division  13  of  the 
Criminal  Code  and  that  the  delay  had  not  happened  on 
their  application.  At  the  hearing  upon  this  motion  the  rec- 
ord showing  the  various  motions  made  by  plaintiffs  in  error 
in  the  case  at  the  October  term  was  produced,  and  in  addi- 
tion thereto  the  People  offered  testimony  tending  to  show 
that  within  a  few  days  after  the  indictment  was  returned, 
and  before  any  of  these  motions  had  been  made,  a  confer- 
ence was  had  with  the  presiding  judge,  Hon.  Thomas  M. 
Jett,  in  a  room  adjoining  the  court  room,  at  which  the 
State's  attorney  and  the  attorneys  for  the  plaintiffs  in  error 
were  present,  plaintiffs  in  error  being  at  that  time  in  the 
court  room;  that  the  attorneys  for  plaintiffs  in  error,  on 
behalf  of  their  clients,  there  stated  that  they  could  not  be 
ready  for  trial  at  the  October  term,  and  it  was  agreed  and 
understood  among  all  the  parties  present  that  the  cause 
would  not  be  ready  for  trial  and  would  not  be  tried  at  that 
term  but  would  be  continued,  and  that  the  attorneys  for 
plaintiffs  in  error  requested  that  no  entry  of  continuance  be 
made  of  record  until  after  the  motion  which  they  then  in- 
tended  to  make  to  admit  Hotz  and  Butler  to  bail  should  be 
determined.  In  opposition  to  this  plaintiffs  in  error  offered 
testimony  to  show  that  no  agreement  for  continuance  had 
been  entered  into,  although  it  was  admitted  that  other  mat- 
ters testified  to  by  witnesses  for  the  People  had  been  dis- 

cussed.    Hon.  Thomas. M.  Jett  was  the  judge  presiding  on 

'••        •         -*•  •-•  ..•••.  ...'..^  •.'•,....  .,.,     ...••..  «..   «•..' 

February  i,  when  the  order  wa^  entered  reciting  that  the 
business,  for  the  October  term. had  been  completed. 

It  is  not  error  to  deny,  a  motion  to.  be  set  at  liberty  if 

•  ■  ■       ....         .       

it  appears  that  the  delay  which  resulted  in  the  failure  to  try 


244  The  People  v,  Hotz.  B«  IIL 

the  prisoner  within  the  time  prescribed  by  this  section  of 
the  statute  was  occasioned  by  him,  and  it  must  affirmatively 
appear  that  the  restrictions  which  the  statute  places  upon 
the  right  to  be  released  do  not  apply.  From  the  time  that 
Hotz  and  Butler  were  indicted  until  the  adjournment  of 
the  October  term  dilatory  motions  on  their  behalf  were 
pending.  Court  was  in  session  during  eight  days  in  the 
month  of  October,  when  it  adjourned  until  December  9. 
Eight  days  thereafter  the  motion  for  a  change  of  venue 
from  the  county  was  filed.  On  December  30  the  court  set 
the  hearing  upon  this  motion  for  February  i,  191 3.  This 
was  not  an  unreasonable  time  in  which  to  allow  the  State's 
attorney  to  secure  affidavits  to  rebut  those  filed  in  support 
of  the  motion.  When  the  matter  was  reached  for  hearing 
on  February  i  counsel  withdrew  the  motion  and  immedi- 
ately filed  three  motions  for  separate  trials  and  for  a  con- 
tinuance on  behalf  of  Tillie  Struck.  Up  to  this  time  the 
prosecution  had  been  in  no  position  to  demand  a  trial.  Such 
delay  as  had  occurred  had  been  occasioned  wholly  by  Hotz 
and  Butler.  The  October  term  had  been  prolonged  by  ad- 
journment from  December  30  until  February  i  to  afford 
plaintiffs  in  error  a  hearing  on  their  motion  for  a  change 
of  venue.  When  that  motion  was  withdrawn  and  other 
dilatory  motions  were  immediately  filed  on  behalf  of  the 
various  plaintiffs  in  error,  the  presiding  judge,  presumably 
relying  upon  the  statements  of  plaintiffs,  in  error  that  they 
would  not  be  ready  for  trial  at  the  October  term  and  upon 
their  agreement  that  the  cause  should  be  continued,  entered 
the  order  that  all  business  for  the  October  term  had  been 
finished  and  adjourned  court  for  the  term.  Under  these 
circumstances  it  cannot  be  held  that  the  delay  had  not  hap- 
pened on  the  application  of  Hotz  and  Butler.  The  motion 
to  be  set  at  liberty  was  properly  overruled. 

The  grounds  set  up  by  Hotz  and  Anna  Struck  in  their 
motion  for  a  separate  trial  were,  first,  that  the  testimony 
of  certain  witnesses  whose  names  were  given  and  the  sub- 
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stance  of  whose  testimony  as  it  was  given  on  the  motion 
to  be  admitted  to  bail  was  set  up,  would  be  offered  by  the 
People  as  against  Butler;  that  none  of  such  testimony 
would  be  admissible  as  against  his  co-defendants,  and  if 
tried  together  such  testimony  would  greatly  prejudice  the 
defendants  Hotz  and  Anna  Struck  with  the  jury  and  would 
prevent  them  from  having  a  fair  and  impartial  trial ;  and 
second,  that  the  defendant  Tillie  Struck  was  sick  and  un- 
able to  attend  the  October  term  of  court.  At  the  March 
term  the  court  granted  the  motion  of  Tillie  Struck  for  a 
severance  knd  continued  the  case  as  to  her  and  overruled 
the  other  motions  for  separate  trials,  and  plaintiffs  in  error 
were  placed  upon  trial.  The  complaint  as  to  the  action  of 
the  court  in  denying  these  motions  and  in  admitting  evi- 
dence  on  the  trial  as  to  statements  made  by  Butler  are  so 
closely  allied  that  they  will  be  treated  together.  In  order 
to  fully  understand  the  matters  involved  in  these  conten- 
ticms,  as  well  as  the  contentions  that  the  corpus  delicti  was 
not  established  and  that  the  evidence  is  insufficient  to  sup- 
port the  conviction  of  Anna  Struck,  it  will  be  necessary  to 
detail  the  facts  proven  on  the  trial. 

Minnie  Madge  was  an  orphan  girl,  eighteen  years  of 
age.  She  had  lived  with  her  grand-parents  in  Altamont 
until  she  was  sixteen  years  of.  age  and  then  went  to  live 
with  her  uncle,  Conrad  Stettbacher,  who  lived  one-half  mile 
west  and  one-half  mile  south  of  the  village  of  Moccasin,  in 
Effingham  county.  Walter  Hotz  spent  the  winters  with  his 
father,  who  lived  about  a  mile  and  a  quarter  north-west  of 
Moccasin,  and  worked  away  from  home  in  the  summer. 
The  village  of  Moccasin  is  the  first  station  north  of  Alta- 
mont on  the  Baltimore  and  Ohio  railroad,  and  the  village 
of  Beecher  City  is  the  first  station  on  that  road  north  of 
Moccasin.  Holland  is  the  first  station  north  of  Moccasin 
on  the  Chicago  and  Eastern  Illinois  railroad  and  is  about 
two  miles  north-east  of  Beecher  City.  About  January  4, 
191:2,  Minnie  Madge  went  to  Moccasin  to  work  in  the 
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home  of  a  Methodist  minister  while  he  and  his  wife  were 
away.  Hotz  became  acquainted  with  her  on  January  9 
while  she  was  staying  in  Moccasin  and. visited  her  fre- 
quently during  the  month  of  January  at  the  minister's  house 
and  there  had  sexual  intercourse  with  her,  from  which  she 
became  pregnant.  After  her  return  home,  and  during  the 
month  of  February,  she  informed  her  uncle,  Conrad  Stett- 
bacher,  that  she  believed  she  was  pregnant  and  went  to  Al- 
tamont  to  consult  Dr.  G.  M.  Baker,  the  family  physician. 
Soon  afterwards  she  again  went  to  Altamont  and  was  ex- 
amined by  Dr.  Baker,  who  informed  her  she  was  pregnant. 
After  she  had  consulted  Dr,  Baker,  Hotz  met  the  doctor  on 
the  street  and  asked  him  whether  Minnie  Madge  had  been 
to  see  him  that  afternoon.  Upon  being  informed  that  she 
had.  Dr.  Baker  informed  Hotz,  in  reply  to  his  questions, 
that  he  thought  she  was  pregnant  but  could  not  tell  exactly 
how  long  the  condition  had  existed,  and  that  he  had  advised 
her  to  consult  her  relatives.  Hotz  then  inquired  whether 
it  would  be  dangerous  to  produce  an  abortion,  to  which 
Dr.  Baker  replied  that  it  would  be.  Hotz  said  that  Minnie 
wanted  it  done  and  wanted  Dr.  Baker  to  do  it,  to  which 
the  doctor  replied  that  it  was  a  hazardous  undertaking  as 
well  as  a  serious  crime  and  that  he  would  not  be  involved 
in  anything  of  that  kind  for  any  consideration,  and  in  re- 
sponse to  an  inquiry  as  to  what  he  would  charge  to  produce 
an  abortion  he  replied  that  there  was  not  money  enough 
anywhere  to  hire  him  to  do  such  a  thing.  In  that  conver- 
sation Hotz  said  that  he  had  been  told  that  it  was  not  a 
dangerous  operation  if  done  early,  to  which  the  doctor  re- 
plied that  such  was  not  the  fact.  Hotz  inquired  what  the 
danger  was.  Dr.  Baker  told  him  that  the  girl  might  die. 
To  this  Hotz  replied  that  if  she  died  no  one  would  know 
anything  about  it,  and  upon  the  suggestion  of  Dr.  Baker 
that  if  she  got  seriously  sick  she  was  liable  to  tell  about  it, 
he  replied  that  she  had  promised  him  that  she  would  not 
tell  and  he  thought  she  would  keep  her  word.     Dr.  Baker 
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then  informed  Hotz  that  aside  from  the  danger  of  punish- 
ment by  law  he  would  not  do  such  a  thing  on  account  of 
the  moral  wrong,  and  that  if  Hotz  was  determined  to  bring 
about  an  abortion  he  did  not  want  to  hear  any  more  about 
it,  to  which  Hotz  replied,  "Well,  if  you  won't  do  it  I  can 
get  somebody  that  will."  Hotz  admitted  that  he  had  a  con- 
versation with  Dr.  Baker  on  this  occasion  but  denied  that 
the  conversation  occurred  as  detailed  by  the  doctor.  He  ad- 
mitted he  inquired  whether  Minnie  Madge  had  been  to  see 
the  doctor  and  asked  what  her  condition  was,  and  that  the 
doctor  told  him  he  was  afraid  she  was  pregnant;  that  he 
then  asked  the  doctor  whether  anything  could  be  done  for 
her  in  case  she  was  pregnant,  and  that  the  doctor  replied 
that  he  did  not  know  as  there  was  and  that  it  would  be 
very  dangerous  to  do  anything  of  that  kind  at  that  time,  and 
that  he  then  told  the  doctor  he  was  simply  asking  for  ad- 
vice, and  just  as  they  parted  the  doctor  remarked  that  he 
hoped  she  would  be  all  right,  and  that  he  expressed  the 
same  hope  and  said  further,  "I  guess  we  are  up  against  it 
and  I  guess  v/e  will  have  to  do  the  best  we  can."  Shortly 
afterwards  Hotz  went  to  Chenoa,  in  McLean  county,  and 
from  there,  on  February  ii,  1912,  wrote  Minnie  Madge  a 
letter,  in  which  he  said :  "Any  change  yet,  kid  ?  I  hope  so, 
as  I  want  to  leave  here  in  a  week  or  so,  if  possible,  so  I 
am  trusting  you  to  do  all  you  can  to  get  right  if  you  are 
not  already.  I  do  not  want  to  write  very  much  about  this 
down  there,  but  write  and  tell  me  all  about  it.  *  *  * 
Let  me  know  if  your  aunt  will  try  and  help  you  any,  as  I 
don't  want  to  come  back  now  if  I  can  help  it.  Then  I  have 
only  got  a  short  time  if  I  leave  here  when  I  want  to.  Want 
this  straightened  up  first,  though." 

On  February  16,  1912,  Minnie's  uncle,  Conrad  Stett- 
bacher,  took  her  to  the  State's  attorney's  office  and  she 
made  complaint  against  Hotz  for  bastardy.  A  warrant  was 
issued  and  he  was  arrested  at  Bloomington  and  taken  back, 
to  Effingham  county  on  February  20.    A  preliminary  hear- 
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ing  was  held  and  he  was  required  to  give  bond  for  his 
appearance  at  the  next  term  Of  the  county  court,  and  on 
March  4  he  appeared  in  the  county  court  and  gave  bond  as 
provided  by  law.  On  the  day  following  the  preliminary 
hearing,  Minnie  Madge  and  her  uncle,  Conrad  Stettbacher, 
started  to  return  home  from  Effingham  by  way  of  Alta- 
mont.  Upon  arriving  at  Altamont  they  went  into  the  rail- 
way station.  A  few  minutes  later  Hotz  came  in  and  asked 
Minnie  to  remain  in  Altamont  over  night,  which  she  did. 
The  following  day  she  returned  to  her  uncle's  home  near 
Moccasin.  The  next  morning  Hotz  called  upon  Stettbacher 
and  attempted  to  settle  the  matter.  Stettbacher  insisted  that 
he  marry  the  girl  and  take  care  of  her,  but  Hotz  wanted 
to  make  a  money  settlement.  In  this  conversation  Hotz  re- 
marked that  if  the  matter  went  over  until  fall  they  would 
not  be  sure  of  getting  anything.  Later,  on  the  same  day, 
Hotz  returned  to  see  Stettbacher  and  another  conversation 
was  had,  in  which  Stettbacher  told  Hotz  that  he  did  not 
want  him  to  see  Minnie  any  more  unless  he  wanted  to  talk 
marriage.  Hotz  then  asked  permission  to  see  Minnie,  and 
this  was  granted.  He  talked  with  her  for  a  short  time  and 
then  left,  and  after^vards  came  frequently  and  talked  with 
her  until  she  left  her  uncle's  home  on  March  16  and  went 
to  Moccasin  to  work  at  the  home  of  the  station  agent  of 
the  Chicago  and  Eastern  Illinois  Railroad  Company.  She 
remained  at  this  home  something  over  a  week  and  during 
that  time  Hotz  called  upon  her.  The  station  agent  found 
them  talking  one  day  at  the  kitchen  door  and  requested 
Hotz  to  leave,  stating  that  he  did  not  know  the  attitude  of 
her  relatives  towards  him.  The  agent  testified  that  on  this 
day,  or  about  that  time,  Hotz  bought  a  ticket  to  Holland. 
Butler  lived  a  short  distance  south-west  of  Holland. 
Anna  Struck  lived  with  her  sister,  Tillie,  her  brother,  Philip, 
and  her  mother,  about  four  miles  north-east  of  Moccasin 
and  near  the  village  of  Shumway.  During  the  month  of 
March  and  the  fore  part  of  April  Hotz  made  several  trips 
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to  Holland  and  also  to  the  Struck  home.  E.  V.  Dial,  a 
merchant  at  Holland,  testified  that  during  the  latter  part  of 
March  Hotz  and  Butler  met  at  his  store  and  had  a  conver- 
sation; that  they  went  out  the  back  door  just  before  the 
train  went  south;  that  after  the  train  had  gone  Butler  re- 
turned to  the  store,  and  when  Dial  inquired  who  that  was 
with  him,  Butler  replied  that  it  was  Hotz,  and  that  he  had 
a  girl  in  the  family  way  and  wanted  to  get  rid  of  it ;  that 
about  a  week  later,  when  Butler  was  in  Dial's  store  at  night 
and  it  was  raining,  he  said,  "I  dread  my  trip  to-night,"  and 
upon  being  asked  what  he  had  to  do,  replied,  "I  am  going 
to  meet  Hotz  to-night  on  the  track  between  Moccasin  and 
Holland,"  and  stated  further  that  Hotz  wanted  him  to  help 
him  out;  that  he  told  Butler  he  had  better  let  that  alone, 
to  which  Butler  replied  he  would  do  anything  for  a  friend. 
Charles  Burke,  a  farmer  residing  near  Holland,  testified 
that  in  March,  191 2,  he  saw  Hotz  get  off  the  train  at  Hol- 
land and  go  to  Butler's  home;  that  shortly  afterwards 
Hotz  and  Butler  came  into  a  store  at  Holland  and  staved 
there  until  the  train  went  south;  that  the  witness  walked 
down  the  street  with  Butler,  and  the  latter  told  him  that 
that  was  Hotz,  and  that  he  was  in  trouble  with  a  girl  and 
that  he  wanted  to  help  him  out, — ^that  he  would  do  any- 
thing to  help  a  friend.  Another  witness,  Hubbart,  who 
lived  west  of  Holland,  testified  that  about  the  loth  or  12th 
of  April,  191 2,  he  had  a  conversation  with  Butler  in  which 
the  latter  told  him  that  on  the  following  night  he  was  going 
to  see  Minnie  Madge ;  that  she  was  in  the  family  way  and 
he  was  going  to  "knock  the  kid"  if  he  could;  that  after- 
wards, on  April  18,  Butler  asked  him  if  he  didn't  want  to 
hire  a  girl,  and  upon  being  informed  that  he  did,  told  him 
that  he  could  get  Minnie  Madge,  and  that  there  was  five 
dollars  in  it  for  the  person  who  would  go  down  and  get 
her  away  from  home. 

Dr.  A.  L.  Stringer,  a  dentist  at  St.  Elmo,  testified  that 
during  the  latter  part  of  March  or  the  first  of  April,  191 2, 
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he  received  a  letter  from  Butler  in  which  he  stated  that  he 
had  a  friend  who  had  a  lady  in  the  family  way  and  asked 
the  witness  to  come  to  Holland  and  help  him  out ;  that  two 
or  three  weeks  later  Butler  called  on  the  witness  between 
ten  and  eleven  o'clock  at  night,  at  his  home  in  St.  Elmo, 
and  told  him  that  he  had  the  lady  he  had  written  him  about 
out  in  a  buggy  and  asked  him  to  go  with  him,  which  the 
witness  refused  to  do  and  informed  Butler  that  he  would 
have  nothing  to  do  with  the  matter;  that  Butler  inquired 
whether  certain  doctors  living  at  St.  Elmo  would  help  him 
in  the  case  and  that  the  -witness  replied  that  he  did  not  think 
they  would;  that  about  a  week  later  the  witness  heard  of 
the  death  of  Minnie  Madge. 

After  Minnie  Madge  ceased  working  for  the  station 
agent  at  Moccasin  she  returned  to  the  home  of  Conrad 
Stettbacher  and  remained  there  until  April  23,  with  the  ex- 
ception of  one  night  which  she  spent  at  Altamont  with  her 
grandmother. 

Butler  was  a  single  man  and  Anna  and  Tillie  Struck 
were  single  women.  For  several  years  Butler  had  been  go- 
ing to  the  Struck  home,  and  his  acquaintance  with  Tillie 
Struck,  at  least,  was  intimate.  Prior  to  April  23,  19 12, 
neither  Anna  nor  Tillie  Struck  had  any  acquaintance  what- 
ever with  Minnie  Madge.  On  Sunday  evening,  April  14, 
1 91 2,  Butler  drove  from  his  home  near  Holland  to  the 
Struck  home  and  had  his  supper  there.  After  supper,  ac- 
companied by  Anna  Struck,  he  drove  to  the  home  of  Con- 
rad Stettbacher.  When  they  arrived  the  family  had  retired, 
Minnie  Madge  being  up-stairs.  Stettbacher  came  to  the 
door  and  had  a  conversation  with  Butler  in  which  the  lat- 
ter  said  they  were  looking  for  a  girl ;  that  Mr.  Turner,  a 
neighbor  of  his,  wanted  a  girl  to  work  for  him  while  his 
wife  was  sick.  Charles  Turner,  referred  to  by  Butler  in 
this  conversation,  lived  about  two  miles  west  of  Holland 
and  his  family  at  that  time  was  quarantined  on  account  of 
scarlet  fever.     Butler  further  said  to  Stettbacher  that  he 
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'had  gone  to  the  Struck  home  that  afternoon  to  get  one  of 
the  Struck  girls,  but  that  one  of  them  was  sick  and  Anna 
told  him  he  might  possibly  get  Minnie  Madge.  Stettbacher 
told  Butler  that  his  niece  could  not  go.  Thereafter,  in  the 
forenoon  of  April  23,  Butler  drove  over  from  Holland  to 
the  Struck  home.  Both  Butler  and  Anna  Struck  testified 
that  Butler  there  exhibited  a  letter  from  Minnie  Madge 
which  was  read  by  Anna  and  Tillie  Struck  and  then  burned. 
Butler  remained  at  the  Struck  home  while  Anna  took  his 
team  and  drove  to  the  home  of  Conrad  Stettbacher.  She 
reached  there  shortly  before  noon  and  told  Mrs.  Stettbacher 
she  wanted  Minnie  to  go  to  Turner's  home  and  stay  there 
while  they  were  sick,  and  that  she  would  like  for  her  to 
go  for  a  week  at  least.  Minnie,  being  present,  said,  "I  be- 
lieve I  will  go  over  for  a  week,  and  if  I  can't  do  the  work 
in  the  home  for  the  sick  I  will  come  back."  Without  ob- 
taining the  consent  of  her  uncle  or  aunt  she  then  got  in  the 
buggy  with  Anna  Struck  and  drove  away.  The  evidence 
shows  that  when  Minnie  Madge  left  the  Stettbacher  home 
with  Anna  Struck  she  was  in  good  health.  They  arrived  at 
the  Struck  home  about  two  o'clock.  Butler  was  there  when 
they  arrived  and  Anna  Struck  introduced  Minnie  to  Butler 
and  went  on  into  the  house.  Butler  remained  there  for 
more  than  an  hour  after  their  arrival  and  then  left  without 
taking  Minnie  Madge  with  him.  From  the  testimony  of 
Anna  Struck  and  Butler  it  appears  that  after  her  arrival 
at  the  Struck  home  nothing  was  said  by  Minnie  or  to  her 
by  anyone  about  going  over  to  the  Turner  home  and  neither 
Butler  nor  Anna  Struck  said  anything  alx>ut  taking  her 
there.  Butler  was  at  the  Struck  home  on  Thursday,  April 
25,  and  remained  there  day  and  night,  with  the  exception 
of  Saturday,  until  Sunday  evening,  during  all  of  which  time 
he  took  his  meals  at  the  Struck  home  and  ate  at  the  table 
with  Minnie  Madge,  but  according  to  his  testimony  he  did 
not  upon  any  occasion  say  anything  about  taking  her  to 
Turner's.    About  three  o'clock  Monday  morning,  April  29, 
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Minnie  Madge  became  ill  and  had  a  miscarriage  about  8 145 ' 
o'clock  that  morning.     Tillie  and  Anna  Struck  were  both 
with  her. 

Two  witnesses  testified  that  on  the  morning  of  April  29 
they  heard  a  telephone  conversation  between  Tillie  Struck 
and  Butler  in  which  Tillie  asked  Butler  whether  he  was 
coming  over  that  morning,  to  which  he  replied,  "No,  it  is 
raining;"  that  Tillie  told  him  to  put  on  his  raincoat  and 
come  over;  that  Butler  inquired,  "Is  there  anything  do- 
ing?" to  which  she  replied,  "If  you  was  here  you  would 
think  there  was  something  doing."  Butler  went  over  to 
the  Struck  home  that  afternoon. 

No  physician  was  called  on  Monday  and  none  of  Min- 
nie's relatives  were  notified  of  her  condition.  On  Tuesday 
afternoon  Anna  Struck  went  to  Shumway  after  Dr.  C.  S. 
Lorton.  The  only  information  she  gave  the  doctor  was 
that  there  was  a  lady  visiting  at  her  home  and  that  she  was 
sick  and  wanted  him  to  go  and  see  her.  Dr.  Lorton  ar- 
rived at  the  Struck  home  about  four  o'clock  that  afternoon 
c^nd  was  informed  that  Minnie  had  aborted  the  previous 
day.  Her  condition  then  was  serious.  Anna  and  Tillie 
Struck  showed  him  the  fcetus  and  part  of  the  afterbirth  in 
an  earthen  vessel  in  an  adjoining  room,  but  the  doctor  did 
not  remove  the  fcetus  from  the  vessel  and  made  no  exami- 
nation of  it,  merely  noticing,  as  he  testified,  that  it  was  in 
a  decomposed  condition.  Upon  learning  that  Minnie's  rela- 
tives had  not  been  informed  of  her  condition  Dr.  Lorton 
told  Anna  and  Tillie  Struck  to  notify  them.  The  doctor 
returned  the  next  morning  and  made  another  visit  in  the 
afternoon,  when  he  was  accompanied  by  Dr.  Haumesser, 
of  Shumway.  They  inquired  whether  Minnie's  relatives  had 
been  notified,  and  Anna  and  Tillie  Struck  replied  that  they 
had  not,  as  Minnie  did  not  want  them  to  send  any  word  to 
them.  Dr.  Haumesser  insisted  that  they  notify  her  rela- 
tives and  stated  that  she  would  probably  die.  That  even- 
ing Anna  Struck  drove  over  to  Conrad  Stettbacher's  home 
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and  stated  to  him,  "Minnie  had  a  mishap;  it  is  going  to 
cause  lots  of  trouble;  we  know  that  you  will  blame  us." 
Stettbacher  asked  whether  they  had  called  a  doctor,  and 
she  replied  that  they  had  the  previous  evening.  According 
to  the  testimony  of  Stettbacher  and  his  wife,  when  asked 
why  she  had  not  called  a  doctor  immediately,  Anna  replied 
that  Tillie  had  had  much  experience  in  cases  of  this  kind 
and  she  did  not  think  it  necessary  to  call  a  doctor.  Im- 
mediately after  Anna  Struck  left,  Conrad  Stettbacher  went 
to  Altamont,  where  he  consulted  Dr.  Baker,  the  family  phy- 
sician, and  arranged  with  him  to  attend  his  niece. 

The  condition  of  Minnie  Madge  continued  to  grow 
worse,  and  she  died  about  ten  o'clock  in  the  evening  of 
Thursday,  May  2,  from  peritonitis.  On  the  following  day 
the  undertaker  embalmed  the  body  and  took  it  to  Altamont. 
On  May  4,  191 2,  the  coroner,  having  been  notified  of  the 
circumstances  attending  the  death,  empaneled  a  jury  and 
called  Drs.  Baker,  Lorton  and  Haumesser  to  make  a  post- 
mortem examination.  This  examination  disclosed  a  punc- 
ture at  the  top  of  the  womb,  which  the  evidence  for  the 
People  tended  strongly  to  show  must  have  been  caused  by 
an  instrument  inserted  through  the  vagina  into  the  womb 
during  the  lifetime  of  Minnie  Madge,  and  which  the  evi- 
dence offered  by  plaintiffs  in  error  tended  to  show  might 
have  been  caused  by  the  undertaker's  trocar  when  the  body 
was  embalmed.  The  testimony  of  every  physician  who 
was  called  was  to  the  eflfect  that  if  this  puncture  in  the 
womb  was  caused  by  the  insertion  of  an  instrument  through 
the  vagina  and  into  the  womb,  death  would  result  from 
blood-poisoning.  Physicians  on  the  part  of  the  People  who 
were  present  at  the  post-mortem  examination  testified  that 
there  were  indications  that  nature  had  attempted  to  heal 
over  this  wound, — something  that  could  not  have  occurred 
after  death.  Dr.  G.  M.  Baker,  who  opened  the  abdomen 
and  removed  the  womb  at  the  post-mortem  examination, 
and  Dr.  Cecil  Baker,  who  was  present  at  that  examination. 
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both  testified  that  the  puncture  in  the  womb  must  have  been 
caused  by  an  instrument  inserted  through  the  vagina  before 
death,  because  a  fold  of  the  peritoneum  had  slightly  ad- 
hered to  the  womb  at  the  place  of  the  puncture,  showing 
an  effort  on  the  part  of  nature  to  heal  the  wound,  and 
because  if  the  puncture  had  been  made  from  above  after 
death  there  would  also  necessarily  have  been  a  puncture  in 
the  peritoneum  at  the  point  of  adhesion,  but  that  there  was 
no  puncture  or  hole  in  the  peritoneum.  One  physician  on 
behalf  of  plaintiffs  in  error  gave  it  a^  his  opinion  that  this 
puncture  had  been  made  with  the  undertaker's  trocar,  but 
the  reasons  given  for  this  opinion  are  far  from  convincing. 
The  undertaker  described  minutely  the  method  employed  by 
him  in  embalming  the  body,  and  if  his  testimony  is  to  be 
believed  it  would  have  been  impossible  for  the  puncture  to 
have  been  made  by  him. 

On  the  night  the  coroner's  jury  returned  its  verdict 
Hotz  left  Springfield,  Illinois,  where  he  had  been  staying 
for  some  time,  and  proceeded  to  Pana,  from  which  place  the 
next  afternoon  he  telephoned  Anna  Struck  to  meet  him  at 
Beecher  City  that  night,  which  she  did  and  took  him  to  her 
home  shortly  before  midnight.  The  other  members  of  the 
Struck  family  had  been  arrested  and  were  then  confined 
in  jail. 

In  addition  to  the  above  the  People  proved  by  several 
witnesses  that  Butler  for  over  a  year  had  had  in  his  posses- 
sion instruments  commonly  used  for  producing  abortions, 
and  the  testimony  of  these  witnesses  tends  to  show  that 
Butler  had  admitted  having  produced  abortions  with  these 
instruments.  Butler  and  Hotz  both  admitted  their  meeting 
at  Holland,  as  testified  to  by  the  witnesses  for  the  People, 
but  testified  that  the  object  of  those  meetings  was  to  con- 
sult about  the  bastardy  bond.  Hotz  offered  no  explanation 
as  to  why  it  was  necessary  for  him  to  consult  with  Butler 
instead  of  his  attorneys  about  his  bond.  Butler  also  admit- 
ted having  had  conversations  with  Dial,  Burke  and  Hub- 
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bart  in  Holland,  but  denied  that  those  witnesses  detailed 
those  conversations  correctly.  He  also  admitted  his  pres- 
ence at  the  Struck  home  while  Minnie  Madge  was  there, 
but  says  that  he  was  engaged  in  doing  some  plastering  there 
at  that  time.  Neither  he  nor  Anna  Struck  offered  anv  ex- 
planation  as  to  why  Minnie  Madge  got  no  further  than  the 
Struck  home  on  her  supposed  journey  from  Stettbacher's 
to  Turner's.  Butler  also  admitted  having  had  a  telephone 
conversation  with  Tillie  Struck  on  the  morning  of  April  29 
in  which  Tillie  requested  him  to  come  over  to  the  Struck 
home,  but  denied  that  the  witnesses  for  the  People  correctly 
detailed  that  conversation. 

From  the  facts  thus  shown  it  will  be  seen  that  there 
was  an  agreement  and  understanding  among  plaintiffs  in 
error  and  Minnie  Madge  to  commit  an  abortion  upon  her, 
and  if  any  one  of  plaintiffs  in  error  is  guilty  they  are  all 
guilty.  It  therefore  follows  that  there  is  no  basis  for  the 
contention  that  the  evidence  is  insufficient  to  support  the 
conviction  of  Anna  Struck. 

The  evidence  was  sufficient  to  show  the  corpus  delicti. 
It  has  been  said  that  the  corpus  delicti  in  murder  consists 
of  two  elements,  viz.,  the  fact  of  death  and  the  criminal 
agency  of  another  as  the  cause  of  the  death.  (Campbell 
V.  People,  159  111.  9.)  The  corpus  delicti  may  be  proved 
by  presumptive  or  circumstantial  evidence  where  that  is 
the  best  evidence  obtainable,  although  caution  should  be  ob- 
served in  acting  upon  it.  (Campbell  v.  People,  supra;  Peo- 
ple V.  See,  258  111.  152.)  The  death  of  Minnie  Madge  was 
proven  directly,  and  the  other  element  necessary  to  com- 
plete the  corpus  delicti  was  proven  abundantly  by  circum- 
stantial evidence. 

The  court  did  not  err  in  denying  the  motions  for  sepa- 
rate trials  or  in  admitting  testimony  as  to  statements  made 
by  Butler  in  reference  to  his  possession  of  instruments 
commonly  used  to  produce  abortions  and  his  use  of  the 
same,  and  evidence  as  to  his  possession  of  such  instruments 
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at  a  time  prior  to  the  illness  of  Minnie  Madge.  At  the 
time  this  testimony  was  offered  it  was  objected  to.  The 
court  overruled  the  objections,  and  in  doing  so  expressly 
limited  this  testimony  to  Butler  alone,  and  later  so  limited 
it  in  the  instructions  given  to  the  jury.  This  testimony 
was  proper  to  show  guilty  knowledge  and  a  particular  in- 
tent on  the  part  of  Butler,  (Clark  v.  People,  224  111.  554; 
People  V.  Hagenow,  236  id.  514;)  and  the  instruction  of 
the  court  limiting  it  to  Butler,  alone,  was  sufficient  to  pro- 
tect the  rights  of  his  co-defendants.  (Clark  v.  People,  su- 
pra.) The  various  statements  made  by  Butler  while  the 
affair  was  in  progress,  of  his  intent  and  desire  to  assist 
Hotz,  and  the  substance  of  his  letter  to  Dr.  Stringer,  were 
properly  admitted.  A  conspiracy  on  the  part  of  plaintiffs 
in  error  to  commit  the  crime  of  abortion  was  clearly  shown, 
and  any  statements  made  by  one  conspirator  in  furtherance 
of  the  common  design  is  admissible  against  all. 

During  the  course  of  the  trial,  and  after  the  jury  had 
been  excused  for  the  day,  counsel  for  the  plaintiffs  in  error 
complained  to  the  court  that  the  bailiff  in  charge  of  the 
jury  had  made  improper  remarks  in  the  presence  of  the 
jury  and  asked  to  have  him  removed  and  another  bailiff 
put  in  charge.  The  court  thereupon  heard  the  testimony 
of  witnesses  concerning  certain  statements  alleged  to  have 
been  made  by  the  bailiff.  E.  H.  Hubbart  testified  that  he 
had  a  conversation  with  the  bailiff  the  night  before  at  a 
hotel  in  Effingham,  in  which  the  bailiff  said  the  judge  had 
told  him  that  he  would  send  all  the  defendants  to  the  peni- 
tentiary; that  in  response  to  his  reply  that  the  judge  was 
too  smart  for  that,  the  bailiff  responded,  "I  will  bet  you 
twenty-five  dollars,"  but  that  he  refused  to  bet.  The  wit- 
ness did  not  know  where  the  jury  was  at  the  time  this  con- 
\'ersation  occurred.  The  bailiff  admitted  having  had  a  con- 
versation with  Hubbart  at  the  hotel,  but  he  and  another 
witness  who  was  present  and  heard  the  conversation  denied 
that  he  made  the  statements  testified  to  by  Hubbart.    After 
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hearing  this  testimony  the  court  remarked  that  he  had 
known  the  bailiff  for  several  years ;  that  this  was  the  first 
time  he  had  ever  heard  any  complaint  about  him;  that  he 
believed  he  was  honest  and  that  he  would  permit  him  to 
remain  in  charge  of  the  jury.  The  court  was  satisfied  that 
there  had  been  no  wrongdoing  on  the  part  of  the  bailiff, 
and  he  was  justified  in  his  conclusion  from  the  evidence 
produced. 

Numerous  rulings  of  the  court  in  admitting  and  exclud- 
ing testimony  are  complained  of.  Enima  Stettbachc;r,  an 
aunt  of  Minnie  Madge,  was  one  of  the  relatives  who  ar- 
rived at  the  Struck  home  about  an  hour  and  a  half  before 
she  died.  She  remained  there  until  the  afternoon  of  the 
following  day.  She  testified  that  after  Minnie  had  died  she 
was  present  in  a  room  with  Tillie  and  Anna  Struck;  that 
Anna  was  lying  across  the  foot  of  a  bed  and  had  been  lying 
there  for  about  an  hour;  that  she  did  not  know  whether 
she  was  asleep  or  awake;  that  Tillie  Struck  and  the  wit- 
ness were  standing  within  a  few  feet  of  where  Anna  was 
lying;  that  in  response  to  a  remark  made  by  the  witness 
that  she  was  so  sorry  that  this  had  taken  place  there,  Tillie 
Struck  said  she  was  sorry  also,  and  added,  "But  we  want 
you  to  understand  that  Minnie  was.  willing  to  have  this 
happen;  don't  blame  me  for  it."  Anna  Struck  took  no 
part  in  this  conversation  and  said  nothing  at  the  time  this 
statement  is  alleged  to  have  been  made  by  her  sister.  Coun- 
sel for  plaintiffs  ift  error  objected  to  this  testimony,  and 
after  it  was  admitted  moved  to  strike  it  out  for  the  reason 
that  it  was  made  outside  the  presence  of  plaintiffs  in  er- 
ror, and  that  as  the  witness  had  stated  that  she  did  not 
know  whether  Anna  was  asleep  or  awake,  and  as  she  had 
been  lying  on  the  bed  for  an  hour  or  more  and  took  no 
part  in  the  conversation,  the  presumption  was  that  she  was 
asleep  and  heard  no  part  of*  it.  The  court  overruled  the 
motion  and  stated,  "If  the  time  ever  comes  that  the  evi- 
dence shows  she  was  sleeping  then  I  will  pass  upon  the  mat- 
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ten"  Anna  Struck  testified  in  her  own  behalf  and  was 
asked  about  this  circumstance.  She  testified  that  Emma 
Stettbacher  arrived  there  on  Thursday  evening  about  eight 
o'clock  and  remained  there  until  half -past  one  the  following 
afternoon.  She  was  then  asked  if  during  the  time  Emma 
Stettbacher  was  there  she  heard  any  conversation  between 
her  and  Tillie  Struck  in  which  Tillie  stated,  "You  can't 
blame  us,  for  Minnie  was  willing  to  have  it  done."  This 
was  objected  to,  and  the  court  remarked  that  that  was  not 
the  statement  made  by  Mrs.  Stettbacher.  The  question  was 
withdrawn  and  another  asked  in  which  the  exact  state- 
ment testified  to  by  Mrs.  Stettbacher  was  embodied,  and  the 
witness  testified  that  she  did  not  hear  any  such  statement 
made.  The  court  then  made  this  suggestion :  "This  state- 
ment that  Mrs.  Emma  Stettbacher  testified  about  happened 
after  the  death  of  Minnie,  and  she  stated  that  the  cir- 
cumstances were  that  Anna  was  lying  across  the  foot  of 
the  bed ;  that  she  did  not  know  whether  she  was  asleep  or 
not.'*  Thereupon  counsel  conducting  the  examination  said 
he  would  ask  about  that.  She  then  testified  that  after  Min- 
nie's death  she  remembered  of  Emma  Stettbacher  being 
there,  and  she  also  remembered  at  that  time  of  lying  across 
the  foot  of  her  bed.  She  was  then  asked  to  state  whether, 
while  she  was  lying  across  the  bed,  she  heard  this  conver- 
sation between  Tillie  Struck  and  Mrs.  Stettbacher,  to  which 
she  replied  she  did  not,  and  that  she  did  not  hear  any  such 
conversation  as  that  in  substance. 

It  is  contended  that  this  testimony  was  not  admissible 
imless  the  statement  was  made  in  the  presence  of  Anna 
Struck  and  under  such  circumstances  that  she  was  able  to 
hear  it,  and  that  the  presumption  is,  from  the  testimony 
of  Emma  Stettbacher,  that  Anna  Struck  was  asleep  when 
the  statement  was  made.  That  presumption  does  not  arise 
from  the  facts  testified  to  by  Mrs.  Stettbacher.  If  Anna 
Struck  was,  in  fact,  asleep  when  it  is  testified  this  statement 
was  made,  and  was  therefore  unable  to  hear  it,  this  testi- 
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mony  was  inadmissible.  Mrs.  Stettbacher  testified  that  she 
did  not  know  whether  Anna  was  asleep  or  awake,  and  the 
only  circumstance  from  which  it  could  be  assumed  that  she 
was  asleep  was  the  fact  that  she  had  been  lying  across  the 
foot  of  the  bed  for  an  hour  and  had  taken  no  part  in  the 
conversation.  Anna  Struck,  when  placed  upon  the  stand, 
testified  that  she  remembered  the  circumstance  of  Mrs. 
Stettbacher  being  there  and  of  the  fact  that  she  (Anna) 
was  lying  across  the  foot  of  the  bed.  The  court  had  inti- 
mated to  counsel  during  the  examination  of  Mrs.  Stett- 
bacher that  if  it  ever  appeared  that  at  the  time  this  alleged 
statement  was  made  Anna  Struck  was  asleep  he  would  again 
consider  the  motion  to  strike  this  testimony.  When  Anna 
Struck  denied  having  heard  this  conversation  the  court 
sharply  called  the  attention  of  counsel  to  the  testimony  of 
Mrs.  Stettbacher  as  to  when  this  conversation  occurred  and 
to  the  fact  that  Anna  Struck  was  then  lying  across  the  foot 
of  the  bed,  but  she  was  not  asked  whether  she  had  been 
asleep  during  any  of  the  time  that  she  was  lying  on  the 
bed  when  Mrs.  Stettbacher  was  there,  ^o  one  would  know 
better  than  Anna  Struck  whether  she  had  been  asleep  dur- 
ing any  of  that  time.  Her  testimony  disclosed  the  fact 
that  she  remembered  distinctly  of  Mrs.  Stettbacher  being 
there  and  of  the  fact  that  she  was  lying  on  the  bed.  While 
she  might  not  be  able  to  state  how  long  she  had  been  asleep, 
or  the  time  at  which  she  went  to  sleep,  or  the  time  she 
awoke,  if,  in  fact,  she  had  been  asleep  during  any  of  that 
time,  she  would  have  been  conscious  of  it  and  could  have 
testified  to  it.  The  statement  testified  to  was  a  very  dam- 
aging one  and  fraught  with  considerable  danger  to  plain- 
tiffs in  error,  but  under  all  the  circumstances  as  detailed  by 
Mrs.  Stettbacher  and  by  Anna  Struck  herself  while  upon 
the  stand,  this  testimony  was  admissible  and  the  motion  to 
strike  was  properly  denied. 

Dr.  Lorton  and  Dr.  Haumesser  both  testified  on  behalf 
of  the  plaintiffs  in  error.    Each  was  asked  to  state  whether, 
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after  he  was  called  to  attend  Minnie  Madge,  he  got  a  his- 
tory of  the  case  from  anyone,  from  whom  he  got  it  and 
what  the  history  of  the  case  was.  The  theory  of  the  de- 
fense was  that  Minnie  Madge  died  as  the  result  of  a  mis- 
carriage which  was  brought  on  by  over-exertion,  and  it  is 
evident  that  it  was  sought  to  be  shown  by  these  doctors 
that  in  giving  them  the  history  of  the  case  Minnie  Madge 
had  told  them  that  some  days  before  the  miscarriage,  and 
while  she  was  at  Stettbacher's  home,  she  had  hurt  herself 
by  assisting  in  pushing  a  manure-spreader  out  of  a  shed  or 
in  spading  in  the  garden.  The  court  sustained  objections  to 
the  questions  which  sought  to  elicit  the  fact  as  to  whether 
Drs.  Lorton  and  Haumesser  had  received  a  history  of  the 
case  from  anyone,  and  it  is  complained  that  this  was  error. 
This  testimony  was  clearly  incompetent.  The  only  state- 
ment of  Minnie  Madge  that  could  have  been  received  in 
evidence,  either  for  or  against  the  plaintiffs  in  error,  as  to 
what  caused  her  condition,  would  be  one  in  the  nature  of 
a  dying  declaraticm.  The  testimony  sought  to  be  elicited 
from  these  witnesses  would  have  been  purely  hearsay  and 
was  not  competent. 

.During  the  examination  of  Dr.  Lorton  on  this  question 
it  is  claimed  that  the  court  made  remarks  which  were  preju- 
dicial. Dr.  Haumesser  had  been  examined  along  the  same 
line  and  the  court  had  held  that  this  evidence  was  not 
proper.  During  the  examination  of  Dr.  Lorton  he  was 
asked  whether  he  got  a.  history  of  the  case,  to  which  he 
replied  that  he  did.  He  was  then  asked  from  Whom  he  got 
it.  To  this  question  an  objection  was  sustained.  He  was 
then  asked  what  the  history  of  the  case  was  as  he  got  it, 
to  which  an  objection  was  also  sustained.  He  was  then 
asked  whether  he  got  the  history  from  Minnie  Madge.  In 
sustaining  an  objection  to  that  question  the  court  reminded 
counsel  that  he  did  not  want  to  sustain  so  many  objections 
to  the  same  question,  informing  them  that  it  was  all  right 
to  make  a  record  but  not  necessary  to  repeat  the  question 


FAMt]  The  People  v.  Hotz.  261 

four  or  five  times  in  different  ways.  Counsel  then  asked 
to  be  allowed  to  make  an  offer  of  proof.  The  jury  were 
directed  to  retire,  but  counsel  stated  that  they  had  already 
offered  as  far  as  they  desired  and  that  they  simply  wanted 
to  get  it  in  the  record.  The  court  remarked  that  they  were 
entitled  to  have  it  in  the  record,  and  reminded  them  that 
they  had  asked  the  other  doctor  at  least  a  dozen  questions 
which  amounted  to  the  same  question,  and  he  did  not  want 
it  repeated.  The  witness  was  then  asked  whether  he  got  a 
history  of  this  abortion  from  Minnie  Madge.  In  sustain- 
ing an  objection  to  this  question  the  court  warned  counsel 
not  to  repeat  that  question  in  any  other  form  and  not  to 
compel  him  to  speak  to  him  any  more  about  it.  The  re- 
marks of  the  court  were  none  too  severe,  and  if  they  were 
inclined  to  prejudice  the  jury  it  was  the  fault  of  no  one 
but  counsel  for  plaintiffs  in  error.  It  is  evident  that  they 
were  attempting,  by  repeatedly  asking  these  questions,  to 
convey  the  impression  to  the  jury  that  something  was  said 
by  Minnie  Madge  when  she  told  the  doctors  about  her  ill- 
ness that  would  exonerate  plaintiffs  in  error  of  the  charge 
against  them.  The  court  properly  ruled  upon  the  objec- 
tions, and  the  point  was  as  well  preserved  with  one  ruling 
as  with  a  dozen. 

Dr.  Baker  called  to  see  Minnie  Madge  at  the  request  of 
Conrad  Stettbacher,  arriving  at  the  Struck  home  a  short 
time  before  she  died.  I>rs.  Lorton  and  Haumesser  arrived 
there  at  the  same  time  and  they  entered  the  house  together. 
Dr.  Baker  was  the  family  physician  of  the  Stettbachers  and 
had  known  Minnie  Madge  all  her  lifetime.  He  went  into 
the  sick-room  alone,  closed  the  door  and  had  a  private  con- 
versation with  her  about  the  cause  of  her  illness.  He  was 
called  by  plaintiffs  in  error,  who  offered  to  prove  by  him 
an  alleged  dying  declaration  of  Minnie  Madge.  The  jury 
were  excused,  and  he  testified,  upon  preliminary  examina- 
tion, that  after  he  had  gone  into  the  sick-room  and  closed 
the  door  he  talked  to  Minnie  Madge  on  the  subject  of  her 
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death;  that  he  asked  her  if  she  realized  that  she  was  very 
sick,  and  she  said  yes,  she  thought  she  was;  that  he  then 
asked  her  if  she  knew  that  she  might  die,  and  she  said,  "I 
am  afraid  I  will,"  or,  "I  believe  I  will,"  and  that  he  then 
told  her  he  thought  she  was  going  to  die  and  he  would  like 
for  her  to  clear  up  this  situation  and  tell  how  this  trouble 
came  on;  that  "she  said  she  didn't  know;  that  he  told  her 
he  believed  she  was  going  to  die  and  that  she  couldn't  af- 
ford to  die  with  a  lie  on  her  lips;  that  if  she  didn't  want 
to  tell  him  the  truth  not  to  tell  him  anything,  and  that  she 
said  she  would  tell  him  the  truth;  that  she  then  said,  in 
answer  to  his  questions,  that  she  had  not  taken  any  medi- 
cine for  the  past  two  or  three  weeks  except  a  little  patent 
medicine  before  she  came  there,  and  that  she  had  not  taken 
anything  since ;  that  nothing  had  been  done  to  her  and  that 
no  instruments  had  been  used  that  might  have  brought  on 
the  abortion;  that  she  further  told  him  that  while  spading 
in  the  garden  a  short  time  before  she  came  to  the  Struck 
home  she  felt  a  pain  in  her  right  side,  and  that  about  the 
same  time  she  pushed  or  pulled  a  manure-spreader  and  felt 
the  same  pain,  but  that  since  these  occurrences  she  had  felt 
as  well  as  usual  up  until  within  the  past  day  or  two.  In 
response  to  a  question  as  to  whether,  in  his  opinion,  she 
knew  that  she  was  dying  at  that  time,  the  doctor  replied 
that  he  doubted  seriously  whether  she  could  comprehend 
that  or  not;  that  she  was  "very,  very  frail,  mentally  and 
physically."  On  his  cross-examination  he  repeated  that  he 
doubted  seriously  whether  her  mind  was  in  such  condition 
that  she  could  realize  her  condition,  and  stated  that  she  was 
considerably  dazed.  The  court  then  examined  the  witness, 
and  he  testified  that  her  mental  condition  was  just  fair; 
that  he  was  compelled  to  ask  her  the  same  question  over 
repeatedly  before  he  could  get  a  response,  but  he  thought 
that  "right  at  the  time"  he  had  the  question  "right  at  her" 
she  understood  the  question,  but  in  a  moment  she  was  talk- 
ing about  something  else  and  it  was  a  difficult  matter  to 
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keep  her  on  the  subject;  that  he  asked  her  the  same  ques- 
tion repeatedly  because  he  did  not  think  she  understood 
what  he  said  or  what  he  wanted ;  that  at  that  time  one  eve 
was  open  wider  than  the  other  as  a  result  of  extreme  pros- 
tration; that  during  the  time  he  was  in  there  she  would 
have  short  periods  of  unconsciousness,  which  would  be  suc- 
ceeded by  lucid  intervals,  and  that  in  his  opinion  she  was 
then  dying.  The  court  refused  to  permit  this  testimony  to 
go  to  the  jury,  and  this  is  complained  of  as  error. 

It  is  well  settled  that  a  dying  declaration  is  admissible 
on  behalf  of  the  accused  as  well  as  on  behalf  of  the  prose- 
cution, and  in  some  jurisdictions  it  is  held  that  the  same 
strictness  in  regard  to  the  preliminary  proof  will  not  be 
required  when  the  declaration  is  offered  in  favor  of  the 
accused  as  when  it  is  made  against  him.  The  first  case 
wherein  the  rule  in  regard  to  the  admission  of  dying  dec- 
larations was  defined  in  this  State  was  Starkey  v.  People, 
ly  111.  17,  and  it  is  there  stated  that  dying  declarations  are 
such  as  are  made  by  the  party,  relating  to  the  facts  of  the 
injury  of  which  he  afterwards  dies,  under  the  fixed  belief 
and  moral  conviction  that  his  death  is  impending  and  cer- 
tain to  follow  almost  immediately,  without  opportunity  for 
repentance  and  in  the  absence  of  all  hope  of  avoidance, 
when  he  has  despaired  of  life  and  looks  to  death  as  in- 
evitable and  at  hand.  The  principle  upon  which  this  rule 
is  founded  is  there  stated  to  be,  that  such  declarations  are 
made  in  a  condition  so  solemn  and  awful  as  to  exclude  the 
supposition  that  the  party  making  them  could  have  been  in- 
fluenced by  malice,  revenge  or  any  conceivable  motive  to 
misrepresent,  and  when  every  inducement,  emotion  and  mo- 
tive is  to  speak  the  truth, — in  other  words,  in  view  of  im- 
pending death  and  under  the  sanction  of  a  moral  sense  of 
certain  and  just  retribution.  It  was  also  held  in  that  case, — 
and  these  holdings  have  been  uniformly  followed  in  this 
State, — that  it  is  for  the  court  in  the  first  instance  to  de- 
termine upon  the'  admissibility  of  the  declarations  upon 
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proof  of  the  condition  of  mind  of  the  deceased  at  the  time 
they  were  made,  and  if  the  proof  does  not  satisfy  the' court, 
beyond  reasonable  doubt,  that  they  were  made  in  extremity 
and  that  they  are  dying  declarations  within  the  law,  they 
should  not  be  permitted  to  go  to  the  jury.  The  ordinary 
dying  declaration  is  one  charging  the  accused  of  killing  the 
person  making  the  declaration.  That  situation  accounts  for 
the  rigor  of  the  rule  as  laid  down  in  the  Starkey  case,  su- 
pra. There  is  some  basis  for  the  argument  that  the  rule 
should  not  apply  in  all  its  strictness  where  the  statement  is 
of  such  a  nature  that  it  exonerates  the  accused.  There  are 
elements  present  in  this  case,  however,  which  require  that 
the  rule  be  applied  in  all  its  strictness.  Inducing  an  abor- 
tion under  such  circun^stances  as  are  disclosed  in  this  case 
is  made  a  crime  in  this  State  and  those  guilty  are  punish- 
able by  imprisonment  in  the  penitentiary.  All  participating 
in  the  commission  of  the  crime,  including  the  mother,  are 
guilty  of  a  great  moral  wrong.  Criminal  abortions  are  nec- 
essarily committed  at  the  solicitation  and  request  of  the 
mother,  and  it  is  a  matter  of  common  knowledge  that  the 
crime  is  usually,  if  not  always,  committed  under  a  promise 
of  secrecy  by  the  mother.  In  making  the  statement  she 
did  to  Dr.  Baker,  Minnie  Madge  might  not  only  have  been 
keeping  such  a  promise,  but  she  was  exonerating  herself 
from  the  charge  of  having  committed  a  great  moral  wrong. 
Had  she  charged  plaintiffs  in  error  with  having  produced 
this  abortion  she  would  have  stultified  and  disgraced  her- 
self. Considering  what  she  herself  had  at  stake  and  her 
own  interest  in  a  charge  of  this  kind,  it  becomes  important 
that  there  be  present  every  element  necessary  to  constitute 
her  statement  such  a  declaration  as  would  be  admissible  in 
evidence  in  any  event.  The  testimony  of  Dr.  Baker  is  of 
such  a  character  as  to  raise  a  serious  doubt  whether  Min- 
nie Madge  was  in  such  a  mental  state  as  to  be  able  to 
realize  her  condition  or  to  comprehend  that  death  was  im- 
minent, or  to  form  any  rational  conclusion  on  that  subject 
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either  from  her  own  impressions  or  from  anything  that  was 
said  to  her  by  her  physician  as  to  her  condition.  No  at- 
tempt was  made  by  plaintiffs  in  error  to  show  by  any  other 
evidence  the  mental  condition  of  Minnie  Madge  at  this  par- 
ticular time. 

It  is  insisted  that  the  court  erred  in  not  allowing  Dr. 
Haumesser  to  testify  in  regard  to  the  mental  condition  of 
Minnie  Madge  at  the  time  Dr.  Baker  was  there.  Dr.  Hau- 
messer testified  that  he  was  present  when  Dr.  Baker  made 
his  diagnosis,  but  was  not  allowed  to  state  any  conversation 
he  heard  at  that  time.  He  was  asked  several  questions  as 
to  her  mental  condition  at  that  time  and  whether  he  heard 
her  say  anything  in  reference  to  dying,  to  all  of  which  ob- 
jections were  properly  sustained  because  this  examination 
was  in  the  presence  of  the  jury.  Finally,  following  a  sug- 
gestion by  the  court,  the  jury  were  sent  out,  and  an  effort 
was  then  made  to  lay  the  foundation  for  the  admission  of 
a  dying  declaration.  The  doctor  then  stated  that  he  had 
no  conversation  with  the  patient  upon  the  question  of  her 
death,  and  he  was  not  asked  his  opinion  as  to  her  mental 
condition  during  the  absence  of  the  jury.  Moreover,  this 
testimony  was  given  before  Dr.  Baker  was  called  on  behalf 
of  plaintiffs  in  error,  and  therefore,  necessarily,  before  it 
appeared  that  plaintiffs  in  error  would  attempt  to  prove  a 
dying  declaration  by  Dr.  Baker,  and  after  Dr.  Baker  testi- 
fied Dr.  Haumesser  was  not  re-called  to  the  stand.  It  there- 
fore did  not  appear  that  this  testimony  was  offered  for  the 
purpose  of  making  preliminary  proof  for  the  introduction 
of  an  alleged  dying  declaration  made  by  Minnie  Madge 
to  Dr.  Baker.  The  offer  to  prove  a  dying  declaration  was 
properly  excluded. 

Plaintiffs  in  error  offered  to  prove  by  Anna  Struck  that 
after  Dr.  Baker  had  left  the  Struck  home  Minnie  Madge 
detailed  to  her  a  conversation  she  had  had  with  Dr.  Baker, 
stating  that  she  had  told  Eh*.  Baker  she  believed  she  was 
about  to  die  and  had  told  him  her  miscarriage  had  been 
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brought  about  as  a  result  of  her  spading  in  the  garden  and 
the  pushing  of  a  manure-spreader.  This  offer  partook  of 
none  of  the  elements  of  a  dying  declaration,  but  was  sim- 
ply an  offer  to  prove  what  Minnie  Madge  is  alleged  to  have 
said  occurred  between  herself  and  Dr.  Baker,  and  was  prop- 
erly excluded. 

Eh".  Lorton  was  one  of  the  principal  witnesses  for  plain- 
tiffs in  error  and  his  testimony  was  quite  favorable  to  their 
theory.  He  testified  on  direct  examination  that  in  his  opin- 
ion this  abortion  was  caused  by  exertion,  and  he  explained 
that  he  meant  by  exertion  any  undue  work  or  exercise  by 
the  mother.  On  cross-examination  he  was  asked  whether 
he  did  not  state  in  the  presence  of  four  persons,  (naming 
them,)  three  of  them  relatives  of  the  deceased,  at  the  Struck 
home  immediately  after  the  death  of  Minnie  Madge,  "I  ad- 
vise you  to  get  this  corpse  out  of  here  before  daylight  or 
there  will  be  the  greatest  disturbance  you  have  ever  heard 
in  this  neighborhood."  An  objection  to  this  question  was 
overruled,  and  the  doctor  denied  that  he  had  made  this 
statement.  On  rebuttal  the  persons  named  in  the  question 
as  having  been  present  when  the  statement  was  made  tes- 
tified that  it  was  made  by  Dr.  Lorton  under  those  circum- 
stances. It  is  now  urged  that  this  was  prejudicial  error 
for  the  reason  that  it  was  not  a  proper  subject  of  impeach- 
ment. Eh*.  Lorton  had  testified  that  in  his  opinion  the  death 
of  Minnie  Madge  resulted  from  natural  causes,  and  in  the 
expression  of  this  opinion  he  wholly  absolved  plaintiffs  in 
error  from  the  charge  under  which  they  were  being  tried. 
He  did  not  pretend  to  state  that  as  a  matter  of  fact  this 
abortion  resulted  from  exertion.  He  simply  gave  that  as 
his  opinion.  In  order  to  test  the  sincerity  of  that  opinion 
the  question  asked  was  proper  in  the  way  of  impeachment. 
If  he  made  the  statement  credited  to  him  immediatelv  after 
the  death  of  Minnie  Madge  it  was  proper  to  be  considered 
by  the  jury  in  connection  with  his  testimony  as  to  his  opin- 
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ion  of  the  cause  of  her  death,  as  the  alleged  statement  was 
inconsistent  with  that  opinion. 

Ehiring  the  argument  to  the  jury  counsel  for  the  prose- 
cution turned  to  plaintiff  in  error  Butler  and  said,  "You 
miserable  wretch/*  This  was  objected  to  and  the  objection 
sustained,  the  court  stating  to  the  jury  that  those  words 
were  not  proper  and  that  they  should  not  consider  them. 
It  is  complained  that  this  was  prejudicial.  While  counsel 
have  the  right,  in  argument  to  the  jury,  to  draw  any  rea- 
sonable deduction  from  the  facts  proven  that  they  see  fit, 
and  have  a  right  to  depict  the  defense  in  any  light  that  in 
their  opinion  the  evidence  warrants  and  to  characterize  the 
defendants  and  their  acts  in  any  manner  justified  by  the 
evidence,  it  is  improper  for  counsel  to  direct  his  remarks 
personally  to  a  defendant.  The  court  promptly  sustained 
an  objection  to  this  statement  and  instructed  the  jury  to 
disregard  it.  The  jury  would  be  exceedingly  unmindful  of 
their  duty  if  they  should  allow  such  a  circumstance  to  work 
harm  after  the  ruling  of  the  court.  In  any  event  the  action 
of  the  court  cannot  be  complained  of,  as  the  ruling  was  in 
favor  of  plaintiffs  in  error. 

Complaint  is  made  of  the  giving  of  six  instructions  on 
behalf  of  the  People.  The  tenth  instruction  stated,  in  sub- 
stance, that  if  the  jury  believed  that  Minnie  Madge  was 
a  woman  pregnant  with  child,  and  that  the  defendants,  **by 
means  of  any  instrument  or  other  means  whatever,"  caused 
Minnie  Madge  to  abort  or  miscarry,  and  that  the  abortion 
was  not  necessary  for  the  preservation  of  her  life,  and 
that  she  died  as  the  result  of  such  abortion,  the  defendants 
W'Ould  be  guilty  of  murder.  Complaint  is  made  of  the 
language  quoted,  on  the  ground  that  no  proof  was  made 
on  the  part  of  the  prosecution  of  any  fact  that  tended 
to  show  the  commission  of  the  crime  except  by  means  of 
some  instrument,  and  it  was  error  to  instruct  the  jury  that 
they  might  find  that  the  abortion  was  committed  by  any 
means  whatever.    The  proof  on  the  part  of  the  People  did 
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tend  to  show  that  the  abortion  was  produced  by  the  use 
of  an  instrument  which  had  punctured  the  womb.  The 
evidence  also  strongly  tends  to  show  that  plaintiffs  in  er- 
ror had  entered  into  an  agreement  and  formed  a  common 
understanding  to  produce  an  abortion  upon  Minnie  Madge. 
It  is  conceded  that  she  did  abort  or  miscarry  and  died  as 
a  result  thereof.  The  evidence  of  the  actual  commission  of 
the  crime  is  wholly  circumstantial.  No  attempt  was  made 
to  prove  the  exact  means  by  which  the  abortion  was  pro- 
duced. Under  the  charge  made  in  the  various  counts  of 
the  indictment  and  the  whole  of  the  evidence  in  the  case 
this  instruction  was  a  proper  one  to  be  given.  The  same 
objection  is  made  to  instruction  No.  i6. 

Instructions  ii,  12  and  13  consist  of  definitions  of  the 
term  "reasonable  doubt."  They  state  at  length  what  a 
reasonable  doubt  does  and  does  not  consist  of.  The  defini- 
tions incorporated  in  these  instructions  have  been  repeatedly 
approved.  While  it  was  not  error  to  give  them,  they  were 
no  doubt  somewhat  confusing,  and,  as  we  have  had  occa- 
sion to  say  heretofore,  could  serve  no  useful  purpose,  as  it 
is  doubtful  whether  any  better  definition  can  be  given  of 
this  term  than  the  words  themselves. 

The  fourteenth  instruction  was  on  the  question  of  the 
credit  to  be  given  the  testimony  of  plaintiffs  in  error,  and 
is  substantially  the  same  instruction  as  was  approved  in 
Maguire  v.  People,  219  111.  16,  where  the  authorities  in 
support  of  the  giving  of  such  an  instruction  were  discussed. 

Plaintiffs  in  error  offered  fifty-two  instructions.  Of 
these  sixteen  were  given  as  asked,  two  were  modified  and 
thus  given,  and  thirty-four  were  refused.  Complaint  is 
made  of  the  refusal  to  give  nineteen  of  these  instructions 
and  to  the  modification  of  one  of  them.  A  number  of' 
them  covered  the  same  ground  as  the  instructions  given. 
Many  of  them  dealt  with  the  same  subject  and  were  dif- 
ferent only  in  the  phraseology  used.  A  number  of  them 
assumed  that  matters  which  had  been  excluded  by  the  court 
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were  in  evidence,  and  others  were  clearly  wrong.  In  the 
sixteen  instructions  given  on  behalf  of  the  People  and  the 
eighteen  given  on  behalf  of  plaintiffs  in  error  the  jury  were 
fairly,  fully  and  correctly  instructed  as  to  the  law  of  the 
case,  and  we  will  not  enter  into  a  detailed  discussion  of 
the  refused  instructions.  It  was  an  imposition  on  the  trial 
court  to  ask  him  to  pass  upon  such  an  unreasonable  number. 
The  judgement  of  the  circuit  court  is  affirmed. 

Judgment  afHrmed. 

Mr.  Justice  Vickers,  dissenting. 


The  Sanitary  District  of  Chicago,  Appellee,  vs.  Dan- 
lEi.  A.  Murphy  et  ai — (Jacob  Glos,  Appellant.) 

Opinion  filed  December  ly,  ipi^ — Rehearing  denied  Feb.  6,  1914. 

1.  Eminent  domain — holder  of  invalid  tax  title  not  entitled  to 
be  reimbursed  out  of  compensation  awarded.  The  holder  of  an  in- 
valid tax  title  is  not  entitled,  in  a  condemnation  proceeding  against 
the  land,  to  be  reimbursed,  out  of  the  compensation  awarded,  for 
the  money  expended  in  procuring  the  tax  title  and  for  taxes  sub- 
sequently paid,  as  his  only  right  to  reimbursement  is  in  a  proceed- 
ing brought  by  the  owner  of  the  land  for  the  purpose  of  attacking 
his  tax  title.  {Chicago  v.  Pick,  251  111.  594,  and  O'Connell  v.  San- 
ford,  255  id.  49,  and  256  id.  62,  adhered  to.) 

2.  Same — a  petitioner  will  not  be  vested  with  any  interest  by 
acquiring  invalid  tax  titles.  Presumably,  when  the  fee  of  land  is 
condemned  for  a  public  purpose,  it  is  contemplated  that  the  title 
obtained  will  be  free  and  clear  of  encumbrances,  but  the  acquiring 
of  invalid  tax  titles  would  not  invest  the  petitioner  with  any  in- 
terest in  the  land. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

Edmund  D.  Adcock,  (P.  C.  Haley,  and  James  S. 
Handy,  of  counsel,)  for  appellee. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  Sanitary  District  of  Chicago  filed  a  petition  in  the 
circuit  court  of  Cook  county  to  acquire  title  to  certain  real 
estate  by  condemnation.  It  appeared  from  the  records  that 
certain  tax  deeds  were  outstanding  against  the  premises,  and 
the  petition  alleged  that  "Emma  J.  Glos,  Jacob  Glos  and 
August  Timke  claim  to  have  some  interest  in  said  real  estate, 
which  interest  is  unknown  to  your  petitioner."  After  the 
service  and  return  of  summons  DanieJ  A.,  Myrtle  and  Mary 
Murphy  filed  a  cross-petition,  in  which  they  claim  to  be  the 
owners  in  fee  of  the  premises  as  tenants  in  common.  Jacob 
Glos  appeared  and  entered  his  motion  to  dismiss  the  petition, 
which  was  overruled.  Thereafter  he  filed  a  cross-petition,  in 
which  he  stated  that  he  had  an  interest  in  the  premises  de- 
scribed in  the  petition  by  reason  of  sales  for  delinquent  taxes 
and  special  assessments  levied  thereon  and  deeds  issued  to 
the  appellant  in  pursuance  thereof.  A  hearing  was  had  on 
this  cross-petition  2uid  certain  tax  deeds  and  tax  receipts 
were  offered  in  evidence.  Glos  also  sought  to  show  by  parol 
testimony  the  amount  he  had  paid  in  taxes  subsequent  to 
the  sale.  The  tax  deeds  and  the  payment  of  taxes  were  not 
offered  for  the  purpose  of  proving  title,  but  merely  to  show 
that  the  land  had  been  sold  for  taxes  and  that  Glos  had  a 
tax  title  claim  which  constituted  a  cloud  upon  the  title  of  the 
premises,  for  which  he  was  entitled  to  compensation.  The 
court  sustained  objections  to  this  evidence,  and  afterwards 
held  that  the  owners  of  the  fee  simple  title  were  entitled  to 
the  whole  amount  of  damages  awarded  in  the  condemnation 
proceeding.  To  reverse  this  judgment  Jacob  Glos  has  prose- 
cvited  an  appeal  to  this  court. 

Appellant  does  not  contend  that  any  of  his  tax  titles  were 
valid.  His  claim  is  that  his  tax  title  is  property  within  the 
meaning  of  the  law  of  eminent  domain,  and  that  he  is  en- 
titled to  be  reimbursed  for  his  expenditures  in  procuring  his 
tax  titles  and  for  taxes  afterwards  paid  on  the  property.    It 
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is  contended  that  the  effect  of  the  condemnation  proceeding 
deprives  him  of  his  tax  title,  and  that  unless  compensation 
is  made  therefor  he  is  deprived  of  his  property  without 
due  process  of  law,  in  violation  of  the  constitutions  of  the 
United  States  and  of  the  State  of  Illinois.  Appellant's  con- 
tentions were  urged  upon  this  court  in  City  of  Chicago  v. 
Pick,  251  111.  594,  O'Connell  v.  Sanford,  255  id.  49,  and 
256  id.  62.  Appellant  in  his  brief  makes  no  effort  to  dis- 
tingfuish  these  cases  from  the  case  at  bar  but  argues  all 
of  the  questions  involved  elaborately,  as  though  they  were 
presented  to  this  court  for  the  first  time.  In  his  reply  brief 
reference  is  made  to  these  previous  decisions  and  some  ap- 
parent attempt  is  made  to  distinguish  them.  In  the  Pick 
case  this  court  held  that  the  holder  of  an  invalid  tax  title 
is  only  entitled  to  reimbursement  when  his  tax  title  is  at- 
tacked and  set  aside  in  a  proceeding  brought  for  that  pur- 
pose by  the  owner  of  the  land.  .The  question  was  there 
fairly  presented  whether  the  holder  of  invalid  tax  titles  in 
a  condemnation  proceeding  was  entitled  to  reimbursement, 
out  of  the  compensation  awarded,  for  the  money  expended 
in  procuring  such  tax  deeds  and  for  taxes  subsequently  paid, 
and  that  question  was  answered  by  this  court  in  the  nega- 
tive. The  question  here  is  precisely  what  it  was  in  the 
Pick  case  and  must  be  answered  in  the  same  way. 

It  is  said  in  argument,  that  in  some  of  the  previous 
cases  an  attempt  was  made  to  obtain  reimbursement  from 
the  owner  after  an  award  of  compensation  had  been  made, 
without  any  evidence  as  to  the  value  of  the  tax  title  having 
been  heard  on  the  trial.  In  reply  tp  this  argument  it  may 
be  said  that  our  previous  decisions  did  not  rest  upon  any 
such  ground.  If  any  such  argument  was  presented  it  is 
not  mentioned  in  the  opinions  filed.  Our  previous  deci- 
sions rest  on  the  broader  ground  that  the  holder  of  an  in- 
valid tax  title  is  not  entitled,  in.  a  condemnation  proceed- 
ing, to  reimbursement  for  his  expenditures  in  connection 
with  his  claim  of  title. 
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The  attempt  by  the  attorney  for  the  sanitary  district 
to  show  that  it  was  desired  in  this  proceeding  to  obtain 
a  clear  and  unclouded  title  to  the  premises,  if  competent, 
does  not  distinguish  this  case  from  any  other  condemna- 
tion proceeding.  Presumably,  when  the  fee  of  real  estate 
is  condemned  for  a  public  purpose  it  is  always  contemplated 
that  the  title  obtained  will  be  clear  and  free  from  encum- 
brances. These  tax  titles,  if  invalid,  could  not  vest  appel- 
lant with  any  interest  in  the  land. 

We  are  unable  to  distinguish  the  case  at  bar  from  our 
previous  decisions  on  the  question  involved.  On  the  au- 
thority  of  the  cases  above  cited  the  judgment  of  the  cir- 
cuit court  of  Cook  county  is  clearly  right,  and  it  will  be 

Judgment  affirmed. 


The  City  of  Chicago,  Appellee,  vs.  Wiluam  G.  Edens, 

Appellant. 

Opinion  filed  December  ly,  ipij — Rehearing  denied  Feb.  4,  1^14. 

1.  SpECiai,  assessments — an  engineer's  estimate  should  be  read 
with  the  ordinance.  The  engineer's  estimate  of  the  cost  of  a  pro- 
posed improvement  should  be  read  with  the  ordinance,  in  order  to 
ascertain  the  proper  description  of  the  improvement  as  well  as  to 
find  out  whether  there  is  any  substantial  variance  between  the  es- 
timate and  the  ordinance. 

2.  Same — a  sidewalk  improvement  which  includes  back-filling 
z(nth  earth  requires  a  public  hearing.  The  proviso  to  section  7  of 
the  Local  Improvement  act,  which  dispenses  with  the  necessity  for 
a  public  hearing  where  the  improvement  is  merely  for  the  con- 
struction or  renewing  of  any  sidewalk,  does  not  apply  where  the 
improvement^  includes  back-filling  with  earth  in  addition  to  con- 
structing the  walk. 

3.  Same — whcU  is  a  substantial  variance  between  estimate  and 
ordinance.  There  is  a  substantial  variance  between  the  engineer's 
estimate  and  the  ordinance  for  a  sidewalk  improvement  where  the 
estimate  provides  for  back-filling  with  earth  but  the  ordinance 
makes  no  specific  provision  for  such  back-filling. 
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Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Edward  Roby,  for  appellant. 

Phiup  J.  McKenna,  and  Howard  F.  Bishop,  (Wil- 
liam H.  Sexton,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  confirmation  in 
a  special  assessment  proceeding  for  the  building  of  a  cinder 
sidewalk  six  feet  wide  on  East  One  Hundred  and  Fourth 
street,  from  the  south-westerly  curb  line  of  Indianapolis 
avenue  to  the  west  curb  line  of  avenue  *'G,"  in  the  city  of 
Chicago. 

Appellant  contends  that  the  improvement  provided  in 
the  estimate  of  the  engineer  differs  from  that  described  in 
the  ordinance,  and  that  under  the  statute  a  public  hearing 
should  have  been  had  in  this  proceeding.  There  was  no 
public  hearing.  Appellee  contends  that  it  was  not  neces- 
sary,  as  this  improvement  is  within  the  exception  found  in 
the  proviso  of  section  7  of  the  Local  Improvement  act,  that 
in  proceedings  for  the  "laying,  building,  constructing  or  re- 
newing of  any  sidewalk  *  *  *  no  resolution,  public 
hearing  or  preliminary  proceedings  ♦  *  *  shall  be  nec- 
essary." The  estimate  of  the  engineer  stated  that  the  cost 
for  grading  for  the  improvement  would  be  $464.36  and  for 
cinders  $281.67,  and  then  concluded  with  the  following: 
"Two  inches  by  ^six  inches  wooden  curb,  nailed  to  cedar 
posts,  back-filled  with  earth,  3045  lineal  feet,  at  $.28  per  lin- 
eal foot,  $852.60."  The  total  estimated  cost  was  $1598.63. 
The  ordinance  did  not  provide  specifically  for  any  back-fill- 
ing with  earth.  This  court  held  in  City  of  Chicago  v.  Bas- 
sett,  238  III.  412,  that  a  public  hearing  was  necessary  where 
a  sidewalk  ordinance  under  the  Local  Improvement  act  pro- 
261  -  18 
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vided  for  the  construction  of  a  berm  on  either  side  of  the 
walk;  that  such  berm  was  no  part  of  the  sidewalk,  within 
the  meaning  of  said  section  7.  The  berm  provided  for  in 
the  ordinance  in  that  case  was  substantially  what  would  be 
understood  by  back-filling  as  provided  for  in  the  estimate 
for  this  improvement,  in  the  words  "back-filled  with  earth." 
(See  People  v.  Field,  197  111.  568;  People  v.  Patton,  223 
id.  379;  People  V.  Klehm,  238  id.  89.)  While  these  last 
cases  referred  to  the  special  Sidewalk  act,  this  court,  in  City 
of  Chicago  v.  Bassett,  supra,  held  that  the  same  line  of  rea- 
soning should  apply  to  sidewalks  built  under  the  Local  Im- 
provement act.  It  has  been  repeatedly  held  that  the  esti- 
mate of  the  improvement  should  be  read  with  the  ordinance 
in  order  to  ascertain  the  proper  description  for  the  im- 
provement as  well  as  to  find  out  whether  there  was  any 
substantial  variance  between  the  two.  (City  of  Hillsboro 
v.  Grassel,  249  111.  190,  and  cases  cited.)  Either  it  must  be 
held  that  there  was  a  substantial  variance  here  between  the 
estimate  of  the  engineer  and  the  ordinance  as  to  the  back- 
filling, (City  of  Chicago  v.  Soukup,  245  111.  634;  Gard- 
ner V.  City  of  Chicago,  224  id.  254;)  or  else  that,  reading 
the  two  together,  the  ordinance  should  be  construed  as  re- 
quiring the  filling  in  of  earth  back  of  the  wooden  curb,  un- 
der which  latter  holding  a  public  hearing  would  be  required 
by  the  statute.  Under  eithen  holding  the  objections  of  ap- 
pellant should  have  been  sustained.  In  the  light  of  the 
facts  in  this  case  this  conclusion  is  not  in  conflict  with  the 
reasoning  in  City  of  Chicago  v.  Davis,  253  111.  404,  or 
cases  therein  cited. 

The  judgment  of  the  superior  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  sustain  the  objec- 
tions of  appellant. 

Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Earl  Ellsworth,  Plaintiff  in  Error. 

Opinion  filed  December  ly,  ipij — Rehearing  denied  Feb.  §,  1^14, 

1.  Criminal  law — motion  for  change  of  venue  must  be  pre- 
served by  bill  of  exceptions.  Motions  made  during  the  progress 
of  a  cause,  including  a  petition  or  motion  for  a  change  of  venue, 
must  be  preserved,  together  with  the  court*s  rulings,  in  the  bill  of 
exceptions. 

2.  Same — when  evidence  must  be  incorporated  in  bill  of  ex- 
ceptions. Where  the  question  presented  for  review  depends  upon 
the  evidence,  such  evidence  must  be  incorporated  in  the  bill  of  ex- 
ceptions or  the  question  cannot  be  considered  by  court  of  review. 

3.  Same — when  bill  of  exceptions  must  be  settled  and  signed. 
In  the  absence  of  a  statute  providing  otherwise,  a  bill  of  excep- 
tions must  be  settled  and  signed  before  the  expiration  of  the  term 
at  which  the  trial  is  held  or  within  such  time  as  the  court  may  at 
that  term  grant  for  the  purpose. 

4.  Same — proceedings  of  trial  court  are  presumed  to  be  regu- 
lar and  free  from  error.  One  who  seeks  a  reversal  of  a  judgment 
of  conviction  has  the  burden  of  showing  that  the  proceedings  of 
the  trial  court  were  illegal,  as  every  reasonable  intendment  not 
negatived  by  the  record  will  be  indulged  in  support  of  judgment. 

5.  Same — when  a  judgfnent  of  conviction  cannot  be  reversed. 
A  judgment  of  conviction  in  a  criminal  case  cannot  be  reversed 
where  no  objection  or  exception  is  foynd  in  the  record  as  to  any 
action  of  the  trial  court  of  which  complaint  is  made. 

6.  Same — zvhat  need  not  be  shown  by  the  record  upon  plea  of 
guilty.  If  the  record  shows  that  the  defendant,  before  pleading 
guilty,  was  admonished  by  the  court  as  to  the  eifect  of  such  plea 
and  the  punishment  which  might  be  inflicted,  it  is  not  necessary 
that  it  show  affirmatively  that  the  court  heard  witnesses  as  to  mat- 
ters in  mitigation  or  aggravation  of  the  offense. 

Writ  of   Error   to   the   Circuit   Court   of   McHenry 
county;  the  Hon.  Ciiarlhs  H.  Donnelly,  Judge,  presiding. 

Thomas  E.  Svvanson,  D.  J.  Sammun,  and  Richard 
J.  CooNEY,  for  plaintiff  in  error. 

P.  J.  LucEY,  Attorney  General,  David  R.  Joslyn, 
State's  Attorney,  and  Eugene  P.  Morris,  for  the  People. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

At  the  May  term,  1902,  of  the  circuit  court  of  Mc- 
Henry  county,  plaintiff  in  error  was  indicted  for  the  mur- 
der of  Amos  W.  Anderson  on  February  28,  1902,  in  that 
county.  On  October  13,  1903,  he  withdrew  his  plea  of 
not  guilty  and  entered  a  plea  of  guilty.  On  that  plea  he 
was  sentenced  to  life  imprisonment  in  the  penitentiary  and 
judgment  was  entered  accordingly. 

Counsel  for  plaintiff  in  error  insist  that  the  trial  court 
erred  in  setting  aside  an  or^er  for  a  change  of  venue  from 
the  judge  who  afterward  heard  the  case,  on  the  application 
and  motion  of  plaintiff  in  error,  several  terms  after  such 
change  of  venue  had  been  allowed,  and  also  erred  in  not 
fully  infomiing  the  plaintiff  in  error  as  to  the  consequences 
of  the  plea  of  guilty  before  such  plea  was  entered,  and  in 
not  examining  witnesses  as  to  mitigation  or  aggravation 
of  the  offense. 

The  record  shows  that  at  the  time  the  plaintiff  in  er- 
ror withdrew  his  plea  of  not  guilty,  and  thereafter,  before 
pleading  to  the  indictment,  (a  copy  of  which  had  been  fur- 
nished him  and  had  been  read  to  him  in  open  court,)  he 
was  "admonished  by  the  court  as  to  the  effect  of  a  plea  of 
guilty  and  the  punishment  which  might  be  inflicted  by  the 
court,  and  asked  if  he  desired  the  aid,  advice  or  assistance 
of  counsel,"  and  thereupon  he  declined  advice  or  assistance 
of  counsel,  and,  after  being  duly  arraigned,  entered  a  plea 
of  guilty  and  was  thereafter  sentenced  by  the  court.  Up 
to  the  time  he  withdrew  his  plea  of  not  guilty  plaintiff  in 
error  was  represented  in  the  trial  court  by  counsel.  The 
counsel  who  appear  in  this  court,  however,  did  not  rep- 
resent him  in  the  court  below.  No  bill  of  exceptions  is 
found  in  the  record  nor  any  order  with  reference  thereto. 
The  motions  and  orders  as  to  the  change  of  venue  from 
the  trial  judge  and  the  order  setting  aside  the  change  of 
venue  are  only  found  in  the  record  certified  to  by  the  clerk. 
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There  appears  in  such  record  what  purports  to  be  the  tran- 
script of  a  shorthand  report  made  by  a  stenographer  as  to 
what  took  place  at  the  time  plaintiff  in  error  withdrew  his 
plea  of  not  guilty  and  entered  his  plea  of  guilty  on  October 
^3j  ^9^3-  It  appears  from  the  certificate  of  the  clerk  of 
the  circuit  court,  signed  June  13,  1913,  that  this  transcript 
of  evidence  was  filed  in  this  case.  Attached  to  this  cer- 
tificate is  also  the  certificate  of  the  judge,  Charles  H.  Don- 
nelly, who  presided  at  the  time  the  plea  of  guilty  was  made 
and  the  sentence  pronounced  thereon,  dated  September  2, 
191 3,  stating  that  the  evidence  as  therein  set  forth  was  the 
only  evidence  heard  by  the  court  in  said  case. 

The  general  rule  is,  when  the  question  raised  for  re- 
view depends  upon  the  evidence,  that  such  evidence  must 
be  incorporated  in  the  bill  of  exceptions  or  the  point  can 
not  be  considered  by  the  reviewing  court.  (3  Ency.  of  PI. 
&  Pr.  418;  2  Cyc.  1062.)  Section  17  of  division  13  of 
the  Criminal  Code  provides :  "Exceptions  may  be  taken  in 
criminal  cases,  and  bills  of  exceptions  shall  be  signed  and 
sealed  by  the  judge,  and  entered  of  record,  and  error  may 
be  assigned  thereon  by  the  defendant,  the  same  as  in  civil 
cases,"  etc.  Where  no  statute  provides  otherwise,  the  set- 
tlement and  signature  of  a  bill  of  exceptions  must  be  made 
before  the  expiration  of  the  term  at  which  the  trial  is  held 
or  within  such  time  as  the  court  may  at  that  term  grant  for 
the  purpose.  (3  Ency.  of  PI.  &  Pr.  465,  467.)  Such  is 
the  rule  in  this  State.  (Finch  &  Co.  v.  Zenith  Furnace  Co, 
245  111.  586,  and  cases  cited;  People  v.  Strauch,  247  id. 
220.)  The  clerk's  statement  or  certificate  in  the  record, 
or  appended  to  the  record,  of  matters  that  may  be  shown 
by  the  bill  of  exceptions  is  no  part  of  the  record.  (2  Cyc. 
1074;  City  of  Chicago  v.  Ogden,  Sheldon  &  Co.  227  111. 
595,  and  cases  cited.)  So,  also,  it  has  been  held  that  a 
paper  signed  by  a  judge  and  purporting  to  contain  the  evi- 
dence will  not  be  regarded  as  a  part  of  the  record,  not 
having  been  incorporated  in  the  bill  of  exceptions.     {Hop- 
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kins  V.  Dowd,  1 1  Ark.  627. )  This  court  has  held  that  an 
amendment  of  a  bill  of  exceptions,  incorporating  evidence 
alleged  to  have  been  omitted  from  the  original  bill  of  ex- 
ceptions, cannot  be  allowed  at  a  term  subsequent  to  that 
at  which  the  trial  was  had  unless  there  is  something  in 
the  record  to  amend  by.  (  Wdlahan  v.  People,  40  111.  102 ; 
Dougherty  v.  People,  118  id.  160;  Harris  v.  People,  138 
id.  63.  See,  also,  Mingia  v.  People,  54  111.  274;  Stack  v. 
People,  80  id.  32;  Cochlin  v.  People,  93  id.  410.)  Mo- 
tions of  various  kinds  made  during  the  progress  of  the 
cause,  and  rulings  by  the  court  thereon,  must,  in  order  to 
be  reviewed,  be  preserved  by  a  bill  of  exceptions.  (3  Ency. 
of  PI.  &  Pr.  392.)  Petitions  or  motions  for  a  change  of 
venue  come  within  this  rule.  They  do  not  become  a  part 
of  the  record  unless  made  so  by  the  bill  of  exceptions.  Mc- 
Elwee  V.  People,  jy  111.  493 ;  Bedee  v.  People,  73  id.  320 ; 
Heacock  v.  Hosmer,  109  id.  245. 

The  burden  is  on  the  plaintiff  in  error  to  show  that  the 
proceedings  of  the  trial  court  were  illegal.  Those  proceed- 
ings will  be  presumed  to  be  regular  and  free  from  error 
until  error  is  shown  by  the  record.  Every  reasonable  in- 
tendment not  negatived  by  the  record  will  be  indulged  in 
support  of  the  judgment  below.  (Bonardo  v.  People,  182 
111.  411,  and  cases  cited.)  No  objection  or  exception  is 
found  in  the  record  as  to  any  action  of  the  trial  court  of 
which  complaint  is  here  made.  There  is  nothing  before  us 
that  would  authorize  a  reversal  of  this  case. 

Counsel  argue  that  in  Gardner  v.  People,  106  111.  76, 
this  court  considered  evidence  heard  on  a  plea  of  guilty 
which  was  not  preserved  by  a  bill  of  exceptions.  While  the 
opinion  does  not  show  the  fact,  a  bill  of  exceptions  con- 
taining the  evidence  in  question  was  a  part  of  the  record. 

The  judgment  of  the  circuit  court  of  McHenry  county 

Judgment  affirmed. 
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John  Bartak,  Defendant  in  Error,  vs,  Joseph  Isvow, 

Plaintiff  in  Error. 

Opinion  Hied  December  17,  ipij — Rehearing  denied  Feb.  5,  1^14. 

■ 

1.  Judgments  and  decrees — decree  is  subject  to  revision  dur- 
ing the  term.  Even  though  a  decree  has  been  signed  by  the  chan- 
cellor it  remains  ambulatory  until  the  end  of  the  term,  and  during 
the  term  it  may  be  revised  or  modified,  on  motion,  in  furtherance 
of  the  ends  of  justice. 

2.  Specific  performance — when  purchaser  must  accept  a  deed 
not  signed  by  vendo/s  wife.  If  the  purchaser  accepts  a  contract 
for  the  sale  of  land  signed  only  by  the  vendor,  who  was  the  owner 
of  the  fee,  and  which  contains  no  provision  that  the  deed  shall  be 
signed  by  the  vendor's  wife,  the  purchaser  is  bound  to  accept  a 
deed  signed  by  the  vendor,  alone,  and  pay  the  full  purchase  price, 
thus  leaving  him  to  rely  upon  the  covenants  of  the  deed  to  protect 
him  against  the  dower  interest  of  the  wife  in  case  she  survives 
her  husband. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Marcus  Kavanagh,  Judge,  presiding. 

LiNDHOUT  &  Lindhout,  for  plaintiff  in  error. 

John  C.  Trainor,  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

John  Bartak  filed  a  bill  in  the  superior  court  of  Cook 
county  against  Joseph  Isvolt  to  obtain  a  decree  for  the  spe- 
cific performance  of  a  written  contract  for  the  sale  of  real 
estate.  The  contract,  which  is  made  an  exhibit  to  the  bill, 
was  executed  on  the  i8th  day  of  January,  191 1,  and  recites 
that  in  consideration  of  $2700  Isvolt  covenanted  to  convey 
lots  47  and  48,  in  block  150,  in  Chicago  Heights,  subject  to 
an  existing  lease  which  expired  May  i,  191 1,  with  a  privi- 
lege to  the  lessee  of  renewing  the  same  £or  the  term  of 
two  years  from  the  date  of  the  expiration  of  the  lease.  It 
was  provided  in  the  contract  that  in  case  the  lessee  exer- 
cised its  option  to  renew  the  lease  the  purchaser  should  re- 
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ceive  the  rents.  The  contract  further  recited  that  $ioo  in 
cash  had  been  paid  on  the  purchase  money,  and  that  the 
further  sum  of  $2600  was  to  be  paid  within  five  days  after 
the  title  had  been  examined  and  approved,  at  the  office  of 
Craig  A.  Hood.  The  vendor,  under  his  agreement,  obli- 
gated himself  to  furnish  a  complete  merchantable  abstract 
of  title  brought  down  to  date,  and  to  convey,  free  and  clear 
of  all  encumbrances,  a  fee  simple  title,  subject  to  the  lease 
above  referred  to.  The  bill  alleges  that  by  mutuar  agree- 
ment the  time  for  the  performance  of  said  contract  was 
extended,  and  that  before  the  extension  expired  the  vendee 
tendered  the  vendor  the  balance  of  the  purchase  money  and 
demanded  a  deed  in  accordance  with  the  contract.  It  is 
alleged  that  there  was  a  mortgage  securing  four  promis- 
sory notes  of  $400  each  upon  the  premises,  which  was  in 
full  force,  and  that  the  vendor  refused  to  accept  the  pur- 
chase money  and  to  make  a  deed  in  accordance  with  the 
terms  of  the  agreement.  The  bill  also  alleges  that  Bartak 
was  in  possession  of  said  premises  as  a  sub-lessee  of  the 
Val  Blatz  Brewing  Company  at  the  time  the  contract  was 
made,  and  it  is  alleged  that  the  brewing  company  gave  no- 
tice, before  the  expiration  of  its  lease,  that  it  would  not 
avail  itself  of  its  right  to  a  renewal  of  the  lease,  and  that 
the  lease,  by  its  terms,  expired  on  May  i,  191 1.  It  is  fur- 
ther alleged  that  as  a  part  of  the  extension  agreement  it 
was  mutually  stipulated  that  the  purchaser  should  remain 
in  possession  of  the  premises  and  that  he  might  make  any 
improvements  thereon  that  he  desired,  and  that  in  pursu- 
ance of  this  extension  Bartak  made  valuable  and  lasting  im- 
provements on  said  premises  at  a  cost  of  about  $900.  The 
bill  was  answered  and  the  cause  referred  to  a  master  in 
chancery  to  take  and  report  the  proofs,  together  with  his 
findings  of  fact^  and  conclusions  of  law.  The  master  took 
the  evidence  and  made  a  report,  finding  that  the  allegations 
of  the  bill  were  true  and  that  the  complainant  was  entitled 
to  a  decree  in  accordance  with  the  prayer  of  his  bill.    All 
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exceptions  to  the  report  were  overruled,  and  upon  a  hear- 
ing before  the  superior  court  a  decree  was  entered  ap- 
proving the  master's  report  and  decreeing  a  specific  per- 
formance of  the  contract  by  the  execution,  within  five  days 
from  the  entry  of  the  decree,  of  a  good  and  sufficient  war- 
ranty deed  conveying  the  title  of  said  real  estate  to  Bartak 
in  fee  simple.  The  decree  directed  the  payment,  out  of  the 
balance  due  for  purchase  money,  of  the  amount  due  upon 
the  mortgage  and  the  costs  which  Bartak  had  paid,  the  bal- 
ance  of  the  purchase  money  to  be  paid  to  Isvolt  upon  the 
delivery  of  the  deed.  Ehiring  the  term  of  court  at  which 
this  decree  was  entered  Isvolt  made  a  motion  to  vacate  and 
set  aside  the  same  and  presented  some  affidavits  in  support 
of  the  motion.  This  motion  was  overruled  and  defendant 
below  excepted,  and  he  was  allowed  an  appeal  upon  his 
filing  bond  in  the  sum  of  $1600,  with  approved  security, 
within  thirty  days,  and  sixty  days  was  allowed  for  a  cer- 
tificate of  evidence.  No  appeal  was  perfected  under  this 
order  and  no  certificate  of  evidence  was  filed.  The  record 
has  been  brought  to  this  court  for  review  by  a  writ  of  error. 
In  the  affidavit  filed  by  plaintiff  in  error  in  support  of 
his  motion  to  vacate  the  decree  it  is  stated  that  he  had 
rec(uested  his  wife  to  join  him  in  a  deed  to  defendant  in 
error  and  that  she  had  refused.  The  statement  in  his  affi- 
davit on  this  subject  is,  "that  this  affiant  asked  his  wife  to 
sign  said  deed  and  that  she  refused  to  sign  said  deed."  It 
also  appears  from  the  affidavits  presented,  that  after  the 
rendition  of  the  decree  plaintiff  in  error  tendered  defend- 
ant in  error  a  warranty  deed  signed  only  by  himself,  to- 
gether with  a  deed  of  release  from  the  mortgagee  releasing 
the  premises  from  the  mortgage,  and  that  upon  the  tender 
of  these  instruments  plaintiff  in  error  demanded  that  the 
balance  of  the  purchase  money  be  paid  to  him,  and  that 
defendant  in  error  refused  to  accept  the  deed  because  it 
was  not  signed  by  plaintiff  in  error's  wife.  The  affidavits 
filed  also  show  that  a  warranty  deed  signed  by  plaintiff  in 
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error  alone,  together  with  a  deed  of  release  from  the  mort- 
gagee, was  tendered  to  the  attorney  for  defendant  in  error, 
and  that  the  attorney  refused  to  accept  the  same,  and  stated 
as  his  sole  reason  for  so  refusing  that  the  wife  of  plaintiff 
in  error  had  not  signed  the  deed.  There  was  no  contradic- 
tion of  the  affidavits  presented  on  motion  to  vacate  the  de- 
cree. Apparently  the  court  below  was  of  the  opinion  that 
defendant  in  error  was  not  required  to  accept  a  deed,  un- 
der his  contract,  unless  it  was  signed  by  the  wife,  of  plain- 
tiff in  error.  The  wife  of  plaintiff  in  error  was  not  a  party 
to  the  contract  and  was  not  bound  by  its  terms,  and  the 
court  could  not  require  her  to  sign  the  deed.  Defendant  in 
error  accepted  this  contract  signed  only  by  plaintiff  in  er- 
ror and  had  no  provision  inserted  to  protect  himself  from 
the  contingency  which  has  happened.  Under  these  circum- 
stances he  is  bound  to  accept  the  deed  tendered  him  without 
the  wife's  signature,  and  rely  on  its  covenants  to  protect 
him  against  the  possible  claim  of  dower  that  will  accrue  to 
the  wife  should  she  survive  her  husband. 

In  Humphrey  v.  Clement,  44  111.  299,  this  court  had 
under  review  a  decree  for  specific  performance  of  a  con- 
tract for  the  sale  and  conveyance  of  real  estate  which  was 
signed  only  by  the  husband,  who  was  the  owner  of  the  fee. 
The  contract  there  bound  the  vendor  to  convey  by  deed  of 
general  warranty,  in  fee  simple.  The  answer  set  up  the  ten- 
der of  a  deed  signed  only  by  the  husband,  which  had  been 
rejected  by  the  vendee  solely  because  the  wife  had  refused 
to  sign  the  same  and  had  not  otherwise  released  her  dower. 
The  court  below  entered  a  decree  deducting  $250  from  the 
amount  due  on  the  contract  as  the  estimated  value  of  the 
unreleased  dower  and  then  required  the  purchaser  to- accept 
the  deed  without  the  release  of  the  wife's  dower.  That 
portion  of  the  decree  directing  the  retention  of  $250  by 
the  purchaser  was  modified  so  as  to  require  him  to  accept 
the  deed  unconditionally  and  to  pay  the  vendor  the  full 
amount  of  the  purchase  money.    The  ground  of  the  deci- 
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sion  was,  that  the  purchaser  having  failed  to  protect  him- 
self against  the  contingency  presented  in  that  reco|fd  by  a 
proper  clause  in  the  contract  had  no  remedy  in  a  court  of 
equity,  and  that  he  was  required,  under  his  contract,  to  ac- 
cept the  deed  if  otherwise  free  from  objections  and  rely  on 
its  covenants  to  protect  him  from  the  wife's  dower,  should 
it  ever  become  a  claim.  The  same  question  arose  again  in 
Ebert  v.  Arends,  190  111.  221,  and  the  decision  in  Humphrey 
v.  Clement,  supra,  was  approved.  This  court,  speaking  by 
Mr.  Justice  Magruder,  on  page  234  said :  "The  vendee,  in 
cases  like  the  one  at  bar,  must  take  his  deed  without  the 
execution  thereof  by  the  wife  and  rely  upon  its  covenants. 
If  a  purchaser  of  land  desires  to  protect  himself  against  the 
dower  of  the  vendor's  wife  he  should  provide  against  it  in 
his  contract."    See,  also.  Cowan  v.  Kane,  211  111.  572. 

If  the  facts  shown  by  the  affidavits  that  were  presented 
in  support  of  the  motion  to  vacate  the  decree  had  been  be- 
fore the  court  on  the  hearing  they  would  have  necessarily 
influenced  the  court  in  rendering  a  different  decree  from 
the  one  entered.  The  fact  that  they  were  not  presented 
imtil  after  the  entry  of  the  decree  can  make  no  difference. 
It  was  during  the  same  term  of  court,  and  although  the 
decree  had  been  signed  by  the  judge  a  few  days  before,  it 
was  nevertheless  ambulatory  until  the  final  adjournment  of 
the  term  and  subject  to  revision  and  modification  in  fur- 
therance of  the  ends  of  justice. 

The  decree  of  the  superior  court  of  Cook  county  will 
be  reversed  and  the  cause  remanded  to  that  court,  with  di- 
rections to  so  far  modify  its  decree  as  to  require  defendant 
in  error  to  accept  the  warranty  deed  executed  by  plaintiff 
in  error  upon  the  delivery  of  the  deed  of  release  of  the 
mortgage  encumbrance.  Since  it  appears  that  plaintiff  in 
error  did  not  make  the  tender  of  the  deed  and  the  release 
of  the  mortgage  encumbrance  until  after  the  decree  had 
been  entered  against  him  below  he  will  be  required  to  pay 
all  the  costs  in  the  court  below  which  accrued  prior  to  the 
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tender  of  the  deed.  Defendant  in  error  will  pay  the  costs 
in  this  court.  If  defendant  in  error  fails  or  refuses  to  pay 
the  balance  of  the  purchase  money,  less  the  costs  in  the 
circuit  court  which  may  be  paid  by  him  and  deducted  from 
the  amount  due,  within  a  reasonable  time  to  be  fixed  by 
the  court  below,  upon  the  delivery  of  a  warranty  deed 
signed  by  plaintiff  in  error  and  the  deed  of  release  above 
referred  to,  then  in  such  case  the  superior  court  is  directed 
to  vacate  the  decree  for  specific  performance  and  dismiss 
defendant  in  error's  bill. 

Rez'crsed  and  remanded,  with  directions. 


Emma  K.   Harding,  Appellant,  vs.  George  B.  Sucher, 

Appellee. 

Opinion  Hied  December  17,  ipij — Rehearing  denied  Feb.  5,  19 14. 

1.  Res  judicata — when  a  grantor  is  estopped  to  deny  fact  set- 
tled by  judgment  against  grantee.  Where  a  grantor  who  has  con- 
veyed a  lot  with  covenants  of  warranty  against  encumbrances  is 
advised  by  the  grantee  that  a  suit  has  been  brought  against  her  to 
establish  an  easement  of  way  over  part  of  the  lot  and  is  notified  to 
defend  the  suit,  and  the  grantor  appears  and  acts  as  the  grantee's 
solicitor,  makes  defense  and  manages  the  suit,  he  is  bound  by  the 
judgment,  and  is  estopped,  in  a  subsequent  action  of  covenant  by 
the  grantee,  to  dispute  the  fact  of  the  existence  of  the  easement 
established  by  such  judgment. 

2.  Propositions  of  law — propositions  of  law  not  necessary  to 
preserve  questions  of  fact.  Where  a  case  at  law  is  tried  without 
a  jury,  propositions  of  law  must  be  tendered  to  the  court  to  show 
what  rules  of  law  were  applied  to  the  facts,  but  there  is  no  neces- 
sity of  such  propositions  for  the  preservation  of  questions  of  fact. 

Appeai,  from  the  Circuit  Court  of  Peoria  county ;   the 
Hon.  Lesue  D.  Puterbaugh,  Judge,  presiding. 

JuDSON  Starr,  for  appellant. 

W.  T.  Whiting,  and  W.  H.  Moore,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Emma  K.  Harding,  the  appellant,  was  defendant  in  a 
suit  in  equity  in  the  circuit  court  of  Peoria  county  in  which 
Reuben  S.  Whittaker  was  the  complainant  in  a  bill  filed  to 
compel  her  to  remove  obstructions  from  the  north  eight 
feet  of  lot  12  in  block  9  of  Smith  Frye's  addition  to  Peoria, 
on  the  ground  that  the  complainant  had  a  right  of  way 
over  the  same.  She  notified  George  B.  Sucher,  the  appel- 
lee, who  had  conveyed  the  lot  to  her  with  covenants  of 
warranty  against  encumbrances,  to  defend  the  suit,  and  he 
appeared,  acted  as  her  solicitor,  made  defense  and  managed 
the  suit.  The  circuit  court  on  a  hearing  dismissed  the  bill, 
and  this  court  reversed  the  decree  with  directions  to  enter 
a  decree  in  accordance  with  the  prayer  of  the  bill.  (  Whit- 
taker V.  Harding,  256  111.  148.)  Afterward  the  appellant 
brought  this  action  in  covenant  against  the  appellee,  alleg- 
ing the  existence  of  the  easement  as  a  breach  of  his  cove- 
nant against  encumbrances,  and  her  eviction  by  Whittaker. 
The  appellee  filed  seven  pleas,  and  issue  was  taken  on  all 
of  them  except  the  seventh,  to  which  a  demurrer  was  sus- 
tained. The  defense  presented  by  the  second,  third  and 
fourth  pleas  was,  that  at  the  time  of  the  execution  and  de- 
livery of  the  deed  the  premises  were  clear  and  free  of  all 
encumbrances,  and  the  issue  formed  on  them  was  whether 
the  easement  existed  or  not.  There  was  a  trial  before  the 
court  without  a  jury,  in  which  the  record  of  the  suit  of 
Whittaker  v.  Harding  was  in  evidence.  The  court  found 
the  issues  for  the  defendant  and  entered  judgment  accord- 
ingly, and  this  appeal  was  prosecuted. 

The  question  which  is  decisive  of  the  rights  of  the  par- 
ties is  whether  the  judgment  in  the  former  suit  is  binding 
on  the  appellee,-  who  was  not  a  party  to  the  record.  His 
counsel  state  the  rules  upon  which  the  general  doctrine  of 
res  judicata  rests,  that  the  parties  to  the  action  must  be 
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identical,  the  issues  the  same  and  the  matter  determined  be 
actually  in  issue  and  essential  to  the  judgment.  But  it  is 
not  because  of  that  doctrine  that  the  appellee  is  concluded. 
The  existence  of  the  easement  on  the  north  eight  feet  of 
lot  12  was  finally  and  conclusively  settled  in  the  former 
suit  as  between  Whittaker  and  appellant,  and  it  was  likewise 
settled  as  between  the  appellant  and  appellee,  for  the  rea- 
son that  he  was  notified  of  the  suit,  and,  having  an  interest 
in  the  question,  appeared  and  made  a  defense.  The  fact  so 
settled  operates  as  an  estoppel  against  the  appellee  to  dis- 
pute the  fact  in  any  subsequent  litigation,  and  the  force  of 
the  estoppel  arises  out  of  the  fact  that  he  was  notified  by 
the  appellant  and  for  the  protection  of  his  own  interest  as- 
sumed and  managed  the  defense.  It  is  a  rule  of  general 
application  that  if  one  is  bound  to  indemnify  another  by  a 
promise  express  or  implied,  and  the  party  to  be  indemnified 
•is  sued  and  notice  is  given  to  the  indemnifying  party  to 
make  a  defense,  he  will  be  bound  and  concluded  by  the 
judgment.  The  rule  has  been  frequently  applied  in  cases 
of  merely  implied  promises  of  a  principal  to  indemnify  his 
agent  for  acts*  committed  by  his  direction.  This  court  has 
enforced  it  in  cases  of  landlord  and  tenant,  where  the  land- 
lord has  received  notice  of  the  pendency  of  a  suit  in  eject- 
ment against  his  tenant  and  has  had  an  opportunity  to  de- 
fend. {Thomsen  v.  McCormick,  136  111.  135;  Oetgen  v. 
Ross,  47  id.  142.)  A  case  exactly  like  this  was  McConnell 
V.  Dozvns,  48  111.  271,  where  an  action  of  ejectment  was 
brought  against  tenants  of  Downs  upon  an  outstanding  title 
and  he  notified  his  grantor,  McConnell,  of  the  pendency  of 
the  suit  and  requested  him  to  defend.  McConnell  failed  to 
defend  and  Downs  himself  made  the  defense,  and  the  judg- 
ment against  him  was  held  to  be  conclusive  against  Mc- 
Connell in  an  action  upon  the  covenants  in  his  deed.  It 
was  there  held  that  the  judgment  against  the  tenants  of 
the  grantee  was  binding  as  an  estoppel  against  the  grantor 
where  the  grantor  had  notice  of  the  suit  and  an  opportunity 
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to  come  in  and  defend.  The  rule  of  law  is  not  confined  to 
suits  in  ejectment  nor  to  express  covenants  or  agreements. 
It  applies  where  there  is  a  suit  against  a  city  on  account 
of  a  dangerous  condition  where  notice  is  given  to  the  per- 
son creating  the  condition.  (Severin  v.  Eddy,  52  111.  198 ; 
5  Thompson  on  Negligence,  sec.  6362;  Chicago  v.  Rob- 
bins,  2  Black,  418.)  It  is  a  general  rule.  The  appellee  can 
not  be  permitted  to  dispute  the  existence  of  the  easement 
of  Whittaker  on  the  north  eight  feet  of  lot  12. 

The  defense  which  was  made  and  appears  from  the  rec- 
ord to  have  prevailed  was,  that  the  easement  was  not  on 
lot  12  but  was  on  a  strip  north  of  that  lot  which  was  the 
south  one-half  of  a  16-foot  alley.  The  addition  was  laid 
out  with  a  number  of  blocks,  and  on  the  plat  as  originally 
made  there  was  a  16- foot  alley  through  each  of  them  ex- 
cept block  3.  The  lots  where  there  was  an  alley  were  150 
feet  deep  from  the  street  to  the  alley  and  were  so  desig- 
nated on  block  9.  Before  the  plat  was  recorded  the  figures 
"150"  appearing  in  different  places  on  the  lots  in  block  9 
were  erased  by  making  a  pen-mark  through  them  and  the 
figures  "158"  were  substituted.  The  figures  "16,"  repre- 
senting the  width  of  the  alley,  were  in  like  manner  erased. 
The  ends  of  the  alley  as  formerly  shown  were  closed  by 
extending  the  outside  lines  of  the  block  across  the  alley  and 
a  heavy  black  line  was  drawn  through  the  center  of  what 
had  been  intended  for  the  alley.  The  surveyor's  certificate 
had  stated  that  there  was  an  alley  in  each  block  except 
block  3,  which  was  without  an  alley,  and  the  words  "and 
block  nine"  were  interlined  after  the  word  "three,"  so  as 
to  state  that  blocks  3  and  9  were  without  an  alley.  This 
showed  that  there  was  no  alley  in  block  9  and  that  the  lots 
were  158  feet  deep,  so  that  there  was  no  merit  in  the  de- 
fense, if  it  had  been  admissible.  The  alterations  having 
been  made  before  the  plat  was  filed  for  record  were  neces- 
sarily made  by  the  maker  of  the  plat  or  authorized  by  him. 
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The  plat  took  effect  from  the  time  it  was  recorded  and  as 
it  then  was. 

The  appellant  did  not  tender  to  the  court  any  proposi- 
tion to  be  held  as  the  law,  and  counsel  for  appellee  contend 
that  for  that  reason  there  is  nothing  to  review.  Where  a 
case  is  tried  by  the  court  without  a  jury,  propositions  of 
law  must  be  tendered  to  the  court  to  show  what  rules  of 
law  were  applied  to  the  facts,  and  we  have  often  had  oc- 
casion to  call  attention  to  that  requirement  in  cases  brought 
from  the  Appellate  Court,  in  which  we  can  consider  only 
questions  of  law,  but  there  is  no  necessity  of  such  propo- 
sitions for  the  preservation  of  questions  of  fact.  The  facts 
in  this  case  not  only  do  not  sustain  the  finding  or  judg- 
ment, but  are  conclusive  against  them. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Anton  Thomas,  Admr.,  Appellee,  vs.  George  A.  Anthony 

et  al.  Appellants. 

Opinion  Hied  December  17,  ipij — Rehearing  denied  Feb.  §,  1914. 

1.  Negligence — what  not  ground  for  holding  that  death  was 
not  the  proximate  result  of  an  ''attractive  nuisance."  The  fact 
that  at  the  time  a  small  boy  fell  into  an  unguarded  clay-hole  pond, 
where  he  and  his  young  brother  were  fishing,  he  was  either  chas- 
ing a  chicken  to  throw  it  in  the  water  or  was  trying  to  get  the 
chicken  out  after  throwing  it  in,  is  not  ground  for  holding  that 
his  death  was- not  the  proximate  result  of  the  attractive  nuisance. 

2.  Same — plea  of  not  guilty  does  not  put  in  issue  the  defend- 
ants' title  to  premises.  In  an  action  for  damages  for  the  death  of 
a  small  boy  who  fell  into  a  clay-hole  pond  and  was  drowned,  a 
plea  of  not  guilty  does  not  put  in  issue  the  defendants'  ownership 
or  possession  of  the  property. 

3.  Evidence — effect  of  statute  is  to  leave  competency  of  htis- 
band  and  wife  as  it  was  at  common  law.  The  effect  of  sections  i 
and  5  of  the  Evidence  act,  taken  together,  is  to  leave  the  compe- 
tency of  husband  and  wife  to  testify  for  or  against  each  other  the 
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same  as  it  was  at  common  law,  and  at  common  law  the  wife  was 
incompetent  to  testify  for  her  husband  in  any  case  in  which  he 
had  a  financial  interest  in  the  result  of  the  litigation. 

4.  Same — when  wife  of  administrator  is  not  competent  to  tes- 
tify. Where  the  administrator  bringing  an  action  for  the  death  of 
his  intestate  is  the  father  of  the  deceased  boy,  and  therefore  in- 
terested, as  next  of  kin,  in  the  result  of  the  suit,  his  wife  is  not  a 
competent  witness,  and  the  fact  that  she  is  also  interested,  as  next 
of  kin,  in  the  result  of  the  suit  does  not  change  the  situation. 
(Craig  V.  Miller,  133  III.  300,  repudiating  Lincoln  Avenue  Gravel 
Road  Co.  V.  Madatis,  102  id.  417,  approved.) 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  City  Court 
of  Kewanee;   the  Hon.  H.  S.  Pomeroy,  Judge,  presiding. 

James  H.  Andrews,  and  Nels  F.  Anderson,  for  ap- 
pellants. 

Charles  E.  Mulligan^  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  couit : 

This  action  was  brought  by  the  administrator  of  Ben- 
nie  Thomas,  deceased,  to  recover  damages  for* the  benefit  of 
the  next  of  kin  resulting  from  the  alleged  wrongful  death 
of  the  deceased.  A  verdict  for  $1000  was  rendered  by  the 
jury,  upon  which  the  city  court  of  the  city  of  Kewanee 
rendered  judgment.  The  Appellate  Court  for  the  Second 
District  affirmed  the  judgment  below  and  granted  an  ap- 
peal and  a  certificate  of  importance,  under  which  defend- 
ants below  have  prosecuted  a  further  appeal  to  this  court. 

The  facts  are,  in  substance,  as  follows :  Bennie  Thomas, 
a  boy  six  and  a  half  years  of  age,  was  drowned  in  a  clay 
pit  on  the  21st  of  June,  191 1.  The  pit  is  located  outside 
of  the  corporate  limits  of  the  city  of  Kewanee,  and  is  made 
partly  itocn  digging  for  clay  and  in  part  from  the  natural 
topography  of  the  surface  of  the  ground.  The  pond  is 
about  70  feet  wide  north  and  south  and'  180  feet  east  and 
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west  and  is  approximately  25  feet  deep.  The  water  in  the 
pond  had  accumulated  from  springs  in  the  ground  and 
from  falling  rains.  On  the  day  the  deceased  was  drowned 
he  and  his  brother,  two  years  older,  went  to  the  pond  to 
fish.  No  one  saw  the  accident  except  the  older  brother. 
He  testifies  that  on  the  rnorning  in  question,  after  break- 
fast, he  and  the  deceased  went  to  play  in  the  yard.  After 
playing  in  the  yard  for  a  time  they  went  down  to  the  dump 
and  found  a  stick,  a  string  and  a  can  and  went  to  the  pond 
to  fish.  The  older  boy  was  fishing  and  Bennie  was  holding 
the  can.  A  chicken  came  near  where  Bennie  was,  and  he 
caught  it  and  threw  it  into  the  water.  He  attempted  to  get 
the  chicken  out  of  the  water,  and  in  so  doing  stepped  on  a 
rock  and  slipped  into  the  pond  and  was  drowned.  It  is  not 
very  clear  from  the  evidence  of  the  brother  whether  the  de- 
ceased was  chasing  the  chicken  on  the  Ijank  to  throw  it  in 
a  second  time  and  tripped  and  fell  into  the  pond,  or  whether 
he  was  attempting  to  get  th6  chicken  out  of  the  water. 
The  mother  of  the  children  had  frequently  forbidden  their 
going  to  the  pond  and  they  had  been  punished  by  her  for 
going  contrary  to  her  wishes.  It  was  about  two  hours  after 
the  children  went  out  into  the  yard  to  play  that  the  ac- 
cident happened.  During  that  time  the  mother  supposed 
they  were  in  the  yard  but  had  made  no  effort  to  ascertain 
where  they  were  or  what  they  were  doing. 

The  legal  title  to  the  premises  was  in  James  K.  Blish, 
who  held  it  as  trustee  for  certain  banks  which  had  fore- 
closed a  mortgage  upon  the  property,  executed  by  the  Ke- 
wanee  Mining  and  Manufacturing  Company.  Several  years 
before  the  death  of  appellee's  intestate  the  trustee  had  en- 
tered into  a  contract  for  the  sale  of  the  premises  to  ap- 
pellants for  the  consideration  of  $18,500.  The  purchase 
money  was  not  all  due  at  the  time  the  accident  happened 
and  no  deed  had  been  made  to  appellants.  It  does  not  ap- 
pear, however,  that  they  were  in  default  in  their  payments 
and  the  contract  was  in  full  force  and  effect,  and  appellants 
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had  the  right  to  the  possession  and  control  of  the  premises 
under  their  contract. 

On  the  trial  Mrs.  Anna  Thomas,  mother  of  the  deceased 
and  wife  of  appellee,  was  called  as  a  witness  on  behalf  of 
appellee,  aifti  over  the  objection  as  to  her  competency  she 
was  permitted  to  testify  and  gave  material  testimony. 

Appellants  insist  that  the  court  erred,  first,  in  not  direct- 
ing a  verdict  in  their  favor  on  the  ground  that  the  death 
of  appellee's  intestate  was  not  the  proximate  result  of  the 
**^ttractive  nuisance ;"  second,  that  appellants  not  being  the 
owners  in  fee  of  the  premises  in  question  were  not  liable, 
either  as  owners  or  occupiers  of  the  premises;  third,  that 
the  court  erred  in  holding  that  the  wife  of  appellee  was  a 
competent  witness;  and  fourth,  that  the  court  erred  in  its 
rulings  upon  the  instructions. 

There  was  no  error  in  refusing^  to  direct  a  verdict  be- 
cause, the  evidence  failed  to  establish  that  the  death  of 
the  child  was  the  proximate  result  of  the  "attractive  nui- 
sance." The  chasing  of  the  chicken  by  the  child  was  not 
an  independent,  intervening  cause.  This  question,  it  seems 
to  us,  is  too  clear  for  a^rgument. 

The  plea  of  not  guilty,  only,  was  filed.  Under  that  plea 
appellants'  title  to  the  premises  was  not  involved.  In  cases 
of  this  kind  the  plea  of  not  guilty  does  not  put  in  issue  the 
ownership,  possession  or  operation  of  the  instrumentalities 
or  property  which  caused  the  alleged  injury.  Chicago  Un- 
ion  Traction  Co.  v.  Jerka,  227  111.  95,  and  cases  there  cited. 

The  third  assignment  of  error  questions  the  competency 
of  Mrs.  Thomas  as  a  witness.  Mrs.  Thomas'  husband,  as 
administrator,  was  the  plaintiff  below,  and  both  he  and  his 
wife  were  interested,  as  next  of  kin,  in  the  judgment  re- 
covered. Section  i  of  our  statute  on  evidence  removes  the 
common  law  disability  of  parties  and  persons  interested  in 
the  event  of  the  suit.  Section  5  of  the  same  act  deprives 
husband  and  wife  of  all  benefit  of  section  i  except  in  cer- 
tain specified  cases.    The  effect  of  sections  i  and  5,  when 
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construed  together,  is  to  leave  the  competency  of  husband 
and  wife  to  testify  for  or  against  each  other  the  same  as  it 
existed  at  common  law.  At  common  law  the  wife  was  in- 
competent to  testify  for  her  husband  in  any  case  in  which 
he  had  a  financial  interest  in  the  result  of  tBfe  litigation. 
This  disability  was  not  confined  to  cases  where  the  husband 
was  a  party  to  the  record.  It  is  not  contended  that  Mrs. 
Thomas  was  competent  under  any  of  the  exceptions  men- 
tioned in  section  5  of  the  statute.  Her  incompetency  re- 
sults from  the  interest  her  husband  has  in  the  result  of  the 
suit.  (Craig  \r Miller,  133  111.  300.)  Under  the  views 
expressed  by  the  writer  of  the  opinion  in  Lincoln  Avenue 
.Gravel  Road  Co.  v.  Madaus,  102  111.  417,  the  wife  might 
be  supposed  to  be  a  competent  witness,  but  the  views  of  the 
writer  of  that  opinion  were  riot  concurred  in  by  a  majority 
of  the  members  of  the  court  and  the  reasoning  was  ex- 
pressly repudiated  in  Craig  v.  Miller,  supra.  The  circum- 
stance that  the  wife  was  also  interested  in  the  result  of  the 
suit  does  not  change  the  situation.  Her  interest  and  that 
of  her  husband  were  so  identified  that  her  testimony  could 
not  affect  one  without  also  affecting  the  other.  Where  the 
husband  and  wife  aft  jointly  sued  upon  a  contract  liability 
the  wife  is  not  a  competent  witness.  (Hyman  v.  Harding, 
162  111.  357.)  Mrs.  Thomas  was  an  incompetent  witness 
and  the  court  erred  in  overruling  the  objection  to  her  com- 
petency. Schneider  v.  Stdzer,  212  111.  87;  SchreMer  v. 
Chase,  245  id.  395. 

The  criticisms  made  upon  the  given  and  refused  instruc- 
tions are  not  well  founded. 

For  the  error  indicated  the  judgments  of  the  Appellate 
Court  for  the  Second  District  and  of  the  city  court  of  the 
city  of  Kewanee  are  reversed  and  the  cause  remanded  to 

the  trial  court.  Reversed  and  remanded. 
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The  People  o^  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Samuel  T.  Warfield,  Plaintiff  in  Error. 

Opinion  Hied  December  ly,  igi^ — Rehearing  denied  Feb.  5,  IQ14. 

1.  Criminal  law — when  State's  attorney  cannot  be  required 
to  elect  as  between  different  counts.  A  count  for  conspiring  to 
obtain  money  and  property  by  false  pretenses  is  properly  joined 
with  a  count  for  conspiring  to  obtain  the  same  money  and  prop- 
erty by  means  of  the  confidence  game  where  both  offenses  consist 
of  the  same  transaction,  and  in  such  case  the  State's  attorney  can 
not  be  required  to  elect  as  to  which  count  he  will  rely  upon. 

2.  Same — count  for  conspiring  to  obtain  money  or  property  by 
false  pretenses  need  not  allege  inteftt  to  defraud.  Section  46  of 
division  i  of  the  Criminal  Code,  concerning  conspiracy  to  obtain 
money  or  property  by  false  pretenses,  is  not  merely  declaratory  of 
the  common  law  offense,  which  required  an  allegation  of  an  intent 
to  cheat  and  defraud,  but  refers  to  section  96  of  the  Criminal 
Code,  which  makes  the  obtaining  of  money  or  property  by  false 
pretenses  a  misdemeanor,  and  hence  a  count  charging  a  conspiracy 
to  obtain  money  or  property  by  false  pretenses  need  not  allege  an 
intent  to  cheat  and  defraud. 

3.  Same — when  indictment  need  not  allege  elements  of  offense 
the  accused  is  charged  with  conspiring  to  commit.  Where  a  stat- 
ute making  it  a  crime  to  conspire  to  commit  a  misdemeanor  des- 
ignates the  misdemeanor  by  its  common  and  popular  name/  without 
describing  all  the  elements  necessary  to  constitute  the  misdemeanor, 
an  indictment  charging  such  conspiracy  need  not  allege  the  ele- 
ments necessary  to  constitute  the  misdemeanor,  but  it  is  sufficient 
to  describe  it  by  the  designation  used  in  the  conspiracy  statute. 

4.  Same — zvhen  use  of  word  "funds"  adds  nothing  to  the  in- 
dictment. Section  46  of  division  i  of  the  Criminal  Code,  concern- 
ing the  offense  of  conspiring  to  obtain  money  or  property  by  false 
pretenses,  does  not  use  the  word  "funds,"  and  hence  the  use  of 
such  word  in  an  indictment  charging  a  conspiracy  to  obtain  "funds, 
money  and  property  by  false  pretenses"  is  without  effect. 

5.  Same — what  is  not  a  conspiracy  to  obtain  money  or  prop- 
erty.  Neither  a  contract  in  the  form  of  an  order  for  books,  nor 
promissory  notes,  are  money,  nor  in  the  hands  of  the  maker  are 
they  property,  and  persons  who  enter  into  a  scheme  to  obtain  such 
contract  and  notes  cannot  be  convicted  of  a  conspiracy  to  obtain 
money  or  property  by  false  pretenses,  under  section  46  of  divi- 
sion I  of  the  Criminal  Code.    . 
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6.  Same — what  is  a  conspiracy  to  obtain  money.  If  a  part  of 
the  scheme  entered  into  by  two  or  more  persons  includes  the  ob- 
taining of  money  by  falsely  representing  that  it  was  needed  by  such 
persons  for  expenses  connected  with  the  transaction,  they  are  guilty 
of  conspiracy  to  obtain  money  by  false  pretenses  even  though  they 
did  not  carry  out  the  conspiracy  as  originally  planned,  as  the  of- 
fense of  conspiracy  is  complete  when  it  is  entered  into. 

7.  Same — zvhen  a  check  in  hands  of  maker  is  not  property.  A 
check  made  payable  to  the  order  of  a  certain  person  is  not  prop- 
erty while  in  the  hands  of  the  maker,  but  is  in  the  same  class  as 
promissory  notes.     {Lory  v.  People,  229  111.  268,  followed.) 

8.  Same — when  a  conspiracy  is  not  merged  in  felony.  A  con- 
spiracy to  obtain  money  and  property  by  false  pretenses  cannot 
be  said  to  be  merged  in  the  felony  contemplated  by  the  conspiracy, 
where  the  proof  shows  that  the  conspirators  did  not  obtain  the 
money  and  property  of  the  victim  but  obtained  checks,  notes  and 
a  contract. 

9.  Same — statute  is  indefinite  as  to  what  constitutes  confidence 
game.  The  statute  is  indefinite  as  to  what  constitutes  the  confi- 
dence game,  and  in  some  cases  the  same  state  of  facts  will  con- 
stitute a  conspiracy  to  obtain  money  and  property  by  means  of 
false  pretenses  and  also  to  obtain  the  same  money  by  means  and 
use  of  the  confidence  game,  and  will  support  an  indictment  con- 
taining counts  charging  each  of  such  oiTenses. 

10.  Same — when  evidence  of  previous  fraud  is  not  admissible. 
Where  an  indictment  charges  a  conspiracy  to  obtain  money  or 
property  by  means  of  false  pretenses,  a  co-conspirator,  who  has 
turned  State's  evidence,  may  detail  his  conversation  with  the  ac- 
cused which  he  claims  induced  the  accused  to  enter  the  conspiracy, 
even  though  such  recital  covers  other  frauds  and  conspiracies  with 
which  the  accused  had  no  connection;  but  it  is  error  to  permit 
evidence  to  be  introduced  for  the  purpose  of  showing  that  such 
other  frauds  and  conspiracies  had,  in  fact,  been  committed. 

11.  Same — when  checks,  contract  and  promissory  notes  are  ad- 
missible.  If  a  part  of  an  alleged  conspiracy  is  to  obtain  money  by 
false  pretenses,  the  checks  upon  which  the  money  was  obtained  are 
admissible  in  evidence;  and  a  contract  and  promissory  notes,  ob- 
tained at  the  same  time,  are  also  admissible  as  evidence  of  acts 
accomplished  in  the  common  design  to  obtain  the  money. 

12.  Same — what  is  undue  restriction  in  a  cross-examination. 
Where  the  name  of  a  female  witness  is  not  indorsed  on  the  back 
of  the  indictment,  and  the  notice  to  the  accused  that  she  would  be 
called  as  a  witness  by  the  People  does  not  disclose  the  fact  that 
she  is  a  married  woman,  it  is  error  for  the  court  to  refuse  to  allow 
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the  accused  to  cross-examine  the  witness  concerning  her  husband, 
for  the  purpose  of  disclosing  the  relations,  if  any,  which  he  has 
with  the  persons  interested  in  the  prosecution. 

13.  Same — evidence  that  a  third  person  not  connected  with  the 
case  has  Hed  the  jurisdiction  of  the  court  is  not  proper.  In  a  trial 
for  conspiracy  to  obtain  ;noney  and  property,  the  fact  that  a  third 
person,  who  had  been  involved  in  deals  with  the  sape  victim  but 
who  had  no  connection  with  the  transaction  forming  the  basis  of 
the  charge  against  the  accused,  has  fled  the  jurisdiction  of  the 
court  is  not  proper  evidence  against  the  accused. 

14.  Same — when  fact  that  the  accused  has  traveled  under  an 
assumed  name  should  not  be  proved.  The  fact  that  the  accused 
has  traveled  under  an  assumed  name  should  not  be  allowed  to  be 
proved,  where  such  fact  has  no  connection  with  the  offense  charged 
and  no  tendency  whatever  to  prove  its  commission. 

15.  Same — conspiracy  statute  does  not  include  obtaining  of  sig- 
nature to  written  instrument.  In  a  trial  for  conspiracy  to  obtain 
money  or  property  by  false  pretenses  it  is  error  to  give  an  instruc- 
tion stating  that  one  who,  with  intent  to  cheat  and  defraud,  ob- 
tains the  signature  of  another  to  any  written  instrument  is  guilty 
of  obtaining  funds,  money  and  property  by  false  pretenses,  as  the 
conspiracy  statute  docs  not  cover  the  obtaining  of  a  signature  to 
a  written  yistrument. 

16.  Same — when  instruction  on  the  presumption  of  innocence 
is  not  erroneous.  An  instruction  for  the  People  which  fairly  states 
the  law  with  reference  to  the  presumption  of  innocence  is  not  er- 
roneous because  it  uses  the  word  "unless"  instead  of  "until'*  in  the 
first  paragraph  of  the  instruction  reading,  "Everyone  accused  of 
crime  is  by  law  presumed  to  be  innocent  unless  the  contrary  is  by 
the  evidence  proved  to  be  true  beyond  a  reasonable  doubt." 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Branch  "C  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  writ  of  error  to 
the  Criminal  Court  of  Cook  county;  the  Hon.  William 
H.  McSuRELY,  Judge,  presiding. 

William  S.  Forrest,  and  B.  C.  Bachrach,  for  plain- 
tiff in  error. 

P.  J.  LucEY,  Attorney  General,  Maclay  Hoyne,  State's 
Attorney,  and  George  P.  Ramsey,  (George  M.  Popham, 
and  Zach  Hofheimer,  of  counsel,)  for  the  People. 
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Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court : 

Samuel  T.  Warfield,  the  plaintiif  in  error,  was,  upon  a 
trial  before  a  jury  in  the  criminal  court  of  Cook  county, 
found  guilty  of  conspiracy,  and  his  punishment  was  fixed 
by  the  verdict  at  imprisonment  in  the  penitentiary  for  the 
term  of  three  years  and  to  pay  a  fine  of  $2000.  After 
overruling  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment the  court  sentenced  the  plaintiff  in  error  to  the  peni- 
tentiary for  an  indeterminate  period  and  to  pay  a  fine 
of  $2000  and  costs.  A  writ  of  error  was  sued  out  of  the 
Appellate  Court  for  the  First  District  and  the  cause  was 
assigned  to  Branch  "C"  of  that  court  for  hearing  and  de- 
termination. The  Appellate  Court  found  that  the  only  error 
committed  by  the  criminal  court  was  in  sentencing  plaintiff 
in  error  to  the  penitentiary  for  an  indeterminate  period  in- 
stead of  the  period  of  three  years  fixed  by  the  verdict  of 
the  jury,  and  reversed  the  judgment  and  remanded  the 
cause  to  the  criminal  court,  with  directions  to  enter  a  judg- 
ment upon  the  verdict  sentencing  plaintiff  in  error  to  im- 
prisonment in  the  penitentiary  for  the  term  of  three  years 
and  to  pay  a  fine  of  $2000.  Plaintiff  in  error  has  sued  out 
this  writ  of  error  to  reverse  the  judgment  of  the  Appel- 
late Court. 

Plaintiff  in  error  was  indicted  together  with  John  M. 
MacFarland  and  William  N.  Cooper.  MacParland  became 
a  witness  for  the  People  agairfet  his  co-defendants  and  was 
not  prosecuted  under  this  indictment,  and  Cooper  was  found 
not  guilty  by  the  verdict  of  the  jury. 

The  indictment,  which  was  returned  at  the  September, 
1908,  term  of  the  criminal  court,  consisted  of  four  counts. 
The  first  charged  that  the  three  defendants  above  named, 
on  April  30,  1908,  in  Cook  county,  "unlawfully,  willfully 
and  feloniously,  with  the  fraudulent  and  malicious  intent  to 
wrongfully  and  wickedly  obtain  money  from  one  Amanda 
L.  Patten  by  means  of  false  pretenses,  did  conspire,  com- 
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bine,  confederate  and  agree  together  with  each  other  and 
with  divers  other  persons  whose  names  are  to  the  jury  un- 
known, to  then  and  there  unlawfully  and  fraudulently  ob- 
tain from  the  said  Amanda  L.  Patten  a  large  amount  of 
funds,  money  and  property,  to-wit,  i^unds,  money  and  prop- 
erty of  the  value  of  $22,710,  the  property  of  the  said 
Amanda  L.  Patten,  by  means  of  false  pretenses,"  etc.  The 
second  count  charged  that  the  same '  persons,  on  April  30, 
1908,  in  Cook  county,  "unlawfully,  willfully  and  feloni- 
ously, with  the  fraudulent  and  malicious  intent  to  wrong- 
fully and  wickedly  commit  a  certain  felony,  to-wit,  to  ob- 
tain money  from  one  Amanda  L.  Patten  by  means  and  by 
use  of  the  confidence  game,  did  then  and  there  conspire, 
combine,  confederate  and  agree  together  with  each  other 
and  with  divers  other  persons  whose  names  are  to  the  jury 
unknown,  to  then  and  there  unlawfully  and  feloniously  ob- 
tain from  the  said  Amanda  L.  Patten  a  large  amount  of 
funds,  money  and  property,  to-wit,  funds,  money  and  prop- 
erty of  the  value  and  to  the  amount  of  $22,710,  the  prop- 
erty of  the  said  Amanda  L,  Patten,  by  means  and  use  of 
the  confidence  game,"  etc.  The  third  count  charged  that 
the  same  persons  did  unlawfully  and  feloniously  obtain 
from  Amanda  L.  Patten  funds,  money  and  property  of  the 
value  of  $22,710,  the  property  of  Amanda  L.  Patten,  by 
means  and  by  use  of  the  confidence  game.  The  fourth 
count  charged  that  the  same  persons  unlawfully  and  feloni- 
ously did  obtain  from  Amanda  L.  Patten  one  check  of  the 
value  of  $60,  one  check  of  the  value  of  $350,  one  promis- 
sory note  of  the  value  of  $1300,  and  twenty-one  notes,  each 
of  the  value  of  $1000,  all  being  the  property  of  Amanda  L. 
Patten,  by  means  and  by  use  of  the  confidence  game. 

At  the  close  of  all  the  evidence  the  prosecution,  at  the 
suggestion  of  the  court,  elected  not  to  proceed  to  the  jury 
on  the  charges  made  in  the  third  and  fourth  counts,  but  to 
proceed  to  the  jury  against  the  defendants  upon  the  charges 
of  conspiracy  made  in  the  first  and  second  counts  of  the 
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indictment.  Thereupon  the  defendants  moved  the  court 
to  require  the  State  to  elect  between  the  first  and  second 
counts.  The  motion  was  overruled,  and  this  action  of 
the  court  is  complained  of.  It  is  urged  that  the  offenses 
charged  in  these  two  counts,  viz.,  a  conspiracy  to  obtain 
funds,  money  and  property  by  false  pretenses,  and  a  con- 
spiracy to  obtain  the  same  funds,  money  and  property  by 
means  and  by  use  of  the  confidence  game,  are  repugnant, 
and  that  the  repugnancy  lies  in  the  means  by  which  the 
conspiracies  therein  charged  were  to  be  accomplished.  This 
same  question  was  raised  in  People  v.  Weil,  243  111.  208, 
where  the  defendant  was  tried  under  *an  indictment  con- 
taining two  counts, — one  for  obtaining  money  by  false  pre- 
tenses and  the  other  for  obtaining  the  same  money  by 
means  of  the  confidence  game.  There,  as  here,  the  trial 
court  declined  to  require  the  prosecution  to  elect  upon  which 
count  conviction  would  be  asked,  and  we  there  said:  "If 
two  or  more  offenses  are  properly  joined  in  an  indictment 
under  separate  counts  and  grow  out  of  the  same  transac- 
tion, the  State's  attorney  will  not  be  required  to  make  an 
election  for  which  offense  charged  in  the  indictment  he  will 
ask  a  conviction.  The  right  to  require  the  State's  attor- 
ney to  elect  for  which  offense  he  will  ask  the  jury  to  con- 
vict, when  more  than  one  offense  is  charged  in  different 
.counts  of  an  indictment,  is  confined  to  cases  where  the  of- 
fenses charged  in  the  different  counts  of  the  indictment  are 
actuallv  distinct  from  each  other  and  do  not  arise  out  of 
the  same  transaction. — Goodhue  v.  People,  94  111.  37 ;  An- 
drews V.  People,  117  id.  195;  Herman  v.  People,  131  id. 
594."  The  same  rule  applies  to  an  indictment  for  con- 
spiracies to  commit  these  offenses  provided  they  grow  out 
of  the  same  transaction,  as  in  the  case  at  bar.  It  was 
not  sought  to  prove  two  separate  and  distinct  transactions. 
The  court  did  not  err  in  this  particular. 

The  motion  in  arrest  of  judgment  was  properly  over- 
ruled.    Under  that  motion  the  sufficiency  of  the  second 
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count  was  not  questioned  but  the  same  question  was  sought 
to  be  raised  as  was  raised  by  the  motion  to  elect,  it  being 
contended  that  the  verdict  is  insufficient  for  uncertainty  and 
repugnancy,  and,  in  addition,  the  sufficiency  of  the  first 
count  is  questioned.  The  criticism  made  of  the  first  count 
is,  that  it  contains  no  averment  of  an  intent  to  cheat  and 
defraud  Mrs.  Patten  of  her' money  and  property.  If  this 
averment  is  necessary  the  count  is  bad. 

Section  46  of  the  Criminal  Code,  upon  which  this  in- 
dictment is  based,  reads,  in  part,  as  follows :  *lf  any  two 
or  more  persons  conspire  or  agree  together  *  *  *  to 
obtain  money  or  other  property  by  false  pretenses  *  *  * 
or  to  commit  any  felony,  they  shall  be  deemed  guilty  of  a 
conspiracy ;  and  every  such  oflfender  *  *  *  shall  be  im- 
prisoned in  the  penitentiary  not  exceeding  five  years,  or 
fined  not  exceeding  $2000,  or  both.*' 

Plaintiflf  in  error  contends  that  a  conspiracy  to  obtain 
money  or  property  by  false  pretenses  was  an  offense  at  the 
common  law,  in  an  indictment  for  which  it  was  necessary 
to  allege  an  intent  to  cheat  and  defraud,  and  as  our  statute 
declares  this  offense  without  defining  it  and  simply  by  using 
its  common  law  name,  leaving  the  definition  of  the  offense 
to  the  common  law,  the  indictment  must  follow  the  com- 
mon law  procedure  and  allege  an  intent  to  cheat  and  de- 
fraud as  one  of  the  elements  of  the  crime.  We  do  not 
concur  with  counsel  that  our  conspiracy  statute  is,  in  this 
respect,  simply  declaratory  of  the  common  law.  At  the 
common  law  cheating  was  a  crime,  and  it  was  necessary 
to  allege  and  prove,  in  a  prosecution  for  this  offense,  an 
intent  to  cheat  and  defraud.  To  obtain  money  or  property 
by  false  pretenses  w^as  one  means  of  cheating  and  was  pun- 
ishable as  such.  A  conspiracy  to  cheat  was  also  an  offense 
at  the  common  law,  and  it  necessarily  included  any  means 
by  which  cheating  could  be  accomplished,  among  which  was 
obtaining  money  or  property  by  false  pretenses.  By  sec- 
tion 96  of  our  Criminal  Code  the  obtaining  of  money  or 
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property  by  false  pretenses  is  made  a  misdemeanor,  and  it 
is  clear  that  the  conspiracy  statute  refers  to  this  misde- 
meanor and  is  not  intended  to  be  merely  declaratory  of 
the  common  law. 

It  will  be  noted  that  said  section  46,  as  above  quoted, 
makes  it  a  crime  for  two  or  more  persons  to  conspire  to 
commit  any  felony,  and  we  have  held  that  an  indictment 
for  a  conspiracy  to  commit  a  felony  need  not  allege  a  crimi- 
nal intent  to  commit  such  felony,  the  intent  to  commit  the 
felony  being  no  part  of  the  description  of  the  crime  charged 
in  the  indictment.  (People  v.  Poindexter,  243  111.  68.)  In 
an  indictment  for  conspiracy  to  commit  a  felony  it  is  only 
necessary  to  designate  the  felony  intended  to  be  committed 
by  such  description  as  will  apprise  the  defendants  of  the 
exact  charge  upon  which  they  will  be  tried,  and  it  is  not 
required  that  the  felpny  be  described  with  the  same  ac- 
curacy as  would  be  required  in  an  indictment  for  the  fel- 
ony itself.  So,  where  a  statute,  in  making  it  a  crime  to 
conspire  to  commit  a  certain  misdemeanor,  designates  the 
misdemeanor  by  its  common  or  popular  name,  without  de- 
scribing all  the  elements  necessary  to  constitute  the  misde- 
meanor, an  indictment  charging  such  conspiracy  need  not 
allege  all  the  elements  necessary  to  constitute  the  misde- 
meanor contemplated  by  the  conspiracy.  It  is  sufficient  if 
it  describes  the  misdemeanor  by  the  same  designation  em- 
ployed in  the  statute  fixing  the  punishment  for  the  con- 
spiracy. A  conspiracy  to  obtain  money  or  property  by  false 
pretenses  is  a  conspiracy  to  commit  a  misdemeanor,  as  the 
term,  "to  obtain  money  by  false  pretenses,"  is  the  common 
and  well  understood  designation  of  a  misdemeanor  for  the 
commission  of  which  a  punishment  is  fixed  by  our  statute. 
We  perceive  no  reason  why  in  an  indictment  for  conspiracy 
to  commit  this  misdemeanor  the  intent  should  be  alleged 
any  more  than  in  an  indictment  for  a  conspiracy  to  commit 
a  felony.  The  crime  is  as  complete  when  the  conspiracy 
is  formed  for  the  purpose  of  committing  this  misdemeanor 
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as  it  is  when  a  conspiracy  is  formed  for  the  purpose  of 
committing  a  felony. 

MacFarland,  who  was  indicted  with  plaintiff  in  error 
and  Cooper,  was  the  principal  witness  for  the  People.  He 
testified  to  a  series  of  transactions  which  he  had  had  with 
Mrs.  Patten,  including  the  one  upon  which  the  indictment 
in  this  case  was  based.  He  and  Warfield  and  Cooper 
were  subscription  book  agents,  and  had  for  some  time  been 
engaged  in  soliciting  orders  for  expensive  art  and  de  luxe 
editions  of  v^ious  books,  which  orders  were  sold  to  book 
publishers  and  dealers.  MacFarland,  alone,  of  these  three 
persons  had  personally  dealt  with  Mrs.  Patten.  He  had 
sold  her  ordinary  books  at  usual  prices  during  a  period  cov- 
ering two  or  three  years  immediately  preceding  the  fraudu- 
lent transactions  hereinafter  mentioned.  He  testified  that 
the  first  fraud  perpetrated  upon  Mrs.  Patten  by  him  was 
in  Septeml)er,  1907,  when,  at  the  instigation  of  a  book 
agent  named  Rosenfield,  who  outlined  to  him  the  fraudu- 
lent scheme,  he,  accompanied  by  another  book  agent  named 
Drew,  called  upon  Mrs.  Patten  at  her  home  in  Evanston 
and  obtained  her  signature  to  an  order  for  two  sets  of 
de  luxe  editions,  viz.,  the  British  Poets  and  Scott's  works, 
by  falsely  representing  to  her  that  he  had  been  given  an 
option  by  R.  G.  Newbegin,  a  book  publisher  in  New  York 
City,  to  purchase  those  books  for  $5200  and  that  the  option 
would  expire  in  a  few  days ;  that  he  had  an  order  from  a 
banker  named  Ladd,  who  lived  in  Portland,  Oregon,  to  ob- 
tain those  books  for  him  at  a  price  three  times  that  at 
which  he  could  purchase  them  under  the  option  from  New- 
begin, but  that  Ladd  was  then  in  Japan  or  on  his  way 
home  from  Japan  and  would  not  reach  home  until  after  the 
option  had  expired,  and  that  if  Mrs.  Patten  would  accom- 
modate him  by  signing  the  order,  addressed  to  Newbegin," 
for  the  books  at  a  price  of  $5200,  payable  in  monthly  in- 
stallments of  $260,  it  would  enable  him  to  make  a  large 
sum  of  money,  with  which  he  could  .start  in  business  for. 
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himself;   that  Ladd  would  return  and  carry  out  his  con- 
tract with  MacFarland  before  any  of  the  payments  would 
fall  due  under  the  terms  of  the  order  to  be  signed  by  Mrs. 
Patten ;  that  it  would  probably  not  be  necessary  to  deliver 
the  books  to  her,  and  that  she  would  not  be  required  to 
make  ^y  of  the  payments,  as  he  would  pay  Newbegin  out 
of  the  proceeds  of  the  sale  to  Ladd,  and  that  the  profits 
to  be  made  out  of  the  transaction  would  be  diyided  among 
MacFarland,  Drew  and  Mrs.  Patten.    He  further  testified 
that  Mrs.  Patten  said  that  she  would  not  want  any  of  the 
profits — that  if  there  were  any  profits  she  would  be  glad 
for  MacFarland  to  have  them  himself.     He  also  testified 
that  he  did  not  have  any  option  from  Newbegin  to  pur- 
chase these  books ;  that  he  did  not  have  any  order  for  them 
from  Ladd  or  from  anyone  else;    that  Ladd  was  a  ficti- 
tious person;  that  he  agreed  with  her  that  if  Ladd  should 
for  any  reason  not  take  the  books  and  pay  for  them  he 
would  take  them  off  her  hands  and  see  that  the  contract 
was  not  enforced  by  Newbegin,  but  that  he  had  no  inten- 
tion of  keeping  this  agreement,  and  that  he  intended  to 
cheat  and  defraud  her  out  of  $5200.     The  order  which 
Mrs.  Patten  signed  on  this  occasion  was  never  sent  to  New- 
begin, but,  instead,  MacFarland  gave  it  to  a  book  agent 
named  Praeger,  with  whom  he  was  on  intimate  terms,  and 
in  some  manner  it  afterwards  reached  the  hands  of  Rosen- 
field,  who  in  November,  1907,  called  upon  Mrs.  Patten  at 
her  home,  informed  her  that  the  books  were  ready  for  de- 
livery through  the  Irving  Squire  Company,  of  Chicago,  and 
asked  her  if  she  would  then  make  the  first  payment  and 
make  the  check  payable  to  the  Irving  Squire  Company. 
Mrs.  Patten  gave  Rosenfield  a  check  for  $260,  as  requested, 
and  shortly  afterwards,  on  the  same  day,  he  returned  and 
asked  her  whether  she  had  any  objection  to  transferring 
the  order  from  Newbegin  to  Albert  Miller  Adams,  a  Chi- 
cago book,  dealer  from  whom  Mrs.  Patten  had  previously 
purchased  books:     She  coiisfeMed  tb  the  transfer  of  the 
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order  and  gave  Rosenfield  a  check  for  $300,  payable  to 
Adams,  in  lieu  of  the  check  to  the  Irving  Squire  Company, 
which  she  then  destroyed.  On  neither  of  these  occasions 
did  she  inform  Rosenfield  of  the  circumstances  under  which 
she  had  signed  the  order  which  MacFarland  had  obtained 
from  her  or  advise  him  that  the  order  was  other  than  what 
it  purported  to  be,  giving  as  a  reason  therefor,  when  called 
by  the  People  as  a  witness  in  this  case,  that  she  thought  it 
might  interfere  with  MacFarland's  arrangements  for  the 
sale  to  Ladd  if  she  informed  Rosenfield  of  the  circum- 
stances under  which  she  had  signed  the  order.  Soon  after- 
wards Rosenfield  sent  MacFarland,  who  was  then  in  New 
York  City,  a  check  for  $320  for  his  services  in  obtaining 

> 

the  order  from  Mrs.  Patten. 

MacFarland  further  testified  that  during  the  latter  part 
of  November,  1907,  he  met  Adams  in  the  office  of  the 
Irving  Squire  Company,  in  Chicago,  and  that  Adams  of- 
fered him  $150  if  he  would  induce  Mrs.  Patten  to  exchange 
the  order  for  the  British  Poets  and  Scott's  works  for  an 
order  for  some  set  of  books  which  he  (Adams)  had  in 
stock;  that  on  November  22,  1907,  he  went  to  Evanstoii 
to  ascertain  Mrs.  Patten's  attitude  towards  him,  in  order  to 
determine  whether  there  was  any  possibility  of  effecting  a 
change  in  the  order  for  Adams ;  that'  on  this  occasion  he 
told  her  that  he  had  been  east  and  had  been  unable. to  com- 
plete the  sale  of  the  British  Poets  and  Scott's  works  to 
Ladd ;  that  Ladd  had  had  some  financial  troubles,  and  that 
he  wanted  to  go  to  Portland  to  see  Ladd  personally  and 
consummate  the  sale  but  that  he  had  no  money  with  which 
to  pay  the  expenses  of  the  trip,  and  that  he  asked  her  for 
$150  expense  money;  that  Mrs.  Patten  thereupon  gave  him 
a  check  for  $150,  which  he  cashed  at  a  bank  in  Evanston; 
that  he  did  not  then  have  any  intention  of  going  to  Port- 
land but  intended  to  cheat  her  out  of  $150;  that  he  did  not 
go  to  Portland  but  went  to  Chicago  instead ;  that  he  had 
theretofore  informed  Adams  of  the  circumstances  under 
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which  he  had  obtained  the  order  from  Mrs.  Patten ;  that, 
considering  the  fact  that  she  had  given  him  $150  was  an 
indication  that  Mrs,  Patten  still  felt  kindly  towards  him, 
he  agreed  with  Adams  to  make  an  effort  to  obtain  the 
change  in  the  order ;  that,  accompanied  by  Adams,  he  went 
to  Evanston,  and  that  Adams  waited  at  the  depot  while  he 
went  to  the  home  of  Mrs.  Patten;  that  Adams  suggested 
to  him  the  fraudulent  scheme  which  he  carried  out  upon 
this  occasion,  and  promised  to  pay  him,  in  addition  to  the 
$150  which  he  had  at  first  offered,  a  commission  of  twenty- 
five  per  cent  on  the  difference  between  $5200  and  $8800  if 
he  would  obtain  an  order  from  Mrs.  Patten  for  a  de  luxe 
edition  of  Hallowell's  Shakespeare  at  the  price  of  $8800; 
that  on  this  occasion  he  falsely  told  Mrs.  Patten  that  he  had 
started  for  Portland  when  he  had  obtained  the  $150  check 
from  her,  and  had  gotten  as  far  as  Minneapolis  when  he 
received  a  telegram  from  Ladd  stating  that  on  account  of 
financial  troubles  he  would  not  take  the  British  Poets  and 
Scott's  works,  but  that  if  she  would  exchange  the  order  for 
those  books  for  an  order  for  a  set  of  Halloweirs  Shakes- 
peare, at  a  price  of  $8800,  he  could  easily  dispose  of  the 
latter  set  at  a  much  larger  profit  than  he  could  obtain  for 
the  other  two  sets,  as  Ladd  would  not  take  them ;  that  he 
had  a  customer  in  New  York  City  who  was  very  anxious 
to  get  this  set  of  Shakespeare,  and  that  he  (MacFarland) 
could  probably  get  $20,000  for  it;  that  after  she  had  re- 
ceived the  books  he  would  take  them  immediately  to  New 
York  City  and  sell  them  there,  pay  Adams  the  amount  due 
him,  and  if  she  did  not  want  the  profits  he  would  keep  them 
himself;  that  it  would  take  two  or  three  weeks  to  con- 
summate the  sale  in  New  York  City,  but  that  by  this  means 
she  could  get  rid  of  her  contract  with  Adams,  who  was 
pressing  her  for  payments  on  the  other  contract.  Relying 
upon  these  representations  made  by  MacFarland,  Mrs.  Pat- 
ten signed  an  order,  addressed  to  Albert  Miller  Adams,  for 
a  set  of  Hallowell's  Shakespeare,  agreeing  therein  to  make 
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monthly  payments  of  $500  until  the  full  sum  of  $8800  had 
been  paid,  and  MacFarland  tore  up  the  previous  order 
which  she  had  signed  for  the  British  Poets  and  Scott's 
works.  Afterwards,  on  the  same  day,  MacFarland  again 
returned  to  Mrs.  Patten's  home  and  told  her  it  would  be 
necessary  for  her  to  then  make  a  payment  upon  the  second 
contract,  and  she  thereupon  gave  him  a  check  for  $450, 
which  MacFarland  retained  to  apply  on  his  commissions  for 
obtaining  the  order.  This  payment,  together  with  all  pay- 
ments which  Mrs.  Patten  had  made  upon  the  former  order, 
was  credited  upon  the  order  for  Hallowell's  Shakespeare. 
MacFarland  testified  that  he  did  not  at  that  time  have  a 
prospective  purchaser  for  Halloweirs  Shakespeare  in  New 
York  City  or  elsewhere.  He  further  testified  that  there- 
after, on  December  23,  1907,  he  again  called  upon  Mrs. 
Patten  and  falsely  represented  to  her  that  he  was  ready 
to*  go  to  New  York  for  the  purpose  of  selling  Hallowell's 
Shakespeare  but  would  need  some  expense  money  for  the 
trip,  and  aske'd  her  for  $100;  that  thereupon  Mrs.  Patten 
gave  him  a  check  for  $85  to  defray  the  expenses  of  his 
proposed  trip,  which  he  cashed  at  a  bank  in  Chicago ;  that 
he  did  not  go  to  New  York  City,  as  he  did  not  have  a  cus- 
tomer there  for  this  set  of  books.  The  evidence  shows  that 
these  books  were  delivered  to  Mrs,  Patten  at  her  home  in 
Evanston  in  December,  1907,  and  were  placed  in  the  base- 
ment, unopened,  and  there  remained  until  the  first  of  May, 
1908.  Thereafter,  up  to  the  time  she  informed  her  hus- 
band of  all  the  transactions,  as  hereinafter  mentioned,  Mrs. 
Patten  made  various  payments  to  Adams  upon  the  order 
for  Hallowell's  Shakespeare,  which,  together  with  the  pay- 
ments theretofore  made  by  her  and  credited  upon  that  or- 
der, aggregated  $2650. 

After  having  had  the  transactions  with  Mrs.  Patten 
above  mentioned,  MacFarland  became  acquainted  with  the 
plaintiff  in  error,  Warfield,  and  about  March  i,  1908,  they 
became  associates  in  soliciting  orders  for  books  and  selling 
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the  orders  to  book  publishers  and  dealers  and  divided  the 
commissions  or  profits.  During  the  months  of  March  and 
April  and  the  first  part  of  May,  1908,  they  had  their  head- 
quarters at  the  Auditorium  Annex  Hotel,  in  Chicago,  where 
they  occupied  a  suite  of  rooms.  MacFarland  testified  that 
during  the  latter  part  of  April,  1908,  in  these  rooms,  he 
detailed  to  Warfield  all  of  his  transactions  with  Mrs.  Pat- 
ten, as  above  set  out,  and  the  fraudulent  methods  by  which 
he  had  obtained  from  her  the  orders  for  books  and  the 
checks  above  mentioned;  that  Warfield  soon  afterwards 
proposed  a  scheme^by  which  they  could  obtain  an  order  for 
more  books  from  her  and  make  a  large  profit,  and  that  this 
scheme  so  proposed  by  Warfield  was  the  one  which  was 
used  by  MacFarland  in  obtaining  the  order  hereinafter  men- 
tioned; that  on  the  following  day,  April  36,  Warfield  dic- 
tated to  Maxine  Fay,  a  stenographer  at  the  Auditorium 
Annex,  a  fictitious  order  purporting  to  be  written  by  a  man 
named  Emerson;  that  it  was  dated  April  26,  1908,  pur- 
ported to  have  been  written  from  Baltimore,  Maryland, 
was  addressed  to  MacFarland  at  the  Auditorium  Annex, 
and  purported  to  be  an  order  for  four  sets  of  books,  viz., 
Dickens,  Scott,  Balzac  and  another  set  which  MacFarland 
could  not  recall,  at  a  price  which  was  either  $40,000  or 
$50,000, — MacFarland  did  not  remember  which;  that  the 
purported  order  called  for  a  delivery  of  the  books  within 
ten  days  and  promised  a  large  payment  upon  delivery  and 
the  balance  within  thirty  days;  that  Warfield  sigfned  the 
name  "Emerson,"  with  certain  initials  preceding  this  name 
which  the  witness  did  not  remember,  to  this  order  and  de- 
livered the  fictitious  order  to  MacFarland  to  use  in  carrying 
out  the  scheme  which  he  had  previously  outlined  to  Mac- 
Farland ;  that  MacFarland,  accompanied  by  Warfield,  went 
to  Evanston,  and  Warfield  remained  at  the  depot  while  he 
went  to  the  home  of  Mrs.  Patten ;  that  he  professed  to  her 
to  be  extremely  sorry  that  he  had  involved  her  in  the  Ad- 
ams contract  and  was  unable  to  make  a  sale  of  Hallowell's 
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Shakespeare,  but  told  her  that  he  had  a  method  by  which 
he  could  get  her  out  of  all  the  troubles  in  which  he  had 
involved  her;  that  there  was  no  chance  of  failure  because 
he  had  a  written  order  from  Mr.  Emerson,  a  wealthy  bromo 
seltzer  manufacturer  of  Baltimore,  for  four  sets  of  books 
at  a  price  of  either  $40,000  or  $50,000,  (the  witness  not 
remembering  which  of  these  amounts  he  stated  to  her,)  and 
that  he  showed  her  the  fictitious  order  to  which  Warfield 
had  signed  the  name  of  Emerson ;  that  he  further  told  her 
that  he  had  an  option  on  those  books  from  the  Keller- 
Farmer  Company,  of  New  York,  under  which  he  could 
purchase  them  for  $22,300,  and  that  if  she  would  sign  an 
order  addressed  to  the  Keller-Farmer  Company,  purchasing 
the  books  for  $22,300,  he  would  secure  them  from  that 
company  upon  her  order  and  take  them  to  Baltimore  for 
delivery  to  Emerson,  collect  the  $40,000  or  $50,000  from 
him,  pay  the  Keller- Farmer  Company  the  $22,300  and  bring 
the  balance  back  to  Mrs.  Patten  so  that  she  could  pay  Ad- 
ams the  balance  due  upon  his  contract;  that  Mrs.  Patten 
said  she  did  not  want  to  get  in  any  deeper,  but  that  he 
replied  ihat  since  she  had  gone  thus  far  she  might  as  well 
place  herself  in  his  hands;  that  she  replied  that  she  had 
gone  so  far  that  she  was  entirely  in  his  hands,  and  that  if 
he  did  not  extricate  her  from  her  difficulties  she  would  have 
to  tell  her  husband  all  about  the  transactions:  that  he  re- 
sponded  that  it  would  not  be  necessary  to  tell  her  husband, 
because  he  (MacFarland)  would  complete  the  sale  to  Em- 
erson within  ten  davs  and  she  could  then  settle  with  Ad- 
ams.  Thereupon  Mrs.  Patten  signed  an  order  addressed 
to  the  Keller-Farmer  Company,  of  New  York  City,  and 
directing  that  company  to  purchase  and  bind  for  her  the 
following  sets  of  books:  Dickens,  Scott,  Thackeray  and 
Balzac,  agreeing  to  pay  therefor  $1000  per  month  until  the 
full  sum  of  $22,300  had  been  paid.  On  this  occasion  Mac- 
Farland also  obtained  from  Mrs.  Patten  a  check  for  $60 
upon  his  representation  that  he  needed  the  money  to  defray 
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the  expenses  of  his  contemplated  trip  to  New  York  and 
Baltimore  to  consummate  the  sale  of  the  books  to  E^nerson, 
and  testified  that  he  cashed  the  check  immediately  at  the 
bank  in  Evanston  upon  which  it  was  drawn  and  gave  one- 
half  of  this  amount  to  Warfield.     He  testified  that  after 
cashing  the  check  he  returned  to  the  depot  where  Warfield 
was  waiting  for  him  and  informed  Warfield  of  his  conver- 
sation with  Mrs.  Patten  and  of  the  result;   that  while  on 
the  train  returning  to  Chicago  Warfield  tore  up  the  ficti- 
tious order  purporting  to  be  signed  by  Emerson ;  that  after 
returning  to  Chicago  Warfield  informed  him  that  he  could 
not  sell  that  order  to  any  book  publisher  or  dealer  unless  it 
was  accompanied  by  notes  signed  by  Mrs.  Patten  for  the 
payments  specified  in  the  order,  and  requested  MacFarland 
to  return  to  Evanston  the  following  day  and  induce  Mrs. 
Patten  to  sign  the  notes;   that,  as  requested  by  Warfield, 
he  went  to  Evanston  the  following  day  and  told  !Mrs.  Pat- 
ten that  the  Keller-Farmer  Company  would  not  accept  the 
order  unless  it  was  accompanied  by  promissory  notes  signed 
by  her  for  the  payments  specified  in  the  order,  and  that  if 
she  would  make  the  notes  payable  to  his  order  he  wduld  not 
endorse  them  until  the  proper  time  and  would  not  per- 
mit them  to  be  negotiated.    Thereupon  Mrs.  Patten  signed 
twenty-two  promissory  notes  which  had  been  previously 
filled  out  by  MacFarland.    These  notes  were  payable  to  the 
order  of  MacFarland.     One  was  for  the  principal  sum  of 
$1300  and  the  others  for  $1000  each,  and  were  payable, 
respectively,  at  monthly  intervals.     On  this  occasion  Mac- 
Farland asked  for  additional  money  to  defray  the  expenses 
of  his  trip  to  New  York  and  Baltimore  and  received  from 
Mrs.  Patten  a  check  for  $350  for  that  purpose,  which  he 
immediately  cashed  at  thq  bank  in  Evanston.     He  testified 
that  he  divided  this  mortey  with  Warfield.    On  the  follow- 
ing day  MacFarland  and  Warfield  left  for  New  York  City. 
J>hortly  after  their  arrival  in  New  York  they  called  upon 
Cooper  (the  defendant  who'wsts  acquitted  by  the  verdict 'of- 
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the  jury  in  this  case)  at  his  home  in  Brooklyn  and  told  him 
that  they  had  an  order  for  over  $20,000  worth  of  books. 
MacFarland  testified  that  upon  being  informed  that  a  KeU 
ler-Farmer  Company  blank  had  been  used  in  taking  the 
order,  Cooper  advised  them  to  strike. out  the  name  of  that 
company  and  to  insert  in  lieu  thereof  Newbegin's  name, 
because  Newbegin  would  pay  more  for  the  order  than  the 
Keller-Farmer  Company.  On  the  following  morning  New- 
begin called  upon  Warfield  and  MacFarland  at  the  hotel  at 
which  they  had  registered  and  agreed  to  pay  them  a  com- 
mission of  thirty  per  cent  for  the  order.  MacFarland  tes- 
tified that  on  this  occasion  he  informed  Newbegin  that  the 
sale  to  Mrs.  Patten  had  been  upon  the  investment  scheme ; 
that  the  order  and  notes  had  been  fraudulently  obtained 
from  h'er,  and  that  some  new  scheme  would  have  to  be 
devised  to  lead  Mrs.  Patten  to  believe  that  there  was  a  de- 
lay of  some  kind  in  carrying  out  the  sale  to  Emerson  and 
that  she  would  have  to  receive  the  books.  He  further  tes- 
tified that  while  they  were  talking  to  Newbegin,  Warfield 
privately  asked  the  witness  to  change  the  order  by  striking 
out  the  name  of  the  Keller-Farmer  Company  and  insert- 
ing in  lieu  thereof  the  name  of  R.  G.  Newbegin,  which  he 
(MacFarland)  accordingly  did;  that  he  then  endorsed  the 
twenty-two  notes  which  he  had  received  from  Mrs.  Patten 
and  delivered  them,  together  with  the  order,  to  Newbegin, 
who  paid  him  and  Warfield  $1000  each  and  agreed  to  pay 
them  the  balance  of  their  commission  of  thirty  per  cent  as 
soon  as  the  first  note  was  paid.  MacFarland  further  tes- 
tified that  after  receiving  the  money  from  Newbegin  and 
after  arranging  to  meet  in  New  York  City  on  the  following 
Saturday,  Warfield  went  to  his  home  in  Philadelphia  to 
spend  the  intervening  time  with  his  family  and  he  (Mac- 
Farland) went  to  Boston.  On  the  following  Sunday,  War- 
field,  MacFarland  and  Cooi)er  left  for  Chicago,  arriving 
there  Monday  morning.  Newbegin  had  arranged  to  ship 
the  books  to  MacFarland  at  Chicago  by  express  for  deliv- 
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ery  to  Mrs.  Patten  on  the  following  Wednesday.  Upon 
their  arrival  in  Chicago,  Warfield,  MacFarJand  and  Cooper 
went  to  the  suite  of  rooms  at  the  Auditorium  Annex  occu- 
pied by  Warfield  and  MacFarland,  and  Cooper  stayed  in 
MacFarland's  room  that  night,  the  latter  spending  the  night 
elsewhere.  In  the  meantime,  Adams  in  some  .manner  had 
been  advised  that  MacFarland  had  obtained  another  order 
from  Mrs.  Patten  and  notes  aggregating  $22,300,  and  two 
or  three  days  after  the  order  and  notes  were  signed  he 
called  her  over  the  telephone  and  asked  her  if  she  had  seen 
MacFarland.  Upon  being  informed  by  her  that  MacFar- 
land had  been  to  Evanston  to  see  her,  Adams,  according  to 
the  testimony  of  Mrs.  Patten,  said:  "I  hear  he  has  some 
notes  of  yours  which  he  is  showing  about  the  street,  and 
I  want  to  notify  you  that  if  there  is  any  lawsuit  or  anything 
connected  with  it  I  don't  want  to  be  in  it.  My  account 
against  you  is  good,  and  I  want  to  give  you  notice  that  if 
there  is  any  losses  going  to  follow  I  want  to  be  secured  in 
my  claim."  Immediately  after  this  conversation  with  Ad- 
ams Mrs.  Patten  told  her  husband  about  all  the  transac- 
tions which  she  had  had  with  MacFarland. 

On  the  day  following  the  arrival  of  Warfield,  MacFar- 
land and  Cooper  in  Chicago,  Mr.  Patten,  accompanied  by 
Joseph  E.  Paden,  an  attorney,  and  by  a  detective,  called 
at  the  rooms  occupied  by  Warfield  and  MacFarland  at  the 
Auditorium  Annex.  Warfield  was  not  at  the  hotel  at  that 
time  but  both  MacFarland  and  Cooper  were  in  the  rooms. 
Neither  MacFarland  nor  Cooper  knew  any  of  the  callers. 
Upon  being  admitted  Paden  asked  if  MacFarland  was 
there,  and  MacFarland  answered,  "No,  he  is  out  in  the 
park."  According  to  the  testimony  of  MacFarland,  Paden 
then  turned  to  Cooper  and  asked  him  if  he  was  MacFarland, 
and  Cooper  responded  that  he  was  not;  that  Paden  then 
asked  when  MacFarland  would  return,  and  that  he  (Mac- 
Farland) replied,  **That  is  Mr.  Cooper  over  there;  he  may 
b^  able  to  tell  you  more  about  it  than  I  can ;"   that  Paden 
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then  asked  Cooper  if  he  knew  when  MacFarland  would 
return,  and  that  Cooper  responded,  "Usually  about  five 
o'clock,"  and  that  thereupon  the  callers  left,  Paden  remark- 
ing, while  leaving,  that  he  would  return  at  five  o'clock; 
that  he  (MacFarland)  followed  them  into  the  hall  for  the 
purpose  of  ascertaining  their  names,  but  that  all  he  could 
learn  was  that  one  of  them  was  Joseph  Ew  Paden,  an  at- 
torney ;  that  he  then  returned  to  the  room  and  told  Cooper 
that  he  thought  that  was  Mr.  Patten,  and  that  Cooper  told 
him  he  "had  better  duck"  until  he  found  out  what  they 
wanted;   that  he  escaped  from  the  hotel  by  means  of  the 
freight  elevator  and  went  to  a  cafe  a  short  distance  from 
the  hotel  and  telephoned  Cooper  asking  him  to  come  to  the 
cafe,  and  that  he  did  not  thereafter  see  or  hear  from  Cooper 
until  the  trial  of  this  cause;  that  he  waited  a  considerable 
time  in  the  cafe  for  Cooper  and  then  boarded  a  street  car 
and  went  to  the  Lexington  Hotel,  where  he  remained  but 
a  short  time  and  then  went  to  call  upon  some  friends  at 
Thirty-fifth  street  and  Michigan  avenue;   that  about  seven 
o'clock  that  evening  he  telephoned  Warfield  and  asked  him 
what  the  trouble  was,  and  that  Warfield  replied  that  Pat- 
ten,  Paden  and  a  Pinkerton  detective  were  at  the  hotel  and 
that  he  would  see  them  and  force  them  to  a  settlement,  and 
requested  MacFarland  to  come  to  the  hotel  that  night  at 
eight  o'clock;  that  he  (MacFarland)  replied  that  he  would 
not  go  to  the  hotel  until  he  found  out  just  what  to  expect 
and  what  they  were  going  to  do ;  that  later,  the  same  night, 
Warfield  met  him  by  appointment  and  informed  him  that 
Paden  wanted  to  see  him  personally  and  would  not  deal 
with  anyone  else,  and  asked  him  if  he  would  not  go  to 
Paden's  office  at  ten  o'clock  the  following  morning;   that 
Warfield  also  told  him  that  he  thought  they  had  a  warrant 
for  him;   that  he  (MacFarland)   refused  to  go;   that  on 
the  following  Thursday  Warfield  met  him  again  and  had  a 
conversation  with  him  in  the  presence  of  Ella  McClelland ; 
that  Warfield  on  this  occasion  told  him  that  a  warrant  had 
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been  issued  for  him  and  that  Patten  had  offered  a  reward 
of  $1000  for  his  arrest,  and  that  Warfield  advised  him  to 
keep  in  hiding  for  awhile;  that  he  met  Warfield  again 
about  two  weeks  later  at  a  house  where  he  (MacFarland) 
had  remained  in  hiding,  and  that  on  this  occasion  Warfield 
advised  him  to  go  to  Canada  and  informed  him  that  he  had 
a  railroad  ticket  for  him  to  Detroit,  Michigan;  that  the 
witness  packed  his  grip,  and,  accompanied  by  Warfield, 
went  to  the  depot;  that  Warfield  gave  him  the  railroad 
ticket,  and  that  he  (MacFarland)  went  to  Detroit  and  then 
proceeded  to  Toronto,  Canada,  where  he  was  later  arrested 
and  taken  back  to  Chicago.  Upon  his  arrival  in  Chicago, 
he,  at  the  suggestion  of  Joseph  E.  Paden,  made  a  detailed 
written  statement  of  all  his  transactions  with  Mrs.  Patten, 
and  afterwards  appeared  before  the  grand  jury  which  re- 
turned the  indictment  in  this  case. 

Mrs.  Patten  testified  on  behalf  of  the  People.  Her  tes- 
timony consisted  chiefly  in  corroborating  MacFarland  with 
reference  to  the  transactions  which  she  had  had  with  him. 
She  detailed  the  various  conversations  which  she  had  had 
with .  MacFarland  and  the  representations  which  he  had 
made  to  her  to  induce  her  to  sign  the  various  orders  for 
books  and  the  notes  and  checks  mentioned  by  MacFarland 
in  his  testimony.  She  had  never  had  any  personal  dealings 
with  Warfield,  and  her  testimony  does  not  implicate  him, 
or  any  other  person  except  MacFarland,  in  any  of  the 
frauds  which  were  practiced  upon  her  by  MacFarland. 

Warfield,  as  a  witness  in  his  own  behalf,  denied  that 
MacFarland  had  ever  informed  him  of  any  of  the  frauds 
which  he  had  perpetrated  upon  Mrs.  Patten,  and  denied 
that  he  had  in  any  other  manner  obtained  any  knowledge 
of  them  until  about  the  middle  of  May,  1908,  when  certain 
articles  appeared  in  the  Chicago  papers  purporting  to  give 
an  account  of  them.  He  testified  that  his  first  conversation 
with  MacFarland  about  selling  books  to  Mrs.  Patten  oc- 
curred on  April  29,  1908,  when  MacFarland  remarked  to 
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him  that  he  thought  he  had  a  party  to  whom  they  could  sell 
some  books ;  that  he  inquired  who  the  party  was,  and  that 
MacFarland  replied  that  it  was  Mrs.  Patten,  of  Evanston; 
that  he  remarked  that  he  had  never  known  of  her  buying 
expensive  books,  and  that  MacFarland  said  that  he  had 
sold  her  a  set  of  Shakespeare  for  $8000  but  had  been  keep- 
ing that  fact  to  himself;  that  she  was  one  of  his  best  cus- 
tomers ;  that  MacFarland  then  proposed  to  take  him  out  to 
Evanston  and  introduce  him  to  Mrs.  Patten;  that  on  the 
morning  of  April  30,  1908,  he  accompanied  MacFarland  to 
Evanston  and  proceeded  to  the  Patten  home ;  that  just  as 
they  reached  the  gate  MacFarland  suggested  that  it  would 
be  better  for  him  to  go  in  first  and  make  an  appointment 
for  a  time  later  in  the  day,  as  Mrs.  Patten  did  not  like  for 
him  to  bring  anyone  with  him ;  that  MacFarland  then  en- 
tered the  house  and  he  (Warfield)  returned  to  the  depot, 
where  he  waited  for  MacFarland;  that  in  about  an  hour 
MacFarland  returned  to  the  depot  and  produced  the  order, 
signed  by  Mrs.  Pe^tten,  for  $22,300  worth  of  books;  that 
he  asked  MacFarland  whether  he  had  received  any  pay- 
ment on  the  contract,  and  upon  being  informed  that  he  had 
not,  told  him  that  he  could  not  dispose  of  an  order  for  such 
a  large  amount  unless  he  obtained  a  substantial  payment  in 
advance  or  notes  evidencing  the  payments  to  be  made  upon 
the  contract;  that  he  also  asked  MacFarland  why  he  had 
taken  the  order  on  a  Keller-Farmer  Company  blank  form, 
as  that  company  did  not  have  the  books  mentioned  in  the 
order  but  that  Newbegin  did  have  those  books;  that  Mac- 
Farland said  that  Mrs.  Patten  had  no  ready  cash  and  that 
he  did  not  think  she  would  sign  notes;  that  the  witness 
then  proposed  to  accompany  MacFarland  to  Evanston  the 
following  day  and  explain  to  Mrs.  Patten  the  reason  why 
it  would  be  necessary  to  make  a  substantial  payment  or 
give  notes  in  order  to  get  the  books  for  her;  that  Mac- 
Farland agreed  to  this  proposition  and  proceeded  to  fill  out 
twenty-two  promissory  notes,  one  for  $1300  and  the  others 
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for  $1000  each,  leaving  the  name  of  the  payee  blank;  that 
on  the  following  morning  they  started  for  Evanston;  that 
while  on  the  train  MacFarland  said  that  as  Mrs.  Patten  did 
not  like  for  him  to  take  anyone  with  him  to  her  home  he 
thought  it  would  be  advisable  for  him  to  go  to  the  house 
alone,  and  that  if  she  would  sign  the  notes  at  all  she  would 
sign  them  as  readily  for  him  as  she  would  for  Warfield; 
that  he  acquiesced  in  this  arrangement  but  expressed  his 
regret  that  MacFarland  had  riot  told  him  that  before  they 
started,  as  he  could  have  attended  to  some  business  in  Chi- 
cago; that  he  cautioned  MacFarland  to  have  the  order 
changed  from  Keller-Farmer  Company  to  Newbegin  in  case 
he  obtained  her  signature  to  the  ftotes;  that  upon  their 
arrival  in  Evanston  he  remained  at  the  depot  while  Mac- 
Farland went  to  the  home  of  Mrs.  Patten;  that  MacFar- 
land returned  to  the  depot  in  about  an  hour  and  informed 
the  plaintiff  in  error  that  Mrs.  Patten  had  signed  the  notes 
and  had  also  given  him  a  check  for  $250,  which  he  had 
cashed  at  the  bank;  that  the  witness  then  asked  MacFar- 
land whether  he  had  changed  the  order,  and  that  MacFar- 
land replied  that  he  had  not, — that  he  had  forgotten  about 
that  change;  that  he  then  asked  MacFarland  the  name  of 
the  payee  in  the  notes,  and  that  MacFarland  replied  that  he 
had  made  them  payable  to  his  order;  that  upon  learning 
this  he  (Warfield)  did  not  consider  it  necessary  to  obtain 
Mrs.  Patten's  consent  to  a  change  in  the  order ;  that  when 
they  returned  to  Chicago  MacFarland  gave  him  $123',  which 
was  to  be  applied  on  the  commissions  which  they  expected 
to  obtain  for  the  order  and  to  be  credited  as  a  payment 
upon  the  contract  by  Mrs.  Patten ;  that  Warfield  then  pro- 
posed that  they  go  to  New  York  and  dispose  of  the  order 
to  Newbegin  at  once,  and  that  on  the  following  day  they 
started  for  New  York;  that  upon  their  arrival  in  New 
York  on  Monday  morning  he  telephoned  to  Cooper  and  ar- 
ranged to  call  upon  him  at  his  home  in  Brooklyn  that  after- 
noon; that  shortly  after  their  arrival  at  Cooper's  home  he 
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asked  Cooper  whether  Newbegin  had  any  cash  on  hand, 
and  upon  being  informed  that  Newbegin  had  only  a  short 
time  previously  remarked  to  Cooper  that  he  had  some 
cash  and  would  like  to  get  hold  of  some  business,  Warfield 
said  that  was  fortunate  as  he  had  some  business  for  him; 
that  he  then  telephoned  Xewbegin  and  asked  him  to  call 
at  the  hotel  the  following  morning ;  that  Newbegin  reached 
the  hotel  about  ten  o'clock  in  the  morning,  and  plaintiff  in 
error  told  him  that  he  and  MacFarland  had  an  order  from 
a  responsible  party  living  in  Chicago  for  $22,300  worth  of 
books,  accompanied  by  notes  aggregating  that  amount  and 
a  cash  payment  of  $250,  and  asked  him  if  he  wanted  to 
buy  the  order ;  that  Newbegin  said  that  he  did  want  to  buy 
it  and  would  pay  the  usual  commission  of  thirty  per  cent; 
that  he  would  pay  $1000  to  each  of  them  in  cash,  the  same 
amount  when  the  books  were  delivered  and  the  balance 
when  the  first  note  was  paid;  that  he  (Warfield)  then 
asked  MacFarland  to  give  Newbegin  the  order  and  the 
notes,  which  MacFarland  had  in  his  pocket;  that  Mac- 
F'arland  endorsed  the  notes  and  gave  them,  together  with 
the  order,  to  Newbegin;  that  the  latter  remarked  that  the 
order  was  addressed  to  the  Keller-Farmer  Company  biit 
that  it  did  not  make  any  difference ;  that  MacFarland  then 
endorsed  the  payment  of  $250  on  the  contract,  and  that  he 
(Warfield)  suggested  that  he  strike  out  the  name  of  the 
Keller-Farmer  Company  and  insert  the  name  of  R.  G.  New- 
begin, which  MacFarland  did ;  that  later  in  the  day  New- 
begin returned  to  the  hotel  and  paid  him  and  MacFarland 
$1000  each;  that  MacFarland  then  left,  saying  that  he  was 
going  to  Boston  and  would  meet  Warfield  in  New  York 
City  on  the  following  Thursday ;  that  MacFarland  did  not 
return  until  the  following  Saturday ;  that  on  Thursday  he 
(Warfield)  had  a  conversation  with  Cooper  in  which  the 
latter  told  him  he  was.  going  to  Chicago  that  night  to  do 
some  work  for  a  man  named  Plunkett;  that  he  (Warfield) 
suggested  that  Cooper  wait  and  accompany  them  on  the 
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following  Sunday  to  Chicago,  which  Cooper  agreed  to  do ; 
that  they  arrived  in  Chicago  on  Monday  morning  and  reg- 
istered at  the  Auditorium  Annex;    that  a  suite  of  rooms 
was  assigned  to  him  and  MacFarland  but  there  was  no  va- 
cant room  near  this  suite,  and  Cooper  decided  to  wait  until 
some  room  on  the  same  floor  was  vacated  before  having  a 
room  assigned  to  him ;  that  in  the  meantime  they  suggested 
that  Cooper  leave  his  suit-case  in  their  rooms,  which  he  did ; 
that  MacFarland  remained  away  that  night  and  Cooper 
slept  in  his  room;   that  on  Tuesday  afternoon  after  their 
arrival  in  Chicago,  upon  his  return  to  the  hotel.  Cooper  in- 
formed him  that  three  men  had  called  at  the  rooms  to  see 
MacFarland  and  that  MacFarland  had  denied  his  identity 
to  one  of  them;   that  MacFarland  had  gone  and  had  left 
word  for  him  (Warfield)  to  meet  him  in  a  cafe  near  by 
just  as  soon  as  he  returned;    that  immediately  after  this 
conversation  he  heard  a  knock,  and  upon  opening  the  door 
three  men  stepped  into  the  room ;  that  he  did  not  know  any 
of  them ;  that  one  of  them,  who  he  has  since  learned  was 
Joseph  E.  Paden,  asked  him  whether  MacFarland  had  re- 
turned;  that  he  informed  them  that  he* had  not,  and  in- 
quired whether  they  were  friends  of  MacFarland;    that 
Paden  said  they  were  not  but  that  they  wanted  to  see  him 
on  business;  that  he  (Warfield)  informed  them  that  Mac- 
Farland would  not  return  until  about  half -past  five  o'clock; 
that  Paden  then  said  they  were  going  down  to  the  grill 
room  and  requested  Warfield  to  inform  them  when  Mac- 
Farland  returned;    that   shortly   afterwards   MacFarland 
called  him  by  telephone  and  asked  him  who  the  men  were 
who  had  called  at  the  room ;  that  he  informed  MacFarland 
that  one  of  them  was  Paden,  an  attorney,  and  asked  him 
why  he  denied  his  identity;   that  MacFarland  replied  that 
he  did  not  know  who  they  were ;   that  he  then  asked  Mac- 
Farland why  he  went  away  from  the  hotel  and  why  he  did 
not  return,  and  told  him  that  those  men  wanted  to  see  him ; 
that  McFarland  said  he  would  not  see  them  until  he  knew 
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more  about  what  they  wanted;  that  he  (Warfield)  replied, 
"Oh,  bosh !  Nonsense !  Come  on  down  here  to  the  hotel  and 
see  them;''  that  MacFarland  then  asked  him  to  find  out 
who  they  were  and  said  he  would  call  him  up  later;  that 
he  (Warfield)  went  down  stairs  and  saw  Paden  and  a  man 
who  he  afterwards  learned  was  Patten,  sitting  in  the  grill 
room  at  a  table;  that  he  stepped  up  to  Paden,  who  asked 
him  if  MacFarland  had  returned;  that  he  replied  that  he 
had  not ;  that  he  then  asked  \vho  the  other  gentleman  was 
with  Paden,  and  was  told  that  it  was  Mr.  Patten;  that 
he  then  retin*ned  to  his  room,  and  MacFarland  soon  after- 
wards telephoned  him  and  asked  him  whether  he  had  found 
out  who  those  men  were;  that  he  replied  that  he  had, — 
that  one  of  them  was  Patten  and  the  other  Paden  and  that 
they  wanted  to  see  him,  MacFarland ;  that  they  were  wait- 
ing for  him  in  the  grill  room;  that  as  one  of  them  was 
Patten  he  had  perhaps  found  out  that  his  wife  had  bought 
some  books  and  had  come  to  see  about  the  order ;  that  he 
asked  MacFarland  to  come  to  the  hotel  and  talk  to  them; 
that  MacFarland  said  he  would  not  go  to  the  hotel  that 
night  but  to  tell  them  that  he  would  see  them  the  next 
morning ;  that  shortly  afterwards  he  again  saw  Paden  and 
Patten  in  the  corridor  of  the  hotel,  and,  addressing  Pat- 
ten, said  that  he  (Warfield)  thought  he  knew  what  Patten 
wanted  to  see  MacFarland  about,  and  asked  him  if  it  was 
not  in  reference  to  a  book  contract  that  his  wife  had  en- 
tered into;  that  Patten  replied  that  he  had  not  told  him 
(Warfield)  his  business,  to  which  he  (Warfield)  responded 
that  he  thought  he  knew  about  it,  and  if  it  was  what  he 
supposed  it  to  be,  he  wanted  to  inform  him  (Patten)  that 
he  (Warfield)  was  interested  in  that  affair  and  that  Patten 
could  talk  to  him  about  it;  that  he  asked  Patten  why  he 
could  not  discuss  the  business  with  him — that  he  could  rep- 
resent MacFarland ;  that  he  then  informed  them  that  Mac- 
Farland  would  not  be  down  that  night  but  would  be  at 
Paden's  office  the  next  morning  at  ten  o'clock,  and  that 
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he  then  left  them;  that  he  met  MacFarland  that  night  at 
a  drug  store  and  asked  him  whether  there  was  anything 
wrong  with  the  order  he  had  obtained  from  Mrs.  Patten, 
and  that  MacFarland  assured  him  that  there  was  nothing 
wrong  with  it;  that  he  then  told  MacFarland  that  he  had 
agreed  to  have  him  at  Paden's  office  the  following  morn- 
ing at  ten  o'clock;  that  they  had  evidently  come  to  see  if 
they  could  effect  a  compromise;  that  MacFarland  replied 
that  he  would  not  go  to  Paden's  office;  that  he  was  not 
afraid  because  of  the  order  for  the  books,  but  there  were 
other  things,  and  they  might  have  him  arrested;  that  he 
argued  with  him  for  a  considerable  time  but  could  not  get 
him  to  agree  to  meet  Patten  the  next  day;  that  he  saw 
MacFarland  two  or  three  days  afterwards  and  again  tried 
to  persuade  him  to  go  to  Paden's  office  and  again  asked 
him  if  there  was  anything  wrong  with  that  order,  and  that 
MacFarland  again  assured  him  that  the  order  was  all  right 
but  that  there  were  other  deals  which  he  was  afraid  of; 
that  ten  or  twelve  days  later  he  went  to  New  York;  that 
he  met  Newbegin  there,  and  that  Newbegin  spoke  about 
the  articles  which  had  appeared  in  the  newspapers  regard- 
ing the  frauds  that  had  been  perpetrated  on  Mrs.  Patten 
and  the  fact  that  MacFarland  was  in  hiding,  and  requested 
Warfield  to  re-pay  him  the  money  which  he  had  paid  to 
him  and  MacFarland,  giving  as  a  reason  for  the  request 
that  he  did  not  want  to  get  into  a  lawsuit  with  Patten; 
that  thereupon  he  paid  Newbegin  $2000  and  the  order  and 
notes  were  thereupon  turned  over  to  him.  Afterwards 
Warfield  attempted  to  compromise  the  matter  of  the  en- 
forcement of  this  contract  and  the  collection  of  the  notes 
with  attorneys  representing  Patten  but  was  unable  to  effect 
a  compromise.  Warfield  further  testified  that  after  obtain- 
ing the  contract  and  notes  he  returned  to  Chicago  and 
again  saw  MacFarland ;  that  he  told  him  that  he  had  paid 
back  the  $2000  to  Newbegin  and  had  the  contract  and  notes 
and  requested  MacFarland  to  go  with  him  to  see  Patten, 
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but  that  MacFarland  again  refused;  that  Ira  Squire,  one 
of  Warfield's  friends,  was  with  him  on  this  occasion  and 
had  brought  a  railroad  ticket  to  Petroit;  that  when  Mac- 
Farland refused  this  last  time  to  see  Patten  he  (Warfield) 
told  Squire  that  he  was  through  with  him — to  give  him 
his  ticket  and  let  him  go  wherever  he  pleased  to  go;  that 
he  accompanied  MacFarland  to  the  depot  and  did  not  see 
him  again  until  a  short  time  before  the  indictment  was  re- 
turned in  this  case.  Warfield  denied  that  he  ever  dictated 
or  signed  any  order  for  books  purporting  to  be  made  by  a 
man  named  Emerson  and  denied  all  knowledge  of  any  such 
order.  He  further  testified  that  before  MacFarland  left  for 
Detroit  he  had  on  several  occasions  spotcen  to  him  (War- 
field)  about  wanting  to  leave  Chicago  until  this  trouble  had 
subsided,  and  had  said  that  he  would  not  stay  there  any 
longer  and  that  while  he  was  away  Warfield  and  his  other 
friends  could  adjust  the  matter.  In  addition  to  the  above 
testimony  Warfield  specifically  denied  each  and  every  an- 
swer given  by  MacFarland,  while  testifying  in  this  case, 
which  tended  to  show  that  he  (Warfield)  was  implicated 
in  or  had  any  knowledge  of  the  fraudulent  transactions  in 
which  MacFarland  had  been  engaged. 

At  tlie  close  of  the  People's  case,  and  again  at  the  close 
of  all  the  evidence,  motions  were  made  to  direct  a  verdict 
to  find  the  defendants  not  guilty  upon  the  ground  that  the 
evidence  failed  to  show  a  conspiracy  to  obtain  money  or 

property  by  false  pretenses,  and  the  denial  of  these  motions 

■ 

is  assigned  as  error.  The  argument  is  advanced  that  the 
false  pretenses  were  intended  to  be,  and  were,  used  to  ob- 
tain Mrs.  Patten's  signature  to  an  order  or  contract,  her 
checks  for  $60  and  $350,  respectively,  and  her  signature 
to  twenty^two  promissory  notes,  and  that  the  conspiracy, 
if  any,  was  to  obtain  checks,  promissory  notes  and  the  sig- 
nature to  the  contract  by  false  pretenses,  none  of  which 
are  money  or  property  within  either  said  section  46,  or  sec- 
tion 96  of  the  Criminal  Code,  which  is  the  section  provid- 
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ing  for  the  punishment  of  the  misdemeanor  of  obtaining 
money  or  property  by  false  pretenses.  The  word  *'funds" 
is  not  used  in  said  section  46  of  the  Criminal  Code,  and 
its  use  added  nothing  in  an  indictment  beyond  the  language 
in  that  statute.  It  will  not  be  specifically  treated  in  this 
opinion,  but  will  be  regarded  only  as  it  might  be  included 
in  the  words  "money  or  property." 

It  will  be  seen  from  the  testimony  as- detailed  above, 
that  Warfield  and  MacFarland  were  engaged  in  soliciting 
orders  (or  contracts,  as  some  of  the  witnesses  referred  to 
them,)  for  books  and  in  selling  these  orders  to  book  deal- 
ers, who  thereafter  filled  them.     They  ordinarily  received 
no  money  directly  from  their  customers,  but  received  such 
money  or  commission  as  they  afterwards  contracted  for, 
from  the  dealer  to  whom  they  sold  the  order  or  contract. 
The  testimony  on  the  part  of  the  People  tends  to  show 
that  the  original  conspiracy  between  plaintiff  in  error  and 
MacFarland  was  to  procure,  by  means  of  false  pretenses, 
the  signature  of  Mrs.  Patten  to  an  order  for  the  sets  of 
books  above  mentioned.    It  does  not  appear  from  the  testi- 
mony on  the  part  of  the  People  that  at  the  time  the  con- 
spiracy was  conceived  it  was  contemplated  or  intended  to 
secure  any  checks  or  money  directly  from  Mrs.  Patten,  but 
as  the  affair  progressed  it  appears  that  it  became  a  part 
of  the  conspiracy  not  only  to  procure  her  signature  to  the 
twenty-two  promissory  notes,  but  also  to  secure  from  her 
a  large  sum  of  money,  or  a  check  for  as  large  a  sum  as 
she  could  be  induced  to  give  to  MacFarland.    It  cannot  be 
contended  that  the  contract  or  the  promissory  notes  were 
money,  nor  can  it  be  contended  that  the  contract  and  the 
promissory  notes  in  the  hands  of  Mrs.  Patten  were  prop- 
erty or  were  of  any  value.    It  has  been  held  that  a  promis- 
sory note  in  the  hands  of  the  maker  is  not  property,  (Gold- 
gart  v.  People,  106  111.  25,)  and  it  is  equally  true  that  the 
order  or  contract  which  Mrs.  Patten  was  induced  to  exe- 
cute was  not  property  in  her  hands.    So  far  as  plaintiff  in 
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error  and  MacFarland  .conspired  together  to  procure  from 
Mrs.  Patten  this  contract  or  order  and  her  twenty-two 
promissory  notes,  they  were  not  guilty  of  conspiracy  under 
section  46  of  the  Criminal  Code.  It  was  their  purpose,  up- 
on securing  these  papers,  to  sell  them  for  such  sum  as  they 
could  secure,  to  someone  who  was  a  dealer  in  de  luxe  edi- 
tions of  books,  and  it  was  the  money  of  such  dealer  that 
they  were  designing  to  secure.  The  evidence  tends  to  show, 
however,  that  it  was  a  part  of  the  object  of  the  conspiracy 
to  secure  the  money  of  Mrs.  Patten  upon  the  representation 
that  it  was  needed  to  pay  the  expenses  of  MacFarland  in 
effecting  the  sale  of  these  sets  of  books  to  the  fictitious 
Emerson.  It  is  urged  that  the  checks  of  Mrs:  Patten  were 
neither  money  nor  property  and  that  the  scheme  evolved  to 
secure  them  does  not  constitute  the  crime  of  conspiracy.' 
Plaintiff  in  error  was  on  trial  for  conspiracy  and  not  for 
the  commission  of  the  substantive  crimes.  The  acts  ac- 
complished in  the  carrying  out  of  the  alleged  conspiracy 
were  proper  to  be  proven  in  order  to  assist  in  determining 
what  the  conspiracy  consisted  of,  but  the  existence  of  the 
conspiracy  is  not  necessarily  affected  by  reason  of  the  fact 
that  it  was  not  carried  out  as  originally  planned.  The  of- 
fense charged  in  this  indictment  was  complete  when  the 
conspiracy  was  formed  and  entered  into.  It  is  therefore 
immaterial  whether  the  alleged  conspiracy  actually  resulted 
in  the  obtaining  of  the  checks,  notes  and  contract  of  Mrs. 
Patten  instead  of  her  money,  except  in  so  far  as  it  tends 
to  throw  light  upon  the  actual  object  of  the  conspiracy. 
The  testimony  tended  to  prove  that  it  was  the  design  of 
plaintiff  in  error,  and  MacFarland  to  secure  the  money  of 
Mrs.  Patten,  as  was  charged  in  the  indictment. 

It  is  insisted  that  the  plaintiff  in  error  was  entitled  to 
an  acquittal  under  the  second  count  of  the  indictment,  for 
the  reason  that  as  the  crime  charged  in  that  count  was  but 
a  conspiracy,  and  as  the  completed  act, — b.  felony, — was 
proven,  the  conspiracy  merged  in  the  graver  offense.     It  is 
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• 
also  urged,  in  this  connection,  that  the  dismissal  of  counts  3 

and  4  at  the  close  of  the  case  and  before  it  had  been  sub- 
mitted to  the  jury  operated  as  an  acquittal  of  plaintiff  in 
error  under  the  second  count.  The  doctrine  of  merger  does 
not  apply  to  this  case,  for  the  reason  that  the  proof  does 
not  show  the  completed  crime.  As  has  already  been  pointed 
out,  the  promissory  notes  and  the  contract  in  the  hands 
of  Mrs.  Patten  were  not  property.  The  checks  which  she 
gave  were  all  made  payable  to  the  order  of  MacFarland, 
and  were  therefore  in  the  same  class  with  the  promissory 
notes  and  were  not  property  in  her  hands.  Under  the 
holding  in  Lory  v.  People,  229  111.  268,  these  checks  were 
not  money.  It  therefore  follows  that  neither  the  money 
nor  property  of  Mrs.  Patten  was  actually  obtained. 

It  is  also  contended  that  the  evidence  fails  to  show  that 
the  means  intended  to  be  used  to  defraud  Mrs.  Patten  were 
false  or  bogus  checks,  or  any  other  means,  instruments  or 
device  commonly  called  the  confidence  game,  within  the 
meaning  of  the  Criminal  Code.  It  is  argued  that  when 
this  statute  was  enacted  the  legislature  had  in  mind  some 
particular  device  which  was  commonly  known  and  referred 
to  as  the  confidence  game,  and  that  without  proof  as  to 
what  this  commonly  known  device  was,  the  jury  were  un- 
able to  determine  whether  the  facts  shown  in  this  case  came 
within  the  designation  of  the  confidence  game.  The  statute 
is  indefinite  as  to  what  constitutes  the  confidence  game.  In 
Maxwell  v.  People,  158  111.  248,  we  defined  the  term  "con- 
fidence game'*  to  be  a  swindling  operation  in  which  ad- 
vantage is  taken  of  the  confidence  reposed  by  the  victim  in 
the  swindler,  and  that  definition  has  since  been  followed 
and  applied  in  numerous  cases.  Applying  it  to  this  case, 
the  proof  tended  to  show  that  a  conspiracy  had  been  formed 
to  obtain  the  money  and  property  of  Mrs.  Patten  by  means 
and  use  of  the  confidence  game.  It  is  true,  as  counsel  for 
plaintiff  in  error  suggest,  that  in  some  cases  the  same  state 
of  facts  would  constitute  the  crime  of  conspiracy  to  obtain 
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money  and  property  by  means  of  false  pretenses  and  also 
to  obtain  the  same  money  and  property  by  means  and  use 
of  the  confidence  game.  The  proof  in  this  case  tended  to 
support  both  the  first  and  second  counts  of  the  indictment. 

From  the  recital  of  the  testimony  above  it  will  be  per- 
ceived that  in  arriving  at  their  verdict  it  became  necessary 
for  the  jury  to  wholly  disbelieve  the  testimony  on  the  part 
of  the  prosecution  or  that  on  the  part  of  the  defense,  as  it 
is  in  direct  conflict.  It  therefore  became  of  the  utmost  im- 
portance that  neither  side  of  the  case  should  be  prejudiced 
by  the  improper  admission  of  testimony  or  by  the  giving  of 
improper  instructions  to  the  jury. 

It  is  contended  that  the  court  erred  in  admitting  evi- 
dence as  to  each  and  all  of  the  frauds  perpetrated  upon 
Mrs.  Patten  prior  to  April  30,  1908,  by  Drew,  Rosenfield, 
Adams  and  MacFarland.  It  is  conceded  on  the  part  of 
the  plaintiff  in  error  that  these  three  facts  were 'properly 
received  in  evidence:  (i)  The  contract  between  Adams 
and  Mrs.  Patten  for  the  Hallowell  Shakespeare;  (2)  the 
amount  of  money  paid  thereon  to  Adams  by  Mrs.  Patten; 
and  (3)  Mrs.  Patten*s  desire  to  obtain  sufficient  money 
with  which  to  pay  Adams  the  amount  due  him  on  April  30, 
1908.  The  prosecution  was  entitled  to  prove  by  MacFar- 
land all  of  the  conversation  he  had  with  plaintiflf  in  error 
at  the  time  the  conspiracy  was  entered  into,  including  his 
recital  of  the  frauds  which  he  had  already  perpetrated  upon 
Mrs.  Patten  and  which  he  recounted  to  plaintiff  in  error  as 
an  inducement  to  have  hiin  engage  in  a  further  conspiracy 
to  defraud  her.  Plaintiflf  in  error,  however,  had  no  connec- 
tion whatever  with  the  original  conspiracy  between  Mac- 
F'arland  and  Rosenfield  whereby  Mrs.  Patten  was  first  de- 
frauded, or  with  the  alleged  conspiracy  between  MacFarland 
and  Adams  whereby  she  was  induced  finally  to  purchase 
the  Hallowell  Shakespeare.  While  it  is  true  that  one  who 
enters  into  a  conspiracy  already  formed  ratifies  all  the 
means  employed  by  the  other  conspirators  prior  to  the 
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time  he  entered  the  conspiracy,  it  cannot  be  said  that  this 
was  one  continuous  conspiracy.  Rosenfield  could  not  be 
indicted  and  convicted  for  any  participation  in  the  con- 
spiracy whereby  Mrs.  Patten  was  to  be  defrauded  by  the 
use  of  the  fictitious  Emerson  order,  nor  could  Adams  be 
so  convicted.  It  is  not  claimed  that  Rosenfield  or  Adams 
had  anything  to  do  with  the  alleged  conspiracy  entered  into 
between  MacFarland  and  plaintiff  in  error,  or  that  they,  in 
fact,  knew  anything  about  the  existence  or  contemplation 
of  any  such  conspiracy.  No  more  could  plaintiff  in  error 
be  convicted  of  conspiracy  with  MacFarland  and  Rosenfield 
to  perpetrate  the  first  fraud  upon  Mrs.  Patten,  as  he  knew 
nothing  of  it  and  was  in  no  way  concerned.  For  the  pur- 
poses of  this  prosecution  it  is  of  no  consequence  whatever 
whether  Mrs.  Patten  was,  in  fact,  defrauded  in  the  Rosen- 
field and  Adams  deals,  and  whether  she  was  so,  in  fact, 
defrauded  can  throw  no  light  upon  the  question  whether 
plaintiff  in  error  entered  into  a  conspiracy  with  MacFar- 
land to  defraud  her  in  reference  to  this  last  transaction. 
The  only  question  to  be  tried  here  was  whether  or  not  the 
plaintiff  in  error  entered  into  this  conspiracy.  It  was  proper 
to  show  every  inducement  made  to  him  by  MacFarland  to 
persuade  him  to  enter  into  the  conspiracy,  but  it  was  not 
proper  to  show  that  the  statements  made  by  MacFarland 
to  plaintiff  in  error  were,  in  fact,  true.  The  testimony  of 
MacFarland  and  Mrs.  Patten  as  to  the  various  frauds  which 
had  theretofore  been  practiced  upon  her  by  MacFarland  and 
others,  together  with  the  various  checks  which  she  had 
given  MacFarland  during  the  progress  of  those  transac- 
tions, were  improperly  admitted  and  their  admission  was 
prejudicial  error.  The  matters  in  reference  to  the  Adams 
contract,  conceded  by  plaintiff  in  error  to  have  been  prop- 
erly admitted,  were  competent  to  be  proven. 

It  is  insisted  that  the  court  erred  in  receiving  the  con- 
tract, two  checks  and  promissory  notes  in  evidence.  For 
the  reasons  above  given  the  checks  were  properly  admitted 
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in  evidence.  The  contract  or  order,  and  the  promissory 
notes,  were  also  properly  admitted  as  evidence  of  acts'  ac- 
complished in  the  common  design  to  secure  the  money  of 
Mrs.  Patten  by  false  pretenses. 

Maxine  Fay  testified,  on  behalf  of  the  People,  that  she 
was  the  stenographer  who  wrote  the  fictitious  Emerson  or- 
der at  Warfield's  dictation,  thus  corroborating  MacFarland. 
She  testified  minutely  as  to  the  contents  of  this  instrument. 
•  Her  name  was  not  endorsed  on  the  back  of  the  indictment, 
and  notice  was  not  given  the  defendants  of  the  purpose  of 
the  prosecution  to  call  her  as  a  witness  until  after  the  trial 
had  begun  and  shortly  before  she  was  called.  On  receiving 
notice  of  the  intention  of  the  People  to  call  her  as  a  wit- 
ness the  attorneys  for  plaintiflf  in  error  endeavored  to  as- 
certain from  her  what  she  knew  about  the  case,  but  she 
refused  to  give  them  any  information,  stating  that  she 
would  tell  them  when  she  was  placed  on  the  stand.  When 
she  was  called  as  a  witness  counsel  for  plaintiflf  in  error 
objected  to  her  being  permitted  to  testify,  for  the  reason 
that  thev  had  not  received  suflficient  notice  of  the  intention 
of  the  prosecution  to  use  her  as  a  witness  and  had  been 
unable  to  learn  anything  about  her  or  what  she  knew  about 
the  case.  The  court  then  permitted  counsel  for  plaintiflf  in 
error  to  interview  the  witness  in  his  chambers,  and  she  was 
immediately  thereafter  placed  upon  the  stand.  She  stated 
in  her  direct  examination  that  she  was  married.  The  no- 
tice given  counsel  that  the  People  would  use  this  witness 
did  not  disclose  whether  she  was  married  or  single.  On 
cross-examination  she  was  asked  to  state  her  husband's 
name,  which  she  refused  to  do,  and  the  court  then  sustained 
an  objection  to  the  question.  A  series  of  questions  were 
then  asked  her  in  regard  to  her  husband  and  his  employ- 
ment, for  the  purpose,  as  counsel  contend,  of  discovering 
what  his  relations  were,  if  any,  with  the  Pattens  or  Mr. 
Paden.  To  all  of  these  questions  the  court  sustained  objec- 
tions, and  this  is  complained  of.    Under  the  circumstances 
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the  cross-examination  of  this  witness  was  unduly  restricted. 
Counsel  should  have  been  permitted  to  disclose  the  rela- 
tions, if  any,  her  husband  had  with  those  interested  in  the 
prosecution  of  the  case. 

Ella  McClelland  was  a  witness  for  the  prosecution  and 
gave  evidence  tending  to  connect  Warfield  with  the  con- 
spiracy. She  testified  that  she  had  been  engaged  to  Mac- 
Farland  for  a  year  although  she  knew  him.  to  be  a  married 
man,  and  that  it  had  been  their  intention  to  be  married 
when  MacFarland  should  be  able  to  secure  a  divorce  from 
his  wife.  Her  relations  with  MacFarland  were  permitted  to 
be  shiiwn  sufficiently  to  disclose  what  interest,  if  any,  she 
may  have  had  in  sustaining  his  testimony.  It  is  complained 
that  the  court  erred  in  not  permitting  her  to  testify,  on 
cross-examination,  as  to  a  gift  of  furs  to  her  by  MacFar- 
land, as  to  a  disagreement  between  them  over  the  rental  of 
a  flat,  and  similar  circumstances.  The  court  did  not  err  in 
this  regard,  as  the  relations  between  MacFarland  and  the 
witness  were  sufficiently  shown. 

Josephine  Beebe,  who  was  employed  in  the  office  of  Al- 
bert Miller  Adams,  testified,  on  behalf  of  the  People,  that 
Adams  hzid  not  been  in  his  office  in  the  city  of  Chicago 
since  eight  days  before  the  trial  l^egan,  and  that  she  had 
heard  from  him  by  letter  from  Minneapolis,  Minnesota. 
James  Bell,  a  police  officer,  testified  that  on  December  15, 
five  days  after  the  trial  began,  he  attempted  to  serve  a  sub- 
poena duces  tecum  upon  Adams  and  could  not  find  him. 
This  testimony,  which  the  prosecution  represented  was  in- 
troduced for  the  purpose  of  laying  the  foundation  for  the 
introduction  of  secondary  evidence  as  to  the  contents  of 
the  Adams  contract,  was  objected  to,  and  at  the  close  of 
the  People's  case,  no  use  having  been  attempted  to  be  made 
of  it  as  a  foundation  for  the  introduction  of  secondary 
evidence,  a  motion  was  made,  and  denied,  to  exclude  it 
from  the  consideration  of  the  jury.  It  wstS  unnecessary,  in 
any  event,  to  make  such  proof  as  this  to  lay  the  foundation 
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for  the  introduction  of  secondary  evidence.  As  no  such 
use  was  attempted  to  be  made  of  it,  the  court  should  have 
allowed  the  motion  to  exclude  this  evidence  from  the  jury 
at  the  close  of  the  People's  case.  It  did  not  appear  that 
Adams  had  any  connection  whatever  with  the  alleged  con- 
spiracy formed  between  MacFarland  and  plaintiff  in  error, 
and  if  he  saw  fit  to  flee  the  jurisdiction  of  the  court  to 
evade  becoming  a  witness  in  the  case,  that  fact  should  not 
have  been  used  to  the  prejudice  of  plaintiff  in  error. 

The  assistant  State's  attorney,  on  the  cross-examination 
of  various  witnesses  for  the  defense,  asked  a  number  of 
questions  to  which  objections  were  promptly  sustained,  but 
complaint  is  made  of  his  conduct  in  asking  these  questions 
and  of  the  refusal  of  the  court  to  reprimand  him.  As  an 
illustration  of  the  character  of  these  questions,  the  witness 
Squire,  a  book  dealer,  was  asked  if  his  principal  field  of 
profits  did  not  lie  particularly  in  dealing  with  "suckers." 
The  witness  Thorne,  also  a  book  dealer,  was  asked  if  he 
did  not  tell  MacFarland  that  if  he  joined  the  ''^flat-iron 
gang''  he  would  surely  get  into  trouble  using  the  investment 
scheme,  it  having  been  developed  that  plaintiff  in  error  at 
one  time  had  an  office  in  the  Flat-iron  building,  in  New 
York  City.  The  witness  Plunkett  was  asked  if  he  had  not 
sold  books  with  the  defendant  Cooper  upon  the  investment 
scheme.  Other  similar  questions  were  asked,  all  of  which 
were  improper  and  to  which  the  court  promptly  sustained 
objections.  The  conduct  of  the  assistant  State's  attorney  in 
persisting  in  asking  questions  of  this  character  is  not  to  be 
commended,  and  we  apprehend  on  another  trial  of  the  case 
it  will  not  be  repeated. 

Upon  his  cross-examination  plaintiff  in  error  was  asked 
if  he  ever  went  by  the  name  of  J.  J.  Williams,  to  which 
he  responded  that  he  had  not.  He  was  thereupon  shown 
a  page  from  the  register  of  the  Plankington  Hotel,  of 
Milwaukee,  dated  April  8,  1908,  containing  the  signature 
'*J.  J.  Williams  and  wife,"  and  was  asked  if  the  signature 
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was  his.  The  witness  admitted  that  it  was.  The  court 
refused  to  allow  the  hotel  register  to  be  admitted  in  evi- 
dence, but  also  refused  to  exclude  the  testimony  of  plaintiff 
in  error  wherein  he  admitted  that  the  signature  was  his. 
During  the  progress  of  the  cross-examination  repeated  ref- 
erence was  made  to  this  circumstance,  and  the  plaintiff  in 
error  was  asked  if  he  had  traveled  under  the  name  of  Wil- 
liams in  other  places.  We  do  not  perceive  wherein  the  fact 
that  plaintiff  in  error  registered  at  a  hotel  in  the  city  of 
Milwaukee  under  the  name  of  Williams  has  any  bearing 
whatever  upon  his  guilt  or  innocence  of  the  offense  charged 
against  him  in  this  indictment.  It  has  no  connection  what- 
ever with  this  case  and  throws  no  light  upon  it.  This  evi- 
dence should  have  been  excluded. 

Complaint  is  made  of  the  giving  of  People's  instruc- 
tions I,  i&  and  id.  It  is  conceded  that  these  instructions 
are  correct  as  abstract  definitions  and  rules  of  law,  and 
under  our  holding  in  reference  to  the  admissibility  of  evi- 
dence the  objections  made  by  plaintiff  in  error  to  them  have 
been  removed,  as  have  also  the  objections  to  People's  in- 
structions 5  and  6,  which,  it  is  insisted,  were  erroneous 
when  given  in  connection  with  instructions  i,  ib  and  id, 
under  the  evidence  admitted. 

People's  instruction  3  is  as  follows : 

"The  court  instructs  the  jury  that  whoever,  with  intent 
to  cheat  or  defraud  another,  designedly,  by  color  of  any 
false  token  or  writing  or  by  any  false  pretense,  obtains  the 
signature  of  any  person  to  any  written  instrument  or  ob- 
tains from  any  person  any  money,  personal  property  or 
'other  valuable  things,  is  guilty  of  obtaining  funds,  money 
and  property  by  means  of  false  pretenses." 

It  is  contended  that  this  instruction  informed  the  jury 
that  **the  signature  of  any  person  to  any  written  instru- 
ment," as  well  as  "any  money,  personal  property  or  other 
valuable  things,"  is  funds,  money  and  property  within  the 
false  pretense  statute.    The  plaintiff  in  error  was  indicted. 
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together  with  Cooper,  for  conspiracy  to  obtain  the  funds, 
money  and  property  of  Mrs.  Patten  by  means  of  false  pre- 
tenses. As  has  already  been  pointed  out,  the  word  "funds*' 
added  nothing  whatever  to  the  charge,  and  plaintiff  in  er- 
ror could  only  be  tried  and  convicted  for  a  conspiracy  to 
obtain  the  money  or  property  of  Mrs.  Patten.  While  it  is 
true  that  the  false  pretense  statute  provides  for  the  punish- 
ment not  only  of  one  who  by  any  false  pretense  obtains  the 
money  or  property  of  another,  but  also  of  one  who  by  the 
same  means  obtains  the  signature  of  any  person  to  any 
written  instrument  or  "other  valuable  thing,"  the  conspiracy 
statute  does  not  provide  for  the  punishment  of  persons  en- 
tering into  a  conspiracy  to  violate  the  false  pretense  statute 
except  for  the  purpose  of  obtaining  the  money  or  property 
of  another  by  means  of  false  pretenses.  By  this  instruction 
the  jury  might  well  have  believed  that  they  were  authorized 
to  return  a  verdict  of  guilty  if  they  found  that  the  object 
of  the  alleged  conspiracy  was  to  obtain  the  signature  of 
Mrs.  Patten  to  any  written  instrument  or  to  obtain  any 
valuable  thing  from  her  by  means  of  false  pretenses.  The 
obtaining  of  the  signature  of  Mrs.  Patten  to  the  order  or 
contract  and  to  the  twenty-two  promissory  notes  was  not, 
as  has  already  been  pointed  out,  the  obtaining  of  her  money 
or  property.    It  was  error  to  give  this  instruction. 

People's  instruction  lo  dealt  with  the  law  on  the  ques- 
tion of  the  presumption  of  innocence.  The  first  paragraph 
of  the  instruction  is  as  follows:  "Evervone  accused  of 
crime  is  by  law  presumed  to  be  innocent  unless  the  contrary 
is  by  the  evidence  proved  to  be  true  beyond  a  reasonable 
doubt;  and  this  principle  should  be  borne  in  mind  by  you 
and  employed  during  the  entire  proceedings  herein,  in  con- 
nection with  the  introduction  of  all  the  evidence  herein  and 
each  item  thereof,  and  during  your  deliberations  when  you 
have  retired  to  consider  your  verdict."  The  instruction  then 
continues  at  some  length  with  a  correct  statement  of  the 
law  in  reference  to  the  question  of  the  presumption  of  in- 
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nocence  and  was  as  favorable  to  plaintiff  in  error  as  such 
an  instruction  could  properly  be  made.  The  complaint  is 
in  reference  to  the  use  of  the  word  "unless"  in  that  part  of 
the  instruction  above  quoted,  it  being  contended  that  the 
word  "until"  should  have  been  used  instead.  We  are  un- 
able to  perceive  wherein  there  is  any  material  difference  in 
the  use  of  these  two  words  when  the  whole  of  thle  instruc- 
tion is  considered.  This  instruction  gave  a  fair  and  correct 
statement  to  the  jury  of  the  law  in  reference  to  the  doctrine 
of  the  presumption  of  innocence,  and  the  court  did  not  err 
in  giving  it. 

Plaintiff  in  error  and  his  co-defendant  offered  sixty-nine 
instructions.  Of  this  number  the  court  gave  twenty-one 
and  refused  forty-eight.  It  is  now  complained  that  the 
court  erred  in  refusing  to  give  twenty-five  of  these  instruc- 
tions. We  have  repeatedly  condemned  the  practice  of  bur- 
dening the  trial  court  with  passing  upon  such  a  large  num- 
ber of  instructions.  While  it  is  true  that  in  this  case  the 
issues  were  somewhat  more  complex  and  the  law  more  in- 
volved Jthan  in  the  ordinary  case,  there  was  no  necessity 
or  excuse  for  the  asking  of  so  many  instructions.  By  the 
instructions  given,  with  the  exception  noted,  the  law  of  the 
case  was  substantially  and  correctly  covered.  We  will  not 
devote  our  time  to  considering  or  discussing  defendants' 
refused  instructions. 

It  is  also  contended  that  the  verdict  is  against  the  weight 
of  the  evidence,  and  in  support  of  this  contention  it  is  urged 
that  Warfield's  testimony  is  reasonable  and  corroborated, 
whereas  the  testimony  of  MacFarland  is  unreasonable  and 
uncorroborated  so  far  as  Warfield's  connection  with  the 
conspiracy  is  concerned,  and  that  his  story  itself  shows 
that  he  is  unworthy  of  belief.  Inasmuch  as  the  case  must 
go  back  for  a  new  trial  we  refrain  from  discussing  the 
weight  of  the  evidence. 

For  the  errors  indicated  in  the  admission  of  evidence 
and  in  giving  People's  instruction  3  the  judgments  of  the 
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Appellate  and  criminal  courts  are  reversed  and  the  cause  is 
remanded  to  the  criminal  court  of  Cook  county  for  a  new 

Reversed  and  remanded. 
Mr.  Justice  Carter,  dissenting. 


John  Vaclav  Cerny,  Appellee,  vs,  Jacob  Glos  et  al. 

Appellants. 

Opinion  filed  December  ijy  ipij — Rehearing  denied  Feb.  6,  1914. 

1.  Practice — certificate  of  evidence  cannot  be  ametpch:d  upon 
mere  recollection  of  judge.  Where  a  bill  of  exceptions  or  certifi- 
cate of  evidence  is  signed  and  filed  it  becomes  a  part  of  the  record, 
and  it  cannot  thereafter  be  amended  merely  from  the  judge's  rec- 
ollection of  what  occurred. 

2.  Same — affidavit  of  solicitor  cannot  be  considered  by  court  as 
a  basis  for  amending  certificate  of  evidence.  An  affidavit  of  one 
of  the  solicitors  in  the  case  cannot  be  considered  by  the  judge  as 
evidence  upon  which  to  base  an  amendment  of  the  certificate  of 
the  evidence. 

3.  Same — when  certificate  of  evidence  is  itself  sufficient  basis 
for  amendment.  If  the  certificate  of  evidence  shows  on  its  face 
that  it  contains  all  the  evidence,  there  being  a  statement  therein 
by  complainant's  solicitor,  following  complainant's  evidence,  that 
"this  is  our  case,"  and  a  statement  by  the  defendant's  solicitor  that 
their  only  evidence  was  certain  stipulated  payments  of  taxes  and 
receipts  therefor,  which  are  shown,  the  certificate  itself  is  suffi- 
cient authority  to  enable  the  judge  to  add  the  statement  that  the 
certificate  contains  all  the  evidence  heard. 

4.  Evidence — courts  cannot  disregard  statute  relating  to  intro- 
duction of  secondary  evidence  of  deeds.  Every  citizen  is  entitled 
to  the  benefit  of  the  rules  prescribed  by  the  legislature  for  the  ad- 
mission of  secondary  evidence  of  deeds,  and  the  courts  arc  not  at 
liberty  to  disregard  such  rules  and  admit  certified  copies  of  deeds 
in  evidence,  over  proper  objections,  without  any  attempt  being 
made  to  comply  with  the  conditions  prescribed  by  the  statute. 

Appbag  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  E.  Dever,  Judge,  presiding. 


\ 
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John  R.  O'Connor,  for  appellants.    > 
John  C.  Wilson,  fo'r  appellee. 

Mr.  Justice  Cart  weight  delivered  the  opinion  of  the 
court : 

The  circuit  court  of  Cook  county  entered  a  decree  set- 
ting aside  a  tax  deed  to  Jacob  Glos,  one  of  the  appellants, 
and  a  quit-claim  deed  executed  by  him  to  Emma  J.  Glos 
and  A.  H.  Glos,  the  other  appellants,  as  clouds  upon  the 
title  of  John  Vaclav  Cerny,  the  appellee,  to  lot  90  in  Claf- 
lin's  subdivision  of  block  i  of  Johnston  &  Lee's  subdivision 
of  the  south-west  quarter  of  section  20,  township  39,  north, 
range  14,  in  Cook  county,  and  the  record  has  been  brought 
to  this  court  by  appeal. 

The  certificate  of  evidence  as  contained  in  the  transcript 
originally  filed  in  this  court  did  not  contain  a  statement  of 
the  judge  who  heard  the  cause  that  it  contained  all  the  evi- 
dence given  therein.  The  appellants  filed  a  supplemental 
transcript  of  record  by  leave  of  the  court,  showing  an 
amendment  to  the  certificate  of  evidence,  while  the  cause 
was  pending  here,  by  the  addition  of  the  words,  *'and  this 
was  all  of  the  evidence  given  and  stipulations  made  in  said 
cause.*'  The  appellee  entered  his  motion  to  strike  the  sup- 
plemental transcript  from  the  files,  and  the  motion  was 
taken  with  the  case. 

Where  time  is  given,  after  a  term  at  which  a  proceed- 
ing is  had,  for  settling  and  signing  a  bill  of  exceptions  or 
certificate  of  evidence,  the  judge  must  necessarily  determine 
the  correctness  of  the  bill  or  certificate  largely  from  his 
own  recollection,  aided  by  minutes  or  memoranda  or  other 
legitimate  means  of  information.  He  must  determine,  in 
the  first  instance,  what  the  bill  or  certificate  shall  contain  to 
truly  and  fairly  present  the  facts  and  rulings  occurring  on 
the  hearing.  (Dougherty  v.  People,  118  111.  160.)  When 
the  bill  or  certificate  is  signed  and  filed  it  becomes  a  part 
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of  the  record,  and  from  thenceforth  the  same  rule  applies 
to  amendments  as  in  the  case  of  any  other  record,  and  it 
cannot  be  amended  merely  from  the  judge's  recollection  of 
what  occurred.  In  the  order  amending  the  certificate  of 
evidence  the  judge  recited  that  he  had  carefully  exainined 
the  certificate  and  record,  that  he  had  kept  some  minutes  of 
the  evidence  upon  the  hearing,  and  that  from  his  personal 
knowledge  and  recollection,  aided  by  the  certificate  of  evi- 
dence, it  was  a  fact  that  the  certificate  contained  all  the 
evidence  offered  or  introduced  on  the  trial.  The  appellee 
caused  a  certificate  of  the  evidence  heard  on  the  motion  to 
amend  to  be  made  and  signed  by  the  judge,  and  that  cer- 
tificate shows  that  the  only  matters  considered  were  certain 
minutes  of  the  judge  copied  therein  and  an  affidavit  of  the 
solicitor  for  Jacob  Glos  and  the  original  certificate  of  evi- 
dence. There  was  nothing  in  the  minutes  which  showed 
that  the  certificate  contained  all  the  evidence  or  which  au- 
thorized the  amendment,  and  the  affidavit  of  the  solicitor 
was  not  competent  evidence.  The  original  certificate  of 
evidence,  however,  sufficiently  showed  that  it  contained  all 
the  evidence.  It  recited  the  introduction  of  evidence  on 
the  part  of  the  appellee,  followed  by  the  statement  of  his 
solicitor,  "This  is  our  case."  The  solicitor  for  the  appel- 
lants then  stated  that  the  Only  evidence  they  had  to  offer 
was  evidence  of  the  payment  of  some  taxes.  It  was  then 
stipulated  that  a  certain  payment  of  taxes  was  made,  and 
two  receipts  were  offered,  when  there  was  a  discussion  as 
to  how  much  the  payment  amounted  to  as  a  basis  for  re- 
imbursement, and  the  solicitor  for  appellee  said  he  would 
figure  it  out  as  best  he  could  and  submit  the  decree  to  the 
solicitor  for  the  appellants.  The  statement  of  the  solicitor 
for  the  appellee  that  the  evidence  introduced  constituted  his 
case,  and  the  statement  that  all  the  evidence  appellants  had 
was  the  stipulated  payment  and  the  receipts,  sufficiently 
showed  to  the  judge  that  the  certificate  did  contain  all  the 
evidence  heard.    These  facts  bring  the  case  within  the  ml- 
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ing  in  Chicago,  Milwaukee  and  St.  Paul  Railway  Co,  v. 
Walsh,  150  III.  607,  and  authorized  the  court  to  make  the 
amendment  if  it  was  necessary  to  show  by  a  definite  state- 
ment what  already  appeared.    The  motion  is  denied. 

We  find  it  impossible  to  affirm  the  decree  in  this  case. 
The  appellee,  having  alleged  title  to  the  lot,  asked  the  court 
to  set  aside  a  tax  deed  as  a  cloud  on  his  title,  and  his  own- 
ership being  denied  by  the  answers,  he  was  required  to 
prove  that  he  was  the  owner  of  the  lot.  Unless  a  party 
shows  title  to  land  where  the  title  is  in  issue,  it  is  not  for 
him  to  complain  that  there  is  a  cloud  upon  the  title.  (  Wing 
V.  Sherrer,  yy  111.  200;  Walker  v.  Converse,  148  id.  622; 
Glos  V.  Goodrich,  175  id.  20;  Glos  v.  Kcncaly,  220  id.  540; 
Coel  V,  Glos,  232  id.  142.)  The  only  evidence  that  appel- 
lee had  title  consisted  bf  a  certified  copy  of  a  deed  dated 
August  12,  1909,  from  a  master  in  chancery  to  him,  and 
the  copy  was  objected  to  on  the  ground  that  no  sufficient 
foundation  had  been  laid  for  the  introduction  of  secondary 
evidence.  Section  36  of  chapter  30  of  the  Revised  Statutes 
fixes  the  conditions  upon  which  a  certified  copy  of  a  rec- 
ord of  a  deed  may  be  read  in  evidence,  and  there  was  no 
attempt  whatever  to  comply  with  the  conditions  there  pre- 
scribed. So  far  as  appeared,  the  master's  deed  was  in  ex- 
istence and  in  the  possession  of  another  party  in  the  same 
city  where  the  case  was  heard.  The  tax  deed  and  the  deed 
from  Jacob  Glos  to  the  other  appellants  were  all  proved  by 
certified  copies,  and  each  copy  was  objected  to  for  want 
of  a  sufficient  foundation  for  its  introduction.  The  court 
erred  in  admitting  the  copies  in  evidence  and  making  them 
the  basis  of  its  decree.  (Scott  v.  Bassett,  174  111.  390,  186 
id.  98,  and  194  id.  602;  Glos  v.  Talcott,  213  id.  81.)  We 
are  not  authorized  to  disregard  rules  prescribed  by  the  Gen- 
eral Assembly  for  the  admission  of  secondary  evidence,  and 
every  citizen  is  entitled  to  the  benefit  of  such  rules. 

The  decree  is  reversed  and  the  cause  is  remanded. 

Reversed  and  retnanded. 
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Thomas  M.  Hunteb,  Bailiff  of  Municipal  Court,  Defend- 
ant in  Error,  vs.  The  Empire  State  Surety  Com- 
pany et  al.  Plaintiffs  in  Error. 

Opinion  Hied  December  ij,  ipij — Rehearing  denied  Feb.  5,  1914. 

1.  Infants — fact  that  judgment  in  suit  by  infant  is  rendered 
zvithout  a  jury  does  not  make  the  judgment  void.  The  fact  that  a 
judgment  for  the  defendant  in  a  replevin  suit  beg^un  by  a  minor, 
by  his  next  friend,  was  rendered  by  the  court  without  a  jury  does 
not  render  the  judgment  void  on  the  alleged  ground  that  the  minor 
could  not  waive  his  constitutional  right  to  a  trial  by  a  jury,  as  in- 
fancy is  a  personal  matter,  and  a  court  having  jurisdiction  of  the 
subject  matter  and  of  the  person  of  the  infant  does  not  lose  its 
jurisdiction  by  any  irregularity  in  its  exercise.  (Paulsen  v.  Peo- 
P^^f  195  111-  507,  distinguished.) 

2.  Appeals  and  errors — when  a  constitutional  question  is  not 
presented.  If)  a  suit  on  a  replevin  bond,  given  in  a  replevin  suit 
in  which  the  plaintiff  was  a  minor  suing  by  his  next  friend  and  in 
which  the  judgment  was  rendered  in  favor  of  the  defendant  by 
the  court  without  a  jury,  the  defendant  cannot  raise  the  consti- 
tutional question  as  to  the  right  of  the  infant  plaintiff  to  waive  a 
jury  trial  in  the  replevin  suit,  as  the  judgment  in  such  suit  would 
not  for  that  reason  be  void;  and  as  such  constitutional  question 
could  not  be  raised  in  the  trial  court  it  cannot  be  urged  in  the 
Supreme  Court. 

3.  Same — whether  a  nunc  pro  tunc  order  was  properly  entered 
does  not  present  constitutional  question.  Whether  a  nunc  pro  tunc 
order  amending  a  judgment  and  purporting  to  be  made  upon  notice, 
from  an  inspection  of  the  records,  files  and  orders  of  the  court, 
was  properly  made  does  not  present  any  constitutional  question. 

Writ  op  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  John  J.  Rooney,  Judge,  presiding. 

Harris  F.  Williams,  for  plaintiffs  in  error. 

Frederick  Arnd,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

Harold  Gillette,  a  minor,  by  his  next  friend,  Margaret 
M.  Gillette,  brought  a  replevin  suit  in  the  municipal  court 
of  Chicago,  and  she  and  the  Empire  State  Surety  Com- 
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pany  gave  a  replevin  bond  therein  to  the  defendant  in  error, 
the  bailiff  of  that  court.  On  a  trial  by  the  court  without  a 
jury  the  issues  were  found  for  the  defendant.  A  suit  was 
begun  on  the  replevin  bond,  and  a  judgment  was  rendered 
against  the  defendants,  who  have  sued  out  a  writ  of  error 
to  reverse  that  judgment. 

The  constitutional  question  which  is  the  ground  upon 
which  the  jurisdiction  of  this  court  is  invoked  is  as  to  the 
right  of  a  minor  to  waive  a  jury  in  the  trial  of  a  civil  case. 
The  plaintiff  in  this  case  offered  in  evidence  the  judgment 
in  the  replevin  suit,  and  the  plaintiffs  in  e^ror  insist  that 
the  judgment  is  void  because  rendered  on  a  trial  by  the 
court  without  a  jury,  the  plaintiff  being  a  minor  and  suing 
by  his  next  friend. 

We  have  no  jurisdiction  of  this  writ.  Thft  supposed 
constitutional  question  does  not  arise  on  this  record.  If 
the  plaintiff  in  the  replevin  suit  was  deprived  of  a  consti- 
tutional right  in  the  trial  of  the  case  the  judgment  rendered 
against  him  was  not,  therefore,  void.  The  court  had  ju- 
risdiction of  the  subject  matter  and  of  his  person,  and  its 
judgment,  however  erroneous,  is  binding  until  reversed. 
The  fact  of  infancy  does  not  affect  the  binding  force  of 
the  judgment.  "A  decree  against  an  infant,  like  that  against 
an  adult,  is  absolute  in  the  first  instance,  subject  to  the 
right  to  attack  it  by  original  bill  .for  either  fraud  or  error, 
merely,  but  until  so  attacked  and  set  aside  or  reversed  on 
error  or  appeal  it  is  binding  to  the  same  extent  as  any 
other  decree  or  judgment."  {Lloyd  v.  Kirkwood,  112  111. 
329;  Wadhams  v.  Gay,  73  id.  415;  Haines  v.  Heivitt,  129 
id.  347.)  A  decree  rendered  against  an  infant  by  agree- 
ment is  erroneous  but  it  is  not  void.  It  may  be  set  aside 
upon  a  bill  of  review,  but  not  as  against  a  purchaser  for 
value  without  notice  of  the  error.  Allison  v,  Drake,  I45 
111.  500. 

We  are  referred,  among  other  cases,  to  that  of  Paul- 
sen V.  People,  195  111.  507,  as  sustaining  the  proposition 
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that  a  judgment  rendered  by  a  court  sitting  without  a  jury 
in  a  case  where  a  jury  cannot  be  waived  is  void.  In  that 
case  it  was  held  that  entering  upon  the  trial  of  an  indict- 
ment for  a  crime  which  might  be  punished  by  imprison- 
ment in  the  penitentiary,  before  a  judge,  in  pursuance  of  a 
waiver  by  the  defendant  and  the  State  of  a  jury,  did  not 
put  the  defendant  in  jeopardy,  because  the  defendant  could 
not  waive  a  jury  in  such  a  cause,  and  the  judge,  alone,  had 
no  jurisdiction  to  try  him  for  such  a  crime.  There  the 
judge,  without  a  jury,  had  no  jurisdiction  of  the  subject 
matter,  and  the  consent  of  the  defendant  could  not  give 
him  jurisdiction.  Infancy,  however,  is  a  personal  matter, 
and  a  court  having  jurisdiction  of  thcf  subject  matter  which 
has  also  acquired  jurisdiction  of  an  infant  party  does  not 
lose  it  by  any  irregularity  in  its  exercise.  The  court  quoted 
from  Brewster  v.  People,  183  111.  143,  on  page  151,  as  fol- 
lows: "Where  a  tribunal  for  the  trial  of  criminal  prose- 
cutions is  provided  for  and  a  jury  is  made  an  essential  part 
of  it,  such  tribunal  cannot  be  changed  by  permitting  the 
accused  to  consent  to  the  elimination  of  the  jury  there- 
from. In  such  cases  the  accused  would,  by  waiver  of  a 
jury  trial  and  consent  to  a  trial  before  the  judge,  alone, 
confer  jurisdiction  upon  a  tribunal  which  had  no  such  ju- 
risdiction under  the  law.  It  is  a  well  settled  doctrine  that 
jurisdiction  of  the  subject  matter  cannot  be  conferred  by 
consent.  Jurisdiction  of  the  subject  matter  must  always 
be  derived  from  the  law  and  not  from  the  consent  of  the 
parties." 

Section  60  of  the  Practice  act  provides  that  both  mat- 
ters of  law  and  fact  may  be  tried  by  the  court  if  both  par- 
ties agree,  and  that  has  always  been  the  law  of  this  State. 
In  Chicago,  Milwaukee  and  St.  Paul  Railway  Co,  v.  Hock, 
118  111.  587,  it  was  held  that  a  party  may  waive  the  right 
to  a  trial  by  jury  although  that  mode  of  proceeding  be 
guaranteed  him  by  the  constitution.  It  was  further  stated, 
and  although  not  necessary  to  the  decision  it  is  manifestly 
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true,  that  should  the  court  deny  the  right  and  proceed  to 
judgment,  the  judgment,  while  erroneous,  would  not  be 
void  but  would  be  valid  until  reversed  on  appeal  or  writ 
of  error.  "It  is  always  allowable  for  the  parties  in  a  civil 
action  to  waive  a  jury  and  submit  their  case,  or  any  part  of 
it,  to  the  court  for  decision."  Chicago,  Santa  Fe  and  Cali- 
fornia Raihvay  Co,  v.  Ward,  128  111.  349. 

The  distinction  between  the  Paulsen  case  and  this  is, 
that  in  the  former  the  judge,  without  a  jury,  had  no  juris- 
diction of  the  subject  matter  of  a  felony  and  could  not  try 
a  defendant  under  any  circumstances,  while  here  the  statute 
expressly  confers  on  the  court  jurisdiction  to  try  the  case 
without  a  jury.  If  this  were  a  writ  of  error  to  review  the 
judgment  in  the  replevin  suit  the  constitutionality  of  the 
trial  by  the  court  without  a  jury  would  be  material,  but 
since  the  judgment  in  that  case  was  not  void  even  if  the 
plaintiff  could  not  waive  a  jury  but  only  erroneous,  a  de- 
cision of  the  constitutional  question  is  not  necessary  in 
this  case  and  would  be  immaterial  to  the  judgment.  When 
the  judgment  in  the  replevin  suit  was  entered,  on  April  7, 
1909,  it  was  entered  in  abbreviated  characters,  and  after 
this  suit  was  begun  on  the  replevin  bond  an  order  was 
entered  amending  this  judgment  nunc  pro  tunc  to  show  a 
formal  judgment  in  the  ordinary  form  and  in  the  usual 
language  of  such  a  judgment.  The  latter  judgment  was 
objected  to  when  offered  in  evidence  because  the  judgment 
originally  entered  was  not  in  the  English  language  and  the 
order  for  its  amendment  nunc  pro  tunc  was  void.  The  or- 
der purports  to  have  been  made  upon  notice,  from  an  in- 
spection of  the  records,  files  and  orders  of  the  court.  The 
original  record  was  not  relied  on,  and  whether  the  order 
nunc  pro  tunc  was  proi>erly  made  presented  no  constitu- 
tional question. 

The  cause  will  be  transferred  to  the  Appellate  Court 

for  the  First  District.  ^  ^        x       j 

Cause  transferred. 
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The  People  of  the  State  oe  Illinois,  Defendant  in  Er- 
ror, vs.  Forest  Duncan,  Plaintiff  in  Error. 

Opinion  filed  December  ij,  ipij — Rehearing  denied  Feb.  6,  191 4. 

1.  Criminai,  law — luhen  court  will  not  inquire  into  evidence 
heard  by  grand  jury.  The  court  will  not  inquire  into  the  proceed- 
ings before  the  grand  jury  in  order  to  determine  whether  the  evi- 
dence heard  by  that  body  was  sufficient  to  support  the  indictment, 
unless  all  the  witnesses  were  incompetent  or  all  the  testimony  up- 
on which  the  indictment  was  found  was  incompetent. 

2.  Same — eifcct  where  prosecuting  witness  does  not  testify  be- 
fore the  grand  jury.  The  name  of  the  prosecuting  witness  may 
be  indorsed  on  an  indictment  for  rape  though  she  did  not  testify 
before  the  grand  jury,  and  the  /act  that  she  did  not  testify  before 
the  grand  jury  does  not  raise  the  presumption  that  there  was  no 
competent  evidence  given  which  would  warrant  the  grand  jury  in 
returning  the  indictment. 

3.  Same — fact  that  accused  has  not  had  opportunity  to  inter- 
view prosecutrix  is  not  ground  for  a  continuance.  The  fact  that 
neither  the  accused  nor  his  counsel  have  had  an  opportunity  to 
interview  the  prosecuting  witness  in  a  rape  case  is  not  ground  for 
a  continuance,  nor  can  the  court  be  required  to  enter  an  order  re- 
quiring her  to  be  produced  in  court  for  the  purpose  of  granting 
such'  interview,  where  the  name  of  the  prosecuting  witness  was  in- 
dorsed on  the  indictment  so  that  the  accused  had  notice  that  she 
would  testify  against  him. 

4.  Same — what  objection  should  be  raised  by  challenge  to  the 
array.  An  objection  that  the  sheriflF  was  guilty  of  misconduct  in 
serving  a  special  venire,  in  that  he  refused  to  serve  the  venire 
upon  men  who  he  ascertained  by  open  questions  were  not  mar- 
ried, must  be  raised  by  a  challenge  to  the  array,  as  the  irregu- 
larity, if  any,  existed  at  the  time  the  jurors  were  summoned. 

5.  Same — what  testimony  is  admissible  in  rape  case  as  showing 
means  used  by  accused  to  obtain  consent  and  silence.  In  a  prose- 
cution for  rape  without  force,  testimony  by  the  prosecutrix  that 
when  she  told  the  accused  she  was  afraid  he  replied  that  his  first 
wife  was  only  thirteen  years  old  when  he  married  her.  and  that 
during  the  act  of  intercourse  he  told  the  prosecutrix  not  to  tell 
but  to  be  wise  and  keep  quiet,  as  another  girl  (naming  her)  had 
done,  is  admissible  for  the  jpurpose  of  showing  the  means  used  by 
the  accused  to  obtain  the  consent  and  silence  of  the  prosecutrix. 

6.  Same — when  prosecution  is  not  required  to  make  election  as 
to  offenses  until  proof  is  in.    In  a  prosecution  for  rape,  where  the 
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prosecutrix  is  under  the  age  ol  consent,  testimony  of -more  than 
one  act  of  intercourse  with  her  permission  is  admissible,  and  the 
prosecution  does  not,  by  introducing  evidence  of  the  first  act,  waive 
its  right  to  elect  to  prosecute  upon  the  second  one  and  is  not  re- 
quired to  make  the  election  tmtil  after  the  proof  is  in. 

7.  Same — fact  that  the  accused  attempted  suicide  while  in  jail 
may  be  shown.  In  a  prosecution  for  rap^,  the  fact  that  accused, 
while  confined  in  jail  after  his  arrest,  attempted  to  commit  suicide 
is  a  circumstance  which  may  be  proven  and  be  taken  into  consid- 
eration by  the  jury  in  connection  with  the  other  facts  and  circum- 
stances proven. 

8.  Same — when  refusal  to  admit  testimony  as  to  contents  of  a 
memorandum  book  cannot  be  reviewed.  The  refusal  of  the  trial 
court,  after  permitting  the  accused  to  explain  his  motive  in  at- 
tempting suicide,  to  allow  him  to  state  what  he  had  previously 
written  in  a  memorandum  book  wWich  was  taken  from  him  by  the 
sheriff  and  not  produced  on  the  trial  though  demanded,  cannot  be 
reviewed  on  writ  of  error,  where  there  is  nothing  in  the  record  to 
show  what  the  memorandum  contained. 

9.  Same — the  wife  cannot  testify  for  or  against  husband  in  a 
prosecution  for  rape.  The  wife  of  the  accused  cannot  testify  for 
or  against  him  in  a  prosecution  for  rape,  and  is  not  a  competent 
witness  to  contradict  the  testimony  of  the  prosecutrix  in  referenqe 
to  conversations  had  with  the  wife  in  the  presence  of  the  accused 
or  conversations  which  she  testified  she  had  overheard  between 
the  accused  and  his  wife. 

10.  Same — when  improper  cross-examination  of  a  witness  for 
accused  ivill  not  reverse.  Improper  cross-examination  of  a  wit- 
ness for  the  accused,  the  only  purpose  of  which  was  to  show  that 
she  was  a  lewd  and  immoral  woman  and  to  degrade  her  before  the 
jury,  will  not  be  ground  for  reversal,  where  the  matters  to  which 
she  testified  in  favor  of  the  accused  were  of  minor  importance. 

11.  Same — when  highly  improper  conduct  by  State's  attorney 
will  not  reverse.  If  the  matters  testified  to  by  a  witness  for  the 
accused  are  of  minor  importance,  the  fact  that  the  State's  attor- 
ney, as  the  witness  was  leaving  the  stand,  stated,  in  the  presence 
of  the  jury,  that  he  desired  to  swear  out  a  warrant  for  her  arrest 
on  the  charge  of  perjury,  to  which  the  court  responded,  *'Motion 
denied,"  is  not  ground  for  reversal  of  the  judgment  although  such 
conduct  is  highly  improper. 

12.  Same — when  failure  of  bailiff  to  keep  jurors  from  talking 
with  outsiders  will  not  reverse.    It  is  improper  for  the  bailiff  in. 
charge  of  the  jury  in  a  criminal  case  to  permit  the  jurors  to  be 
in  the  company  of  outsiders  or  to  allow  a  juror  to  hold  a  conver- 
sation with  his  wife,  but  his  action  in  so  doing  will  not  be  ground 
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for  reversal  unless  it  is  shown  that  the  jurors,  by  such  exposure, 
were  influenced  in  some  way  to  the  prejudice  of  the  accused. 

13.  Same — when  fact  of  birth  of  a  child  is  corroborative  evi- 
dence in  a  rape  case.  It  is  proper,  in  a  prosecution  for  rape,  to 
refuse  an  instruction  that  the  fact  of  the  birth  of  a  child  to  the 
prosecutrix  was  no  evidence  that  the  accused  was  guilty,  where 
the  birth  of  the  child  occurred  within  the  natural  period  of  gesta- 
tion reckoned  from  the  act  of  intercourse  with  the  accused  testi- 
fied to  by  the  prosecutrix.  {Kevern  v.  People,  224  111.  170,  dis- 
tinguished.) 

14.  Same — when  refusal  of  an  instruction  as  to  character  of 
charge  of  rape  will,  not  reverse.  Refusal  to  give  an  instruction  to 
the  effect  that  the  charge  of  rape  is  easy  to  make,  difficult  to  prove 
and  more  difficult  to  disprove,  etc.,  is  not  ground  for  reversal  even 
though  It  might  not  be  error  to  give  it,  as  the  statement  is  more 
in  the  nature  of  an  argument  than  a  proposition  of  law. 

15.  Same — when  instruction  as  to  sufficiency  of  circutnstantial 
evidence  is  not  prejudicial.  An  instruction  given  at  the  request 
of  the  People,  stating  that  the  jury  are  not  required  to  be  satis- 
fied, beyond  a  reasonable  doubt,  of  each  link  in  the  chain  of  cir- 
cunsstances  relied  upon  to  establish  guilt,  but  it  is  sufficient  if, 
taking  the  testimony  all  together,  they  are  satisfied,  beyond  a  rea- 
sonable doubt,  of  the  guilt  of  the  accused,  is  not  prejudicial,  even 
though,  under  the  facts  of  the  case,  the  simile  of  a  chain  and  its 
links  is  not  applicable. 

16.  Same — what  must  be  shown  before  accused  can  complain 
of  a  prepared  form  of  verdict.  Where  the  jury  are  fully  instructed 
as  to  the  three  forms  of  verdict  which  might  be  returned,  the  ac- 
cused is  not  entitled  to  complain  that  the  court  gave  the  jury  a 
prepared  form  of  verdict  which  could  be  used  under  one,  only,  of 
such  instructions,  unless  it  is  affirmatively  shown  that  the  judge 
failed  to  deliver  prepared  forms  of  verdict  which  could  be  used 
under  the  other  instructions. 

17.  Same — when  improper  argutncnt  by  State's  attorney  will 
not  reverse.  Improper  argument  by  the  State's  attorney  in  ad- 
dressing the  jury  will  not  be  ground  for  reversal,  where  the  proof 
of  the  guilt  of  the  accused  is  so  clear  and  convincing  that  the  jury 
could  not  have  arrived  at  any  other  verdict  than  the  one  returned. 

Writ  o^  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Clinton  F.  Irwin,  Judge,  presiding. 

James  W.  Cliffe,  and  H.  S.  Earley,  for  plaintiff  in 
error. 
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P.  J.  LucEY,  Attorney  General,  Lowell  B.  Smith, 
State's  Attorney,  and  C.  H.  Linscott,  (W.  C.  Kellum, 
of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Cooxe  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error.  Forest  Duncan,  was  convicted  in  the 
circuit  court  of  DeKalb  county  of  the  crime  of  rape  and 
sentenced  to  confinement  in  the  penitentiary  for  a  period 
of  fifteen  years.  The  indictment  charged  him  with  having 
committed  the  offense  upon  Eva  Hamel,  a  child  under  the 
age  of  consent. 

Forest  Dimcan  and  his  wife,  Annette,  resided  in  the  city 
of  Sycamore,  in  DeKalb  county.  Eva  Hamel,  the  prose- 
cuting witness,  resided  with  them  from  some  time  in  Sep- 
tember, 191 1,  until  November  4,  1912.  On  November  8, 
1912,  she  was  taken  to  a  maternity  home  in  the  city  of 
Chicago  and  did  not  return  to  DeKalb  county  until  the 
trial  of  the  cause. 

Among  the  names  of  the  witnesses  indorsed  on  the  in- 
dictment as  having  testified  before  the  grand  jury  was  that 
of  Eva  Hamel.  A  motion  was  made  to  quash  the  indict- 
ment upon  the  ground  that  it  was  not  based  upon  compe- 
tent and  legal  evidence.  In  support  of  this  motion  it  was 
shown  that  Eva  Hamel  did  not  testify  before  the  grand 
jury,  and  it  is  urged  that  there  could  therefore  have  been 
no  competent  evidence  upon  which  the  grand  jury  could 
return  an  indictment.  It  was  proper  to  indorse  her  name 
on  the  indictment  even  though  she  did  not  testify  before 
the  grand  jury,  as  the  indictment  would  serve  as  notice 
that  she  would  be  called  as  a  witness  on  the  trial.  No  at- 
tempt was  made  to  show  what  testimony  was  heard  by  the 
grand  jury,  and  it  is  not  claimed  that  any  of  the  witnesses 
who  testified  were  incompetent.  The  names  of  a  number 
of  perspns  other  than  Eva  Hamel  were  indorsed  upon  the 
indictment  as  witnesses.    The  authorities  are  practically  uni- 
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form  that  courts  will  not  inquire  into  proceedings  before 
the  grand  jury  for  the  purpose  of  determining  whether  the 
evidence  heard  by  that  body  was  sufficient  to  support  the 
indictment,  unless  all  the  witnesses  were  incompetent  or  all 
the  testimony  upon  which  the  indictment  was  found  was 
incompetent.  (People  v.  Bladek,  259  111.  69.)  It  will  not 
be  presumed,  merely  because  the  prosecuting  witness  did 
not  testify,  that  there  was  no  competent  evidence  given 
which  would  warrant  the  grand  jury  in  returning  the  in- 
dictment. 

When  the  cause  was  about  to  be  called  for  trial  plaintiff 
in  error  filed  his  motion  for  a  continuance.  The  ground  of 
the  motion  was  that  the  prosecuting  witness,  Eva  Hamel, 
had  been  kept  in  concealment  from  a  time  prior  to  the 
finding  of  the  indictment  until  the  filing  of  the  motion,  and 
that  neither  plaintiff  in  error  nor  his  counsel  had  had  any 
opportunity  to  interview  her  or  learn  what  facts  she  in- 
tended to  testify  to.  The  motion  also  iasked  for  an  order 
to  be  entered  requiring  her  to  be  produced  in  court  that 
counsel  for  plaintiff  in  error  might  have  an  opportunity  to 
interview  her.  Plaintiff  in  error  had  been  accorded  all  the 
rights  to  which  he  was  entitled  under  the  law  when  he  was 
served  with  notice  that  Eva  Hamel  would  be  one  of  the 
witnesses  called  to  testify,  on  behalf  of  the  People,  on  the 
trial  of  the  charge  preferred  against  him.  She  was  under 
no  obligation  to  grant  him  an  interview  or  to  discuss  with 
him  what  her  testimony  would  be  unless  she  chose  to  do 
sa  The  affidavit  in  support  of  the  motion  for  continuance 
presented  no  valid  grounds  for  its  allowance  and  the  mo- 
tion was  properly  denied. 

One  of  the  groimds  urged  in  support  of  the  motion  for 
a  new  trial  was  the  alleged  fact  that  the  sheriff  was  guilty 
of  misconduct  in  serving  a  special  venire  ordered  by  the 
court  after  the  regular  panel  of  jurors  had  been  exhausted, 
the  charge  being  that  the  sheriff  openly  inquired  of  citi- 
zens if  they  were  married  men,  and  upon  receiving  answers 
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in  the  negative  refused  to  serve  the  venire  upon  them,  and 
that  he  served  only  men  who  were  married.  We  have  held, 
where  the  question  was  first  raised  after  verdict,  that  the 
defendant  waived  all  right  to  question  the  manner  in  which 
the  jurors  had  been  drawn  by  his  failure  to  challenge  the 
array  and  by  accepting  the  jury  to  try  his  case,  as  a  chal- 
lenge to  the  array  is  the  only  manner  in  which  that  ques- 
tion can  be  preserved  for  review.  {People  v.  Conners,  246 
111.  9.)  The  question  here  is  similar.  The  defect,  if  any, 
existed  at  the  time  the  jurors  were  summoned,  and  plain- 
tiff in  error  should  have  raised  the  question  by  a  challenge 
to  the  array.  In  any  event,  the  affidavits  in  support  of  this 
portion  of  the  motion  for  a  new  trial  fall  short  of  sustain- 
ing the  charge. 

Eva  Hamel  was  born  June  23,  1898.  She  went  to  live 
with  plaintiff  in  error  and  his  wife  in  the  month  of  Sep- 
tember, 191 1,  under  an  arrangement  whereby  she  was  to 
assist  in  the  housework,  attend  school  during  the  school 
year,  attend  Sabbath  school  and  be  given  a  course  of  les- 
sons on  the  piano.  Plaintiff  in  error  was  not  at  home  dur- 
ing all  of  the  time  between  the  date  Eva  Hamel  took  up  her 
residence  in  the  family  and  the  time  the  alleged  offense  was 
committed.  It  appears  from  the  testimony  that  he  spent  a 
considerable  portion  of  his  time  in  the  county  jail.  He  had 
been  confined  there  on  a  number  of  occasions  for  drunken- 
ness and  once  for  contempt  for  the  violation  of  an  injunc- 
tion. He  was  released  from  jail  the  last  time  on  the  sec- 
ond day  of  April,  191 2,  having  been  confined  since  about 
the  first  of  February  of  that  year.  The  prosecutrix  testi- 
fied that  he  came  to  his  home  on  the  day  he  was  released 
from  the  county  jail  and  slept  there  that  night;  that  the 
wife  of  plaintiff  in  error  at  that  time  was  working  in  a 
laundry  in  Sycamore,  where  she  went  to  work  each  morn- 
ing at  seven  o'clock,  returning  home  at  noon  for  lunch,  and 
then  remained  at  the  laundry  until  six  o'clock  in  the  even- 
ing; that  on  the  morning  following  his  return  home,  and 
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after  Mrs.  Duncan  had  gone  to  her  work  at  the  laundry, 
plaintiff  in  error,  while  still  in  bed,  made  an  indecent  pro- 
posal to  her;    that  she  went  to  the  laundry  from  school 
that  evening  and  on  the  way  home  with  Mrs.  Duncan  in- 
formed her  of  the  insulting  remark  plaintiff  in  error  had 
made;    that  on  the  next  day,  when  she  came  home  from 
school  in  the  evening,  she  found  that  plaintiff  in  error  had 
washed  the  dishes  for  her;  that  she  dusted  the  dining  room 
and  kitchen  and  went  into  the  bed-room,  made  up  the  cot 
upon  which  she  slept  and  started  to  make  up  the  bed  which 
had  been  occiipied  by  Mr.  and  Mrs.  Duncan,  when  plaintiff 
in  error  came  into  the  room,  pushed  her  down  on  the  bed 
several  times  and  asked  her  to  permit  him  to  have  inter- 
course with  her;  that  she  told  him  she  was  afraid,  and  he 
assured  her  it  would  not  hurt  her,  and  then  pulled  up  her 
clothes  and  had  intercourse  with  her ;  that  while  they  were 
indulging  in  the  act  he  told  her  to  be  quiet  as  somebody 
might  hear  if  she  made  any  noise,  and  that  if  she  told  any- 
body about  it  and  it  was  found  out  she  would  be  sent  to 
the  Geneva  home  for  bad  girls;   that  after  plaintiff  in  er- 
ror had  left  the  room  she  discovered  blood  on  her  clothes; 
that  Mrs.  Duncan  returned  home  at  six  o'clock  but  prose- 
cutrix said  nothing  to  her  about  what  had  happened ;  ^hat 
as  a  result  of  this  act  she  became  so  sore  she  could  hardly 
walk.     She  further  testified  that  plaintiff  in  error  had  in- 
tercourse with  her  again  on  May  7,  191 2.     Mrs.  Duncan 
was  still  working  at  the  laundry,  and  prosecutrix  testifies 
that  that  morning,  before  she  went  to  school,  plaintiff  in 
error  told  her  if  she  would  allow  him  to  have  intercourse 
with  her  he  would  wash  the  dishes  for  her,  but  she  refused 
and  he  went  away  angry ;   that  when  she  came  home  from 
school  that  afternoon,  at  four  o'clock,  he  was  there  fixing 
the  fire  for  the  evening  meal;   that  he  had  again  washed 
the  dishes  for  her,  and  after  sweeping  the  dining  room  and 
kitchen  she  went  to  the  piano  to  practice  her  music ;   that 
plaintiff  in  error  came  in  and  stood  by  the  piano  and  solic- 
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ited  her  again  to  permit  him  to  have  intercourse  with  her, 
and  she  told  him  she  was  afraid ;  that  he  said  it  would  not 
hurt  her  after  the  first  time  and  she  need  not  be  scared; 
that  he  took  her  by  the  hand,  led  her  into  the  bed-room  and 
sat  down  on  the  bed,  where  he  promised  her  if  she  would 
consent  to  the  act  he  would  buy  her  a  pair  of  brown  slip- 
pers ;  that  she  told  him  she  was  afraid  because  she  was  too 
young,  and  that  he  said  she  need  not  be  afraid,  as  his  first 
wife  was  only  thirteen  years  old  when  he  married  her  and 
was  but  fourteen  when  the  baby  was  born ;  that  they  again 
indulged  in  the  complete  act  of  intercourse,  and  while  the 
act  was  being  accomplished  plaintiff  in  error  told  her  not 
to  tell — to  be  wise  like  Gussie  Enford,  as  she  never  told. 
The  prosecutrix  was  then  permitted  to  testify,  without  ob- 
jection, that  Gussie  Enford  was  a  girl  who  had  worked 
for  the  Duncans.  These  are  the  onlv  two  acts  that  are 
testified  to.  She  testified  further  that  she  was  due  to  have 
her  monthly  sickness  about  the  28th  of  May,  and  when  she 
failed  to  become  sick  she  told  Mrs.  Duncan  about  it  one 
Sunday,  and  during  that  day,  while  Mrs.  Duncan  was  out 
in  the  yard,  plaintiff  in  error  came  into  the  house  and  told 
prosecutrix  to  take  some  turpentine,  which  she  did;  that 
during  the  summer  plaintiff  in  error  wanted  her  to  go  to 
DeKalb  and  procure  a  doctor  to  produce  an  abortion  and 
promised  if  she  would  go  he  would  pay  the  expenses;  that 
he  told  her  if  she  would  not  go  they  would  take  her  away; 
that  when  plaintiff  in  error  would  come  home  from  work 
at  night  he  and  his  wife  would  talk  about  taking  prosecu- 
trix to  Chicago,  and  then,  when  the  baby  was  born,  sending 
it  to  plaintiff  in  error's  mother,  who  resided  in  Columbus, 
Ohio,  or  giving  it  away;  that  on  Sunday,  November  3, 
1912,  she  walked  about  half  a  mile  up  the  track  of  the  Chi- 
cago Great  Western  railway  with  the  plaintiff  in  error  and 
his  wife,  where  the  advisability  of  going  to  Columbus  was 
discussed ;  that  she  said  she  didn't  want  to  go,  and  plaintiff 
in  error  told  her  it  was  for  her  own  good,  and  that  she 
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should  pack  up  her  things  and  leave  on  Wednesday  morn- 
ing, November  6;  that  he  would  not  go  but  his  wife  would 
go  with  her  and  he  would  stay  and  prepare  the  goods  for 
shipment  to  Columbus;  that  in  this  conversation  he  stated 
they  would  live  in  Columbus  until  after  the  baby  was  bom, 
when  they  would  give  it  jto  his  mother  and  then  come  back 
to  Sycamore  and  nobody  would  ever  know  anything  about 
it ;  that  the  next  day,  November  4,  Joseph  Ogden,  the 
chief  of  police  of  Sycamore,  came  to  the  Ehincan  home  and 
took  her  across  the  street  to  Mrs.  Mitchell,  the  wife  of  a 
member  of  the  police  force,  where  she  was  interrogated  as 
to  her  condition;  that  at  that  time  plaintiff  in  error  was 
working  in  the  country,  near  Sycamore ;  that  he  came  home 
that  evening  about  six  o'clock,  when  Mrs.  EHmcan  told  him 
that  Ogden  had  been  there;  that  he  asked  both  his  wife 
and  the  prosecutrix  whether  either  of  them  had  told  Ogden 
what  was  the  matter,  and  upon  receiving  negative  responses 
he  told  his  wife  to  get  ready  and  take  the  witness  immedi- 
ately to  the  city  of  DeKalb  and  that  they  would  go  to  Chi- 
cago from  there;  that  Mrs.  Duncan,  without  waiting  for 
the  evening  meal,  took  the  clothes,  which  had  been  washed 
that  day,  from  the  line  and  in  company  with  prosecutrix 
went  to  the  outskirts  of  the  city  of  Sycamore,  where  they 
took  an  interurban  car  for  the  city  of  DeKalb;  that  on 
arriving  at  DeKalb  they  went  to  the  home  of  a  brother 
of  Mrs.  Dimcan;  that  Mrs.  Duncan  returned  to  Sycamore 
during  the  evening,  and  about  half-past  ten  o'clock  that 
night  plaintiff  in  error  came  to  the  house  of  his  brother-in- 
law,  entered  the  bed-room  of  the  prosecutrix  and  told  her 
not  to  be  afraid,  as  they  would  both  be  over  in  the  morn- 
ing; that  about  three  o'clock  the  following  morning  Ogden' 
and  Mitchell  came  in  an  automobile  and  took  her  back  to 
Sycamore;  that  they  went  to  the  police  station  and  re- 
mained in  the  office  there  until  about  half -past 'seven  o'clock ; 
that  after  she  arrived  at  the  police  station  she  heard  plain- 
tiff in  error  talking  there  in  a  cell  near  the  office ;   that  he 
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was  crying  and  saying  he  did  not  do  anything  to  the  kid 
and  they  needn't  blame  him  for  it.  She  testified  further 
that  on  the  8th  dav  of  November  she  was  taken  to  a  ma- 
ternity  home  in  the  city  of  Chicago,  and  on  the  13th  day 
of  February,  191 3,  while  there,  gave  birth  to  a  child. 

The  other  evidence  on  the  part  of  the  People  tends  to 
prove  that  while  the  prosecutrix  resided  in  the  home  of 
plaintiff  in  error  she  was  never  seen  in  the  company  of, 
and  was  never  known  to  receive  the  attention  of,  any  man 
or  boy ;  that  when  she  was  not  attending  school  or  Sabbath 
school  or  engaged  in  her  duties  about  the  Duncan  home  she 
was  never  seen  in  the  company  of  anyone  except  the  EHm- 
cans ;  that  plaintiff  in  error  had  ample  opportunity  to  com- 
mit the  act  complained  of;  that  his  wife,  at  the  time  both 
acts  of  sexual  intercourse  are  alleged  to  have  occurred,  was 
working  at  the  steam  laundry  from  seven  o'clock  in  the 
morning  until  six  in  the  evening  of  every  day  except  Sat- 
urday and  Sunday  and  excepting  the  noon  hour;  that  the 
plaintiff  in  error  for  some  days  after  his  release  from  the 
county  jail  on  April  2  was  not  engaged  in  any  work  and 
was  about  the  house  at  times  when  he  and  the  prosecutrix 
were  alone;  that  he  returned  home  from  his  work  at  half- 
past  five  o'clock  on  the  evening  of  November  4,  191 2,  and 
later  that  evening  went  to  the  city  of  DeKalb,  arriving 
there  about  half-past  ten  o'clock,  and  returned  to  the  city 
of  Sycamore  on  the  car  leaving  DeKalb  at  eleven  o'clock; 
that  when  he  returned  to  Sycamore  he  was  intoxicated  and 
was  arrested  and  placed  in  the  police  station  because  of  his 
drunken  condition ;  that  earlier  that  evening  he  had  gone,  to 
the  home  of  Mps.  Whitney,  a  sister  of  his  wife,  and  asked 
her  if  she  knew  where  Mrs.  Dimcan  and  Eva  were,  stating 
that  they  were  not  at  home ;  that  at  that  time  he  informed 
Mrs.  Whitney  that  he  was  about  to  send  some  ducks  he 
4iad,  to  his  mother,  at  Columbus,  Ohio;  that  afterwards, 
when  he  had  been  released  on  bond  pending  the  action  of 
the  grand  jury,  he  informed  Mrs.  Whitney  that  when  he 
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asked  her  about  his  wife  and  Eva  on  the  evening  of  No- 
vember 4  he  knew  they  were  in  DeKalb  at  the  home  of 
his  wife's  brother,  and  that  he  had  agreed  to  go  there  on 
the  7 :30  car  but  had  got  hold  of  some  whisky  and  did  not 
go;  that  when  he  was  taken  in  custody  the  night  of  No- 
vember 4  he  was  informed  it  was  because  of  his  drunken 
condition,  and  although  he  had  not  then  been  charged  by 
anyone  with  the  crime  of  rape,  while  confined  in  the  police 
station  he  kept  repeating  that  he  had  done  nothing  to  the 
kid  and  that  they  couldn't  blame  him  for  it ;  that  the  follow- 
ing morning,  when  Ogden  told  him  Eva  had  charged  him 
with  being  responsible  for  her  condition,  he  said,  '*Well, 
if  the  kid  says  so  I  will  have  to  take  my  medicine;"  that 
while  he  was  confined  in  the  jail,  and  prior  to  his  release 
on  bond,  he  attempted  to  commit  suicide.  Other  incidents 
having  a  slight  tendency  to  corroborate  the  testimony  of  the 
prosecutrix  were  also  shown. 

Six  witnesses  testified  that  the  general  reputation  of 
Eva  Hamel  in  that  community  for  truth  and  veracity  was 
bad  and  that  they  would  not  believe  her  under  oath.  Five 
witnesses  testified  to  her  good  reputation  for  truth  and 
veracity.  The  defense  attempted  to  impeach  Eva  Hamel  in 
other  particulars,  and  to  show  that  on  different  occasions 
she  had  made  statements  contradictory  to  her  testimony  in 
court.  On  her  cross-examination  she  was  asked  if  she  did 
not  state  to  Mrs.  Duncan,  after  she  had  told  her  of  her 
condition,  that  a  certain  young  man  (naming  him)  was 
the  cause  of  it.  She  answered  that  she  did,  and  then  tes- 
tified that  she  had  not  charged  this  young  man  with  being 
responsible  for  her  condition,  but  that  Mrs.  IXuican  ke[)t 
asking  her  if  this  one  or  that  one  was  responsible,  and 
when  she  asked  her  if  it  was  this  person  she  told  her  it 
was,  because  she  did  not  want  her  to  ask  anything  more 
about  it.  When  the  prosecutrix  was  brought  back  from 
DeKalb  early  in  the  morning  of  November  5  she  was  in- 
terrogated by  Ogden,  Mitchell  and  J.  D.  Beckler,  the  mayor. 


1 


350  The  People  v.  Duncan.  [261  DL 

in  the  office  at  .the  police  station.  It  was  through  the  ef- 
forts of  Beckler  that  she  had  been  placed  in  the  home  of 
the  Duncans  and  he  had  always  taken  a  kindly  interest  in 
her  welfare.  In  response  to  the  questions  of  these  men  as 
to  who  was  responsible  for  her  condition,  she  replied  that 
it  was  a  fellow  by  the  name  of  Bill,  whom  she  had  met  in 
front  of  a  restaurant  in  Sycamore  and  with  whom  she  had 
gone  down  along  the  railroad  track.  She  admitted  having 
made  these  statements,  and  gave  as  a  reason  that  while 
she  was  sitting  in  the  office  of  the  police  station  she  recog- 
nized the  voice  of  plaintiff  in  error,  who  was  then  confined 
in  a  near  by  cell,  and  it  was  because  of  her  fear  of  him 
that  she  made  these  statements.  These  statements  com- 
prise the  only  proof  tending  to  show  that  Eva  HameJ  was 
ever  in  the  company  of  any  man  or  boy  other  that  plaint 
tiff  in  error.  Officer  Mitchell  testified  that  he  was  in  the 
police  station  practically  all  the  time  the  prosecutrix  was 
there  on  the  morning  of  November  5  and  that  he  did  not 
hear  any  sound  or  exclamation  by  plaintiff  in  error  and 
that  anything  that  he  might  have  said  could  not  have  been 
heard  in  the  office.  Prosecutrix  is  corrobcwated  in  her  tes- 
timony in  this  respect  by  Ogden,  who  testified  that  he 
heard  the  plaintiff  in  error  crying  as  they  sat  in  the  front 
office  and  heard  him  use  the  same  language  testified  to  by 
her.  She  is  contradicted  in  some  respects  by  Mrs.  Mitch- 
ell, who  testified  that  when  she  examined  the  girl  she  de- 
nied to  her  that  she  was  pregnant,  and  also  told  her  that 
plaintiff  in  error  had  never  done  her  any  wrong  but  had 
always  acted  like  a  gentleman.  The  girl  admits  that  she 
denied  her  pregnancy  to  Mrs.  Mitchell,  but  she  denies  that 
anything  was  said  in  reference  to  plaintiff  in  error  or  his 
treatment  of  her.  Lillian  Snyder,  a  witness  for  the  de- 
fense, testified  that  during  the  month  of  May,  19 12,  the 
prosecutrix  was  at  her  residence,  which  was  near  the  Dun- 
can home,  selling  horseradish;  that  she  told  her  on  that 
occasion  she  had  taken  turpentine  and  that  it  made  her 
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sick ;  that  when  she  asked  her  why  she  had  taken  that,  she 
said  she  had  been  told  that  that  would  keep  people  from 
having  babies.  She  also  testified  that  on  this  occasion  the 
prosecutrix  told  her  she  must  hurry  home,  as  she  had  been 
down  the  railroad  track  with  a  boy  and  Mrs.  Duncan  would 
scold  her  if  she  was  late.  The  prosecutrix  testifies  that  this 
conversation  never  occurred  and  that  she  had  never  been  at 
Mrs.  Snyder's  home.  Another  witness  testified  that  during 
that  summer  she  saw  prosecutrix  in  the  yard  at  the  Snyder 
home. 

Plaintiff  in  error  denies  that  he  ever  had  intercourse 
with  prosecutrix  or  that  he  ever  attempted  to  take  any  lib- 
erties with  her  person.  He  denies  the  testimony  of  prose- 
cutrix in  reference  to  the  offer  to  have  an  abortion  per- 
formed and  to  the  proposed  visit  to  Chicago  or  Columbus, 
but  he  makes  no  explanation  of  the  removal  of  the  prose- 
cutrix to  DeKalb  on  the  night  of  November  4  or  of  his 
visit  to  her  at  the  home  of  his  brother-in-law  that  night. 
He  denies  the  statements  attributed  to  him  by  prosecutrix 
and  Ogden  in  the  police  station  at  Sycamore.  On  the  other 
hand,  he  testifies  that  when  Ogden  informed  him  that  the 
girl  had  accused  him  he  denied  his  guilt.  He  admits  that 
he  attempted  to  take  his  life  while  confined  in  the  jail  and 
that  he  intended  to  kill  himself,  and  gave  as  a  reason  that 
he  had  been  confined  in  the  jail  for  several  days;  that 
neither  his  wife  nor  any  of  his  friends  had  come  to  see 
him;  that  he  had  been  unable  to  see  an  attorney,  and  that 
he  became  despondent  and  discouraged. 

It  is  complained  that  the  court  erred  in  permitting  tes- 
timony as  to  the  conduct  of  plaintiff  in  error  with  other 
girls  of  tender  years.  The  basis  for  this  contention  is  the 
testimony  of  prosecutrix  as  to  what  he  said  to  her  while 
they  were  indulging  in  the  act  of  intercourse  on  May  7. 
This  testimony  was  not  admitted  for  the  purpose  of  show- 
ing that  plaintiff  in  error  had  been  guilty  of  any  crime  or 
impropriety  with  any  other  woman.    It  was  admissible  as 
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a  part  of  the  res  gestce  to  show  the  means  he  had  used  to 
procure  the  consent  of  the  prosecutrix  to  the  act  and  to 
insure  her  silence  thereafter.  It  does  not  appear  from  this 
testimony  what  the  age  of  Gussie  Enford  was  or  that  plain- 
tiff in  error  had  ever  had  intercourse  with  his  first  wife  be- 
fore they  were  married.  It  is  immaterial  for  the  purposes 
of  this  case  whether  plaintiff  in  error  stated  the  truth  to 
the  prosecutrix  in  reference  to  Gussie  Enford  or  his  first 
wife.  This  testimony  was  only  material  to  show  the  means 
used  by  plaintiff  in  error  both  to  bring  about  the  consent 
of  the  prosecutrix  to  the  act  and  to  procure  her  silence. 

At  the  close  of  all  the  testimony  the  defense  moved  that 
the  People  be  required  to  elect  as  to  which  act  of  inter- 
course would  be  relied  upon  for  conviction.  The  State's 
attorney  elected  to  rely  upon  the  act  of  May  7.  It  is  now 
contended  that  having  first  offered  evidence  as  to  the  com- 
mission of  the  act  of  April  4,  that  constituted  an  election  on 
the  part  of  the  People  and  that  proof  of  the  crime  charged 
should  have  been  confined  to  that  act.  Plaintiff  in  error  was 
not  charged  with  having  committed  a  forcible  rape.  The 
prosecutrix  admits  that  in  eafli  instance  she  consented  to 
the  act.  If  the  act  was  committed  as  testified  to  by  her  it 
constitutes  rape  only  because  of  her  age.  Under  these  cir- 
cumstances riiore  than  one  act  of  intercourse  with  the  com- 
plaining witness  may  be  proved, — not  for  the  purpose  of 
proving  distinct  offenses,  but  for  showing  the  relations  ex- 
isting between  the  parties  and  for  corroborating  the  testi- 
mony of  the  complaining  witness  as  to  the  particular  act 
relied  on  for  conviction.  (People  v.  Gray,  251  111.  431.) 
The  prosecution  was  not  required  to  elect  as  to  which  act 
it  would  rely  upon  for  a  conviction  until  after  the  proof 
was  in. 

The  admission  of  the  proof  of  the  attempt  of  plaintiff 
in  error  to  take  his  life  while  confined  in  the  county  jail  is 
assigned  for  error.  It  has  been  universally  held  that  the 
escape  from  custody  or  flight  of  one  accused  of  crime  may 
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be  proven  upon  the  trial  as  a  fact  raising  a  presumption  of 
guilt.  It  is  insisted  that  an  attempt  at  suicide  is  not  analo- 
gous to  flight  or  escape  from  custody,  for  the  reason  that 
in  fleeing  the  accused  is  attempting  to  escape  punishment 
entirely,  whereas  in  attempting  suicide  he  is  endeavoring 
to  inflict  upon  himself  the  highest  punishment  known  to 
the  law;  and  it  is  also  pointed  out  as  a  matter  of  com- 
mon knowledge  that  many  people  commit  suicide  who  are 
diarged  with  no  offense  and  who  do  so  for  various  and 
sometimes  trivial  reasons.  While  it  may  be  true  that  one 
entirely  innocent  of  the  charge  might  under  like  circum- 
stances attempt  to  flee,  escape  from  custody  or  take  his  life, 
it  is  not  the  action  that  would  be  expected  of  an  innocent 
man,  and  such  acts  could  in  no  sense  be  interpreted  as  in- 
dicating innocence.  On  the  other  hand,  it  is  undoubtedly 
^true  that  one  guilty  of  the  charge  might  prefer  to  avoid  the 
humiliation  and  disgrace  of  a  conviction  and  escape  the 
punishment  imposed  by  law  by  taking  his  life,  just  as  he 
might  seek  to  accomplish  the  same  result  by  flight  or  escape 
from  custody.  The  fact  that  defendant  attempted  to  com- 
mit suicide  was  a  circumstance  which  was  proper  to  be 
taken  into  consideration  by  the  jury  in  connection  with  all 
the  other  facts  and  circumstances  proven. 

Plaintiff  in  error  testified  in  his  own  behalf  that  he  had 
attempted  to  take  his  life  while  confined  in  the  jail,  and 
was  permitted  to  explain  his  motive  and  the  reasons  which 
prompted  him  to  ,do  so.  While  testifying  on  this  subject 
he  stated  that  before  attempting  to  take  his  life  he  had 
made  a  statement  in  a  bank  book  which  he  had  in  his 
pocket,  and  that  the  sheriff  had  taken  this  book  away  from 
him  after  he  had  stabbed  himself.  A  demand  was  made 
for  the  production  of  the  book  but  it  was  not  produced,  and 
plaintiff  in  error  testified  that  he  had  not  seen  the  book 
since  and  did  not  then  have  it  in  his  possession-.  He  was 
asked  what  he  had  written  in  this  book,  and  to  this  ques- 
tion an  objection  was  sustained.     This  was  followed  by  a 
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series  of  questions  as  to  what  the  writing  consisted  of.  To 
all  these  questions  objections  were  sustained,  and  this  ac- 
tion of  the  court  is  complained  of  as  error.  No  offer  was 
made  to  prove  what  this  memorandum  contained.  Without 
the  contents  of  the  memorandum  before  us  there  is  nothing 
for  us  to  review,  as  in  its  absence  we  have  no  means  of 
determining  whether  the  rulings  of  the  court  were  correct. 
"The  defense  called  the  wife  of  plaintiff  in  error  as  a 
witness  and  the  court  refused  to  allow  her  to  testify  oh 
any  subject.  It  is  insisted  that  she  is  a  competent  witness 
to  contradict  the  testimony  of  prosecutrix  in  reference  to 
conversations  had  with  Mrs.  Duncan  in  the  presence  of  the 
plaintiff  in  error  and  the  conversations  which  the  prosecu- 
trix testified  she  had  overheard  between  Mrs.  Duncan  and 
her  husband.  At  common  law  a  wife  could  not  be  a  wit- 
ness for  or  against  her  husband  as  to  any  matter,  and  this, 
rule  of  the  common  law  has  not  been  modified  by  statute 
so  as  to  permit  a  wife  to  testify  either  for  or  against  her 
husband  in  a  case  of  this  kind. 

It  is  complained  that  the  court  erred  in  the  latitude  al- 
lowed the  State's  attorney  in  the  cross-examination  of  Mrs. 

^  Snyder,  whose  testimony  is  set  out  above.  The  State's  at- 
torney was  permitted,  over  the  objection  of  the  plaintiff  in 
error,  to  interrogate  her  as  to  her  relations  with  her  hus- 
band before  they  were  married  and  to  elicit  the  fact  that 
she  had  a  child  by  him  before  marriage.  She  was  then 
questioned  minutely  as  to  the  conduct  of  her  home  and  as 

,  to  occurrences  there,  for  the  evident  purpose  of  showing 
that  she  was  a  woman  of  questionable  character  aijd  loose 
morals  and  that  she  was  engaged  in  running  a  disreputable 
house.  She  denied  all  insinuations  as  to  her  misconduct, 
but  the  defendant  insists  that  it  was  error  to  permit  this 
examination.  The  cross-examination  was  improper  and  the 
objections  of  plaintiff  in  error  should  have  been  sustained. 
The  only  purpose  of  the  cross-examination  was  to  cast  re- 
flections upon  the  chastity  of  the  witness  and  thus  degrade 
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and  disgrace  her  in  the  eyes  of  the  jury.  This  was  not  the  n 
proper  method  to  impeach  the  witness.  Some  of  the  ques- 
tions called  for  an  admission  or  a  denial  of  matters  that 
were  extremely  lewd  and  vulgar,  and  had  the  witness  tes- 
tified to  any  very  material  fact  in  controversy  it  would  be 
a  grave  question  whether  the  sanction  of  the  court  to  this 
cross-examination  -would  not  constitute  reversible  error, 
even  though  the  witness  denied  each  charge  and  insinua- 
tion involved  in  the  questions  propounded  by  the  State's 
attorney.  The  matters  testified  to  by  this  witness  were  of 
minor  importance,  and  although  by  his  cross-examination 
the  State's  attorney  may  have  succeeded  in  discrediting  her 
in  the  eyes  of  the  jury,  we  do  not  think  this  so  prejudicial 
as  to  warrant  a  reversal  of  the  case. 

When  this  witness  was  about  to  leave  the  stand  the 
State's  attorney  stated  in  the  presence  of  the  jury,  "I  de- 
sire to  swear  out  a  complaint  and  have  Lillian  Snyder  ar- 
rested on  a  charge  of  perjury,"  to  which  the  court  replied, 
"Motion  denied,"  and  it  is  insisted  that  this  was  prejudi- 
cial. This  action  of  the  State's  attorney  was  inexcusable. 
If  he  felt  that  the  witness  should  be  prosecuted  for  perjury 
he  should  have  gone  about  procuring  her  arrest  in  an  or- 
derly manner.  It  was  not  necessary  for  him  to  make  this 
statement  in  the  presence  of  the  jury.  Mrs.  Snyder  was  a 
resident  of  Sycamore,  and  if  the  State's  attorney  desired 
to  procure  her  arrest  and  to  prosecute  her  on  any  charge 
she  could  have  been  easily  found.  For  the  reasons  just 
givep  in  connection  with  the  complaint  made  as  to  the 
cross-examination  of  this  witness  we  do  not  believe  that 
this  was  so  prejudicial  as  to  warrant  a  reversal. 

One  bailiff  was  sworn  to  attend  the  jury  during  the 
trial,  but  it  appears  that  on  some  occasions  when  the  jury 
were  taken  to  and  from  their  meals  the  sheriff  accompanied 
them  together  with  the  bailiff,  and  on  one  or  two  occasions 
he  remained  with  them  and  the  bailiff  on  the  court  house 
lawn  during  intermissions.    On  these  occasions  it  does  not 
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appear  that  any  word  was  spoken  between  the  sheriff  and 
any  member  of  the  jury.  On  one  occasion,  while  the  jury 
were  outside  the  court  house,  the  wives  of  two  of  the  mem- 
bers asked  permission  to  speak  to  their  husbands.  This 
was  denied  them,  whereupon  one  handed  her  husband  a 
small  sum  of  money  and  the  other  handed  her  husband 
some  clean  linen.  The  woman  who  handed  her  husband 
the  money  said  nothing.  The  other  woman  conversed  with 
her  husband  for  a  moment  or  two  in  the  presence  of  the 
bailiff.  It  is  not  claimed  that  plaintiff  in  error  was  preju- 
-diced  in  any  way,  except  by  the  mere  fact  that  the  sheriff 
accompanied  the  jury  and  the  fact  that  the  wives  of  two 
of  the  jurymen  were  permitted  to  see  their  husbands  under 
the  conditions  stated.  It  was  the  duty  of  the  officer  in 
charge  to  keep  the  jury  at  all  times  entirely  removed  from 
the  company  of  others.  It  was  indiscreet  at  any  time  to 
permit  them  to  be  in  company  with  others,  but  unless  it  is 
clearly  shown  that  they  were  by  this  exposure  operated  on 
in  some  way  to  the  prejudice  of  plaintiff  in  error  the  ver- 
dict should  not  be  set  aside  for  that  cause  alone.  Adams 
V.  People,  47  111.  376. 

Plaintiff  in  error  complains  of  the  action  of  the  court 
in  refusing  to  give  two  instructions,  each  of  which,  in  sub- 
stance, stated  that  the  fact  of  the  birth  of  the  child  on 
February  13,  191 3,  was  no  evidence  that  plaintiff  in  error 
was  guilty  of  the  crime  of  rape.  The  prosecutrix  testified 
that  after  the  first  act  of  intercourse  she  had  her  regular 
monthly  sickness  in  the  latter  part  of  April ;  that  the  last 
act  of  intercourse  was  on  May  7,  after  which  her  menses 
ceased,  and  that  on  February  13  (282  days  thereafter)  she 
gave  birth  to  a  child.  The  birth  of  the  child  occurred 
within  the  regular  period  of  gestation  as  testified  to  by 
witnesses  on  behalf  of  the  People,  and  as  it  corroborated 
the  testimony  of  prosecutrix  that  plaintiff  in  error  had  in- 
tercourse with  her  on  May  7,  it  was  competent  to  prove 
the  fact  as  a  corroborative  circumstance.    By  these  instrnc- 
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tions  the  jury  would  have  been  told  that  the  fact  of  the 
birth  of  the  child  was  no  evidence  whatever  in  the  case, 
and  they  were  properly  refused.  Plaintiff  in  error  relies 
upon  Kevern  v.  People,  224  111.  170,  in  support  of  his 
position  that  these  instructions  should  have  been  given.  In 
that  case  it  was  not  claimed  that  the  birth  of  the  child 
resulted  from  the  act  of  intercourse  there  complained  of, 
but  the  prosecutrix  testified  that  at  the  time  Kevern  was 
charged  with  having  committed  the  rape  upon  her  she  was 
then  with  child,  and  had  been  in  that  condition  for  three 
months.  What  was  said  in  the  Kn'ern  case  in  reference  to 
the  effect  of  the  birth  of  a  child  has  no  application  to  the 
state  of  facts  disclosed  here. 

Complaint  is  also  made  of  the  refusal  of  the  court  to 
give  an  instruction  that  the  charge  of  rape  is  easy  to  make, 
difficult  to  prove  and  more  diffiailt  to  disprove,  and  that  it 
is  the  duty  of  the  jury  to  carefully  and  deliberately  con- 
sider, compare  and  weigh  all  the  testimony,  etc.,  and  if 
from  all  the  facts  and  circumstances  they  have  a  reason- 
able doubt  as  to  the  truth  of  the  charge,  it  is  their  duty  to 
find  the  defendant  not  guilty.  This  instruction  has  fre- 
quently been  given  in  many  jurisdictions,  but  we  know  of 
no  case  that  has  ever  been  reversed  because  of  the  refusal 
to  give  it.  That  the  charge  of  rape  against  a  person  is 
easy  to  make,  difficult  to  prove  and  more  difficult  to  dis- 
prove is  not  a  proposition  of  law,  but  it  is  more  properly 
an  argimient  which  might  legitimately  be  made  to  the  jury. 
The  court  did  not  err  in  refusing  this  instruction. 

At  the  request  of  the  People  the  court  gave  several  in- 
structions as  to  what  is  meant  by  circumstantial  evidence 
in  criminal  cases.  The  giving  of  these  instructions  is  com- 
plained of,  upon  the  ground  that  proof  of  the  crime  rests 
alone  upon  the  unsupported  and  uncorroborated  testimony 
of  Eva  Hamel,  and  that  there  were  no  circumstances 
proven  which  would  permit  of  the  giving  of  such  instnic- 
tions.     Aside  from  the  direct  testimony  of  the  prosecutrix 
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to  the  commission  of  the  act  there  were  many  corroborat- 
ing circumstances  proven  which  tended  to  show  the  guilt  of 
plaintiff  in  error.  The  attempt  to  spirit  the  girl  away ;  the 
statements  testified  to  as  having  been  rhade  by  plaintiff  in 
error  in  the  police  station;  his  attempt  at  suicide  in  the 
jail;  the  birth  of  the  child  within  282  days  after  the  al- 
leged act  of  intercourse;  the  fact  that  the  complaining 
witness  had  never  been  seen  in  the  company  of  other  men 
and  boys,  and  that  plaintiff  in  error  had  ample  opportunity 
to  have  committed  the  act  complained  of,  are  all  circum- 
stances which  tend  to  corroborate  the  testimony  of  the 
prosecutrix  and  to  establish  the  fact  that  the  crime  had 
been  committed  by  plaintiff  in  error.  Under  the  state  of 
the  proof  in  this  case  these  instructions  were  properly  given. 

At  the  request  of  the  People  the  court  instructed  the 
jury  that  testimony  had  been  introduced  to  impeach  cer- 
tain witnesses,  and  testimony  had  also  been  introduced 
tending  to  sustain  their  reputation  for  truth  and  veracity 
"and  their  general  moral  character,*'  and  concluded  by  in- 
structing them  that  they  were  to  consider  such  testimony  as 
bearing  upon  the  credibility  of  such  witnesses.  As  the  rep- 
utation of  the  prosecutrix  was  the  only  one  thus  assailed 
and  as  it  was  only  questioned  in  respect  to  truth  and  verac- 
ity, it  is  complained  that  it  was  error  to  give  an  instruction 
stating  that  testimony  had  been  introduced  tending  to  sus- 
tain her  general  moral  character.  This  expression  had  no 
proper  place  in  the  instruction,  and,  no  doubt,  was  inad- 
vertently inserted.  We  are  unable  to  perceive,  however, 
wherein  it  was  harmful.  The  moral  character  of  the  prose- 
cutrix was  not  and  could  not  have  been  put  in  issue,  and 
the  jury  could  not  have  l)een  misled  by  this  expression. 

The  jury  were  further  instructed  on  behalf  of  the  Peo- 
ple, in  substance,  that  they  were  not  required  to  be  satis- 
fied, beyond  a  reasonable  doubt,  of  each  link  in  the  chain 
of  circumstances  relied  upon  to  establish  guilt,  but  it  was 
sufficient  if,  taking  the  testimony  all  together,  they  were 
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satisfied,  beyond  a  reasonable  doubt,  of  the  guilt  of  plain- 
tiff in  error.  This  instruction  has  been  expressly  approved 
in  Siebert  v.  People,  143  111.  571,  where  conviction  was 
had  upon  circumstantial  evidence,  alone.  Under  the  facts 
shown  in  this  case  the  simile  of  a  chain  and  its  links  is 
not  applicable,  but  as  applied  to  the  evidence  this  instruc- 
tion could  only  be  understood  as  stating  that  if  from  the 
whole  evidence  the  jury  had  no  reasonable  doubt  of  guilt 
they  should  convict  although  they  might  entertain  such 
doubt  as  to  some  particular  circumstance,  which  is  the  cor- 
rect rule.  {Weaver  v.  People,  132  111.  536;  Carlton  v. 
People,  150  id.  181;  Henry  v.  People,  198  id.  162;  Peo- 
ple V.  Scarbak,  245  id.  435.)  While  the  instruction  was 
technically  erroneous  it  was  not  prejudicial  to  give  it. 

The  jury  were  instructed  as  to  the  form  of  their  ver- 
dict in  .case  they  should  find  the  defendant  guilty  and  fix 
his  punishment  at  imprisonment'  in  the  penitentiary  for 
life,  the  form  in  case  they  should  find  him  guilty  and  fix 
his  punishment  at  imprisonment  in  the  penitentiary  for  a 
period  of  years,  and  the  form  in  case  they  should  find  him 
not  guilty.  The  indictment  contained  two  counts  charging 
an  assault  with  intent  to  commit  rape,  but  no  instruction 
was  given  as  to  the  form  of  the  verdict  in  case  the  jury 
should  find  plaintiff  in  error  guilty  under  these  two  counts. 
No  complaint  is  made  of  the  correctness  of  the  instructions 
as  to  the  form  of  the  verdict,  except  that  it  is  contended 
that  each  of  the  two  instructions  in  reference  to  a  verdict 
of  guilty  begins,  "The  court  instructs  the  jury,"  whereas 
the  instruction  in  reference  to  the  verdict  of  not  guilty  is, 
'*If  the  jury  find  the  defendant  not  guilty  you  will  say  by 
your  verdict,  *We,  the  jury,  find  the  defendant  not  guilty.'  " 
It  is  complained  that  as  the  last  of  these  instructions  was 
different  in  its  phraseology  from  the  others  it  was  not 
likely  to  receive  the  consideration  it  should.  This  conten- 
tion is  wholly  without  merit.    The  instructions  were  proper. 
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It  is  complained  that  an  improper  form  of  verdict  was 
delivered  to  the  jury.  On  the  motion  for  a  new  trial 
the  clerk  of  the  court  testified  that  the  verdict  returned  was 
on  a  blank  form  such  as  is  kept  in  his  office ;  that  prior  to 
the  delivery  of  this  form  of  verdict  to  the  jury  the  trial 
judge  filled  in  the  necessary  blanks,  and  that  after  the 
printed  words  in  the  form,  "We,  the  jury,  find  the  defend- 
ant guilty  of,"  he  wrote  in  the  word  **rape,*'  which  is  fol- 
lowed by  the  printed  words,  "as  charged  in  the  indictment." 
It  is  not  shown  what  other  forms  of  verdict,  if  any,  were 
prepared  and  handed  to  the  jury.  It  is  contended  that  the 
trial  judge,  by  writing  in  the  word  "rape"  in  the  blank 
form  of  verdict,  withdrew  from  the  consideration  of  the 
jury  the  charge  made  against  plaintiff  in  error  in  two  counts 
of  the  indictment  of  an  assault  with  the  intent  to  commit 
rape,  and  this  contention  is  no  doubt  made  on  the  assump- 
tion that  no  blank  form  of  verdict  was  prepared  and  given 
to  the  jury  to  be  returned  in  case  they  found  plaintiff  in 
error  guilty  of  assault  with  intent.  There  is  no  merit  in 
this  contention.  The  court,  on  behalf  of  plaintiff  in  error, 
instructed  the  jury  that  if  "there  remains  in  the  minds  of 
the  jurors  a  reasonable  doubt  as  to  whether  or  not  the  de- 
fendant. Forest  Duncan,  had  intercourse  with  the  complain-  . 
ing  witness,  Eva  Hamel,  on  May  7,  191 2,  as  alleged  in  the 
indictment,  then  it  is  the  duty  of  the  jury,  under  the  law, 
to  find  the  defendant  not  guilty."  By  this  instruction,  given 
at  the  request  of  plaintiff  in  error,  the  court  withdrew  from 
the  consideration  of  the  jury  the  charge  of  assault  with  in- 
tent to  commit  rape.  This  instruction  was  properly  given, 
as  under  the  evidence  the  plaintiff  in  error,  if  guilty  of  any 
crime,  was  guilty  of  rape  alone,  and  he  had  the  right  to 
have  the  case  submitted  to  the  jury  on  that  theory.  It  will 
not  be  presumed,  as  counsel  seem  to  assume  in  their  argu- 
ment, that  this  was  the  only  form  of  verdict  delivered  to 
the  jury.  The  jury  were  fully  instructed  as  to  the  three 
forms  of  verdict  which  might  be  returned,  and  if  the  court, 
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having  handed  to  the  jury  a  prepared  form  of  verdict  which 
could  have  been  used  under  but  one  of  the  instructions, 
failed  to  also  deliver  to  the  jury  prepared  forms  of  verdict 
which  could  have  been  used  under  the  other  two  instruc- 
tions, that  fact  must  affirmatively  appear  before  plaintiff  in 
error  can  be  heard  to  complain  that  he  has  been  prejudiced 
in  that  particular. 

In  his  closing  argument  to  the  jury  the  State's  attorney 
treated  the  testimony  of  Eva  Hamel  as  to  what  plaintiff  in 
error  said  to  her  at  the  time  he  had  intercourse  with  her 
on  May  7  as  proof  of  acts  of  intercourse  with  other  girls. 
The  court  sustained  an  objection  to  the  statement  that  the 
ungovernable  lust  of  plaintiff  in  error  for  women  had  been 
the  one  thing  in  his  life  which  had  brought  him  to  where 
he  was,  remarking,  "There  is  nothing  like  that  in  the  rec- 
ord." He  was  then  permitted,  over  objection,  to  make  an 
inflammatory  argument,  to  the  effect  that  plaintiff  in  error 
had  been  guilty  of  improper  conduct  with  two  other  little 
girls.  It  was  clearly  wrong  to  permit  an  argument  of  this 
character.  The  proof  of  what  plaintiff  in  error  said  to  Eva 
Hamel  at  the  time  the  act  of  May  7  was  committed  was 
not  for  the  purpose  of  showing  that  he  had  been  intimate 
with  other  girls,  but  was  for  the  sole  purpose  of  showing 
the  arts  he  practiced  upon  the  girl  at  that  time  as  a  part 
of  the  res  gestcp.  It  was  improper  for  the  State's  attorney 
to  attempt  to  make  any  other  use  of  this  testimony.  If  the 
proof  in  this  case  left  any  reasonable  doubt  as  to  the  guilt 
of  plaintiff  in  error  we  would  not  hesitate  to  reverse  this 
judgment  because  of  this  action  of  the  State's  attorney. 
The  proof  of  his  guilt  is  so  clear  and  convincing,  however, 
that  we  are  of  the  opinion  that  the  jury  could  not  have 
arrived  at  any  other  verdict,  and  the  judgment  will  not  be 
disturbed  because  of  the  errors  which  have  intervened. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Adam  Rabi  Haj  vs.  The  American  Bottle  Company, 
Appellant. — (James  J.  Conway,  Appellee.) 

Opinion  filed  December  i/,  igrj — Rehearing  denied  Feb,  §,  1914. 

1.  Attorneys'  liens — Attorney's  Lien  act  must  be  strictly  fol- 
lowed. The  Attorney's  Lien  act  creates  a  liability  unknown  be- 
fore the  passage  of  the  act,  and  the  provisions  of  the  statute  must 
be  strictly  followed  in  order  to  establish  such  liability. 

2.  Same — there  mnst  be  personal  service  of  notice  by  attorney 
upon  party  sought  to  be  held.  The  Attorney's  Lien  act,  which 
requires  an  attorney  to  serve  notice,  in  writing,  upon  the  party 
against  whom  his  client  has  a  claim,  stating  the  attorney's  inter- 
est therein,  does  not  specify  how  such  notice  shall  be  served,  and 
hence  personal  service  of  the  notice  is  required  and  notice  by 
mail  is  not  sufficient. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Edgar  Eldredge, 
Judge,  presiding. 

Boys,  Osborn  &  Griggs,  for  appellant. 

Maurice  T.  Moloney,  and  Henry  M.  Kelly,  (James 
J.  Conway,  pro  se,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Adam  Rabi  Haj,  a  boy  under  the  age  of  twenty-one 
years,  had  a  claim  against  the  appellant,  the  American  Bot- 
tle Company,  for  damages  on  account  of  a  personal  injury 
received  while  employed  by  it,  and  on  March  19,  1912,  he 
and  his  father,  Sam  Haj,  entered  into  a  written  contract 
with  the  appellee,  James  J.  Conway,  by  which  it  was  agreed 
that  the  appellee  should  institute  and  prosecute  a  suit,  and 
in  case  of  recovery  should  receive  for  his  fees  one-third  of 
any  judgment  that  might  be  collected  or  one-third  of  any 
amount  which  would  be  received  in  settlement.     The  next 
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day  the  appellee  commenced  a  suit  in  the  circuit  court  of 
LaSalle  county  in  the  name  of  the  minor,  by  his  father 
as  next  friend,  against  the  appellant,  as  he  had  agreed  to 
do.  A  settlement  was  agreed  upon  between  the  appellant 
and  the  minor  and  his  next  friend,  and  the  parties  went  to 
Ottawa  for  the  purpose  of  completing  the  settlement  in  the 
court.  The  appellee  was  sent  for  but  could  not  be  found, 
as  he  was  absent  from  the  State.  A  jury  was  empaneled 
and  for  the  purpose  of  the  settlement  some  evidence  was 
heard,  and  there  was  a  verdict  for  the  plaintiff  for  $1000, 
on  which  judgment  was  entered,  and  it  was  paid.  During 
the  same  term  the  appellee  filed  his  petition  claiming  a  lien 
upon  the  judgment  for  one-third  of  the  amount  in  payment 
for  his  legal  services:  The  court  found  that  he  was  en- 
titled to  the  lien  and  entered  judgment  against  the  appel- 
lant for  $333.33.  The  judgment  of  the  circuit  court  was 
affirmed  by  the  Appellate  Court  for  the  Second  District, 
and  that  court  granted  a  certificate  of  importance  and  an 
appeal  to  this  court. 

On  the  hearing  of  the  petition  the  appellee  proved  that 
he  sent  a  written  notice  from  Ottawa  to  the  appellant  at 
Streator,  where  it  was  located,  by  mail,  enclosed  in  an  en- 
velope properly  stamped  and  addressed  and  postage  pre- 
paid, on  the  day  the  contract  was  made.  The  evidence  for 
the  appellant  was  that  no  one  was  authorized  to  receive  or 
open  mail  for  it  except  the  president,  the  superintendent 
and  a  book-keeper  employed  in  the  office  to  assist  the  presi- 
dent, and  they  all  testified  that  they  never  received  the  let- 
ter. If  the  letter  was  received  or  was  not,  it  is  a  question 
of  law  whether  service  of  notice  by  mail  is  a  compliance 
with  the  statute. 

The  act  creating  attorneys'  liens  and  for  enforcement 
of  the  same  provides  for  a  lien  for  the  amount  of  any  fee 
which  may  have  been  agreed  upon  by  and  between  such  at- 
torneys and  their  clients,  or,  in  the  absence  of  such  agree- 
ment, for  a  reasonable  fee :    *' Provided,  however,  such  at- 
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torneys  shall  serve  notice  in  writing  upon  the  party  against 
whom  their  clients  may  have  such  suits,  claims  or  causes 
of  action,  claiming  such  lien  and  stating  therein  the  inter- 
est they  have  in  such  suits,  claims,  demands  or  causes  *of 
action."  (Laws  of  1909,  p.  97.)  In  Carney  v.  Tully,  74 
111.  375,  where  the  question  was  whether  the  plaintiffs  had 
brought  themselves  within  the  provisions  of  the  Mechanic's 
Lien  statutfe,  which  provided  that  the  party  claiming  a  lien 
should  cause  a  notice  to  be  served  upon  the  owner,  lessee 
or  his  agent,  the  court  said :  "Service  of  a  written  notice 
always  means  actual,  personal  service."  In  Chicago  and 
Alton  Railroad  Co.  v.  Smith,  78  111.  96,  where  the  validity 
of  a  notice  was  in  question,  the  court  said :  "When  a  no- 
tice is  required  and  the  mode  of  service  is  not  specified,  the 
law  requires  that  it  shall  be  personal."  In  Wade  on  Law 
of  Notice  the  author  says  (sec.  1334)  :  "In  general,  how- 
ever, where  notice  is  required  by  statute  or  rule  of  court 
and  the  method  of  serving  the  same  is  not  laid  down,  it 
is  understood  that  there  shall  be  personal  service."  And 
again  (sec.  1342)  :  "We  have  seen  that  when  the  man- 
ner and  mode  of  service  is  not  pointed  out  by  the  statute, 
personal  service  is  generally  understood."  In  Wilson  v. 
Lowmaster,  181  111.  170,  it  was  a  question  whether  notice 
had  been  properly  served  under  a  statute  requiring  three 
months'  notice  to  the  executor  or  administrator  or  heirs  of 
a  deceased  judgment  debtor  of  the  existence  of  a  judgment 
or  decree  before  issuing  execution  or  proceeding  to  sell. 
It  was  held  that  the  notice  to  one  of  the  resident  heirs  was 
insufficient,  and  the  court  said :  "Under  the  statute  no  exe- 
cution could  issue  until  written  notice  had  been  given  to 
her,  as  she  resided  in  this  State.  The  service  of  this  no- 
tice should  have  been  i>ersonal," — citing  Chicago  and  Alton 
Railroad  Co.  v.  Smith,  supra.  That  decision  was  not  de- 
parted from  in  Kinkade  v.  Gibson,  209  111.  246.  The  case 
arose  under  the  same  statute  requiring  notice  to  the  ad- 
ministrator, executor  or  heirs,  and  the  court  said:     "The 


FikMi]  Haj  v.  American  Bottle  Co.  365 

statute  docs  not  specify  a  different  mode  of  service  of  the 
notice,  and  therefore  it  must  be  personal/' — again  citing 
Chicago  and  Alton  Railroad  Co.  v.  Smith.  It  was  held 
that  the  evidence  that  the  notice  was  mailed  was  not  suf- 
ficient, but  the  administrator  received  a  notice  and  took  it 
to  the  attorney  who  sent  it,  and  the  attorney  explained  it 
to  him.  That  was  held  to  be  a  compliance  with  the  stat- 
ute as  personal  service.  That  decision  is  not  authority  for 
saying  that  the  mailing  of  a  notice  is  sufficient  if  the  notice 
is  received.  In  the  Encyclopedia  of  Pleading  and  Practice 
(vol.  19,  p.  614,)  the  author  of  the  chapter  on  Service  of 
Process  and  Papers  says :  *'The  general  rule  in  regard  to 
the  service  of  process  or  legal  notice  is,  that  it  must  be 
served  personally  on  the  party  or  the  individual  in  question, 
unless  some  other  mode  is  specially  provided  for  that  pur- 
pose by  statute  or  has  been  otherwise  established  by  long 
and  recognized  practice  to  the  contrary."  In  29  Cyc.  11 19, 
it  is  said:  "Where  a  statute  directing  notice  to  be  given 
is  silent  as  to  the  manner  of  giving  it,  personal  service  is 
necessary."  In  the  American  and  English  Encyclopedia  of 
Law  (vol.  21,  2d  ed.  p.  583,)  the  rule  is  stated  as  follows: 
**Where  a  statute  requires  the  giving  of  notice  and  there 
is  nothing  in  the  context  of  the  law  or  in  the  circumstances 
of  the- case  to  show  that  any  other  notice  was  intended,  per- 
sonal notice  must  always  be  given." 

There  are  statutes  which  authorize  giving  notice  by 
mail,  and  that  method  being  provided,  a  compliance  with 
the  statute  is  sufficient.  (Bickerdike  y.  Allen,  157  111.  95.) 
There  are  also  situations  where  there  is  no  statute,  and  in 
order  to  relieve  a. party  from  further  liability,  as  in  the. 
case  of  the  dissolution  of  a  partnership  or  withdrawal  of  a 
member,  the  law  requires  notice  to  persons  who  haye  been 
dealing  with  the  firm,  and  in  such  a  case  proof  of  notice 
by  mail  is  prima  facie  evidence  that  the  notice  has  been 
received,  but  the  presumption  may  be  rebutted.  (Meyer 
V.  Krohn,  114  HI.  574;  Ybung  v.  Clapp,  147  id.  176.)    De- 
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cisions  under  statutes  prescribing  notice  by  mail  or  where 
there  is  no  statute  requiring  any  notice  can  have  no  in- 
fluence in  the  decision  of  this  case.  The  statute  creating 
the  attorney's  lien  creates  a  liability  unknown  before  the 
passage  of  the  act,  and  where  that  is  the  case  the  statute 
must  be  strictly  followed.  It  requires  notice,  differing  in 
that  respect  from  the  statute  in  New  York  and  perhaps 
other  States,  and  as  it  specifies  no  other  method  of  service, 
personal  service,  under  all  the  authorities,  is  required.  The 
appellee  not  having  complied  with  the  statute  creating  the 
lien  is  not  entitled  to  one. 

The  judgment  of  the  Appellate  Court  and  the  order  of 
the  circuit  cour4:  are  reversed  and  the  cause  is  remanded  to 

Reversed  and  remanded. 


George  A.  Daugherty  ct  al.  Appellees,  vs.  D.  W.  Car- 
nine,  Appellant. 

Opinion  filed  December  i^,  igij — Rehearing  denied  Feb.  6,  IQ14. 

1.  Elections — proceeding  to  contest  election  is  wholly  statu- 
tory, A  proceeding  to  contest  an  election  is  wholly  statutory,  and 
the  jurisdiction  of  courts  over  election  contests  must  be  exercised 
only  in  accordance  with  the  statute. 

2.  Samb — filing  petition  not  verified  by  affidavit  does  not  give 
court  jurisdiction.,  The  statutory  requirement  tkat  the  person  de- 
siring to  contest  an  election  shall  iile  a  statement,-  verified  by  affi- 
davit, setting  forth  the  points  upon  which  he  will  contest  the  elec- 
tion, is  jurisdictional  to  the  same  extent  as  the  requirements  that 
the  statement  shall  be  in  writing  and  be  filed  with  the  clerk  of 
the  proper  court  within  the  thirty-day  limit  prescribed,  and  if  the 
statement  is  not  sworn  to  the  court  has  no  jurisdiction  of.  the  case. 

3.  Pleading — when  filing  a  demurrer  does  not  waive  previous 
motion  to  strike.  A  motion  to  strike  an  unsworn  petition  to  con- 
test an  election  from  the  files  is  not  waived  by  the  filing  of  a  de- 
murrer after  the  motion  to  strike  is  overruled,  as  the  objection  is 
not  an  objection  to  jurisdiction  of  the  person  but  of  the  proceed- 
ing itself. 
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4.  Appeals  and  errors — when  sufficiency  of  petition  is  deter- 
mined by  petition  itself.  Where  a  motion  to  strike  an  unsworn 
petition  to  contest  an  election  from  the  files  is  (denied  and  no  mo- 
tion to  amend  the  petition  to  show  that  it  was  sworn  to  is  offered 
and  no  amendment  is,  in  fact,  made,  the  sufficiency  of  the  petition 
must  be  determined,  on  appeal,  by  the  petition  itself. 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  Isaac  Hudson,  Judge,  presiding. 

J.  K.  Martin,  and  E.  J.  Miller,  for  appellant. 

F.  M.  Harbaugh,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

At  the  town  election  held  on  the  first  day  of  April, 
1 91 3,  in  the  town  of  East  Nelson,  Moultrie  county,  D.  W. 
Carnine  was  declared  duly  elected  to  the  office  of  commis- 
sioner of  highways,  and  he  thereafter  qualified  and  en- 
tered upon  the  duties  of  his  office.  On  April  10  George 
A.  Daugherty,  W.  I.  Martin  and  J.  B.  Tabor  filed  a  notice 
and  petition  in  the  county  court  of  said  county  to  contest 
Camine's  election.  The  petition  alleged  that  the  contest- 
ants were  actual  residents  of  the  township,  and  that  they 
were,  and  had  been  for  the  year  last  past,  legal  electors  of 
said  township.  A  summons  was  issued  for  Carnine,  and 
he  appeared  and  entered  a  limited  appearance  for  the  pur- 
pose of  making  a  motion  to  strike  the  petition  from  the 
files.  This  motion  was  overruled.  Thereupon  the  defend- 
ant filed  a  general  demurrer  to  the  petition,  which  was  also 
overruled.  The  defendant  declining  to  answer  further,  the 
court  proceeded  to  hear  testimony  and  apparently  made  a 
re-count  of  the  ballots.  A  judgment  was  entered  finding 
that  W.  M.  Shaw  was  legally  elected  to  the  office  of  com- 
missioner of  highways.  The  defendant  excepted  to  the 
judgment  of  the  court,  and  for  the  purpose  of  having  the 
record  reviewed  has  brought  the  record  to  this  court  by 
an  appeal. 
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The  errors  assigned  are,  that  the  court  erred  in  overrul- 
ing the  motion  to  strike  the  petition  from  the  files  and  in 
overruling  the  demurrer,  and  in  entering  judgment  against 
appellant.  The  sufficiency  of  the  petition  to  give  the  court 
jurisdiction  was  raised  by  the  motion  to  strike,  and  its  suf- 
ficiency to  support  the  judgment  by  the  general  demurrer. 
In  our  opinion  only  one  question  requires  consideration. 

Appended  to  said  petition  is  the  following  form  of  af- 
fidavit : 

"State  of  Illinois,  i 
Moultrie  County.  \  "*' 
"George  A.  Daugherty,  being  one  of  the  contestants  herein 
named,  deposes  and  says  that  he  has  read  the  above  foregoing  no- 
tice of  the  contest  of  the  election  of  D.  W.  Carnine  to  the  office 
of  highway  commissioner  of  East  Nelson  township  and  knows  the 
contents  thereof,  and  that  the  same  is  true.  , 

George  A.  Daugherty. 

"Subscribed  and  sworn  to  before  me  this day  of  April, 

A.  D.  1913." 


Appellant  makes  the  point  that  the  court  erred  in  over- 
ruling the  motion  to  strike  the  petition  from  the  files  be- 
cause it  was  not  sworn  to.  It  will  be  noted  that  there  is  a 
form  of  affidavit  attached  to  the  petition  to  which  is  added 
the  name  of  one  of  the  contestants,  but  there  is  no  jurat 
to  said  affidavit,  signed  by  any  person  authorized  to  ad- 
minister oaths,  showing  that  the  affidavit  was  signed  and 
sworn  to  by  the  person  whose  name  is  signed  to  the  affi- 
davit, nor  is  there  any  proof  anywhere  in  the  record  show- 
ing that  the  petition  was,  in  fact,  sworn  to.  The  question 
here  presented  is  whether  a  petition  to  contest  an  election 
which  is  not  sworn  to  is  sufficient  to  give  the  court  juris- 
diction to  proceed  and  adjudicate  the  controversy. 

Proceedings  to  contest  an  election  are  purely  statutory 
and  have  no  vigor  outside  of  the  statute.  (Hall  v.  Thodc, 
75  111.  173.)  In  the  above  case  a  writ  of  error  was  dis- 
missed  by  this  court  which  brought  up  the  record  of  an 
election  contest,  on  the  ground  that  the  statute  provided 
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for  an  appeal  and  that  an  appeal  was  the  only  remedy.  In  . 
Allerton  v.  Hopkins,  i6o  111.  448,  it  was  held  that  a  court 
of  equity  had  no  jurisdiction  of  a  bill  of  review  to  correct 
errors  iq  a  proceeding  to  contest  an  election.  The  doctrine 
was  again  announced  that  the  proceeding  to  contest  an 
election  was  purely  statutory,  and  that  the  jurisdiction  of 
courts  over  election  contests  must  be  exercised  only  in  ac- 
cordance with  the  limitations  of  the  statute.  This  doctrine 
has  never  been  departed  from  in  this  State. 

Section  113  oi  chapter  46  of  Kurd's  Statutes  of  191 1 
provides  as  follows :  **The  person  desiring  to  contest  such 
election  shall,  within  thirty  days  after  the  person  whose 
election  is  contested  is  declared  elected,  file  with  the  clerk 
of  the  proper  court  a  statement,  in  writing,  setting  forth 
the  points  on  which  he  will  contest  the  election,  which 
statement  shall  be  verified  by  affidavit  in  the  same  manner 
as  bills  in  chancery  may  be  verified." 

The  above  statute  gives  a  cause  of  action  where  none 
existed  at  the  common  law.  The  legislature,  in  granting 
such  right,  had  the  power  to  impose  such  conditions  and 
limitations  as  it  saw  fit.  One  of  the  conditions  is  that  the 
petition  must  be  filed  within  thirty  days  after  the  person 
whose  election  is  contested  is  declared  elected.  No  one 
would  contend  that  the  court  could  take  jurisdiction  of 
an  election  contest  commenced  after  the  expiration  of  the 
thirty  days.  The  action  is  to  be  commenced  by  filing  with 
the  clerk  of  the  proper  court  a  statement  in  writing.  The 
legislature  here  gives  plain  directions  to  a  party  desiring  to 
avail  himself  of  the  statutory  right  to  contest  an  election. 
The  statement  must  set  forth  the  points  on  which  the  elec- 
tion will  be  contested,  and  finally  the  statute  requires  that 
the  statement  ''shall  be  verified  by  aflidaiit/'  etc.  Clearly 
a  statement  that  contained  no  points  upon  which  an  elec- 
tion could  be  contested  would  not  be  a  compliance  with 
this  statute,  and  a  proper  petition  in  writing,  duly  verified 
by  affidavit  but  filed  with  the  coroner  or  sheriff  or  with  the 
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board  of  supervisors,  would  not  be  a  compliance  with  the 
statute  and  would  confer  no  jurisdiction  upon  any  court  to 
act.  The  petition  must  be  filed,  under  the  statute,  with  the 
clerk  of  the  proper  court,  and  if  filed  with  the  clerk  of  the 
circuit  court  when  it  should  be  filed  with  the  clerk  of  the 
county  court,  or  znce  versa,  no  jurisdiction  would  attach. 
Clearly  the  filing  of  a  statement  or  petition  which  is  not 
verified  by  an  affidavit,  as  required  by  the  statute,  is  insuf- 
ficient to  authorize  the  court  to  proceed  until  the  defect  is 
corrected. 

The  rule  is  deducible  from  the  decisions  in  this  State 
that  where  a  statutory  right  is  given  upon  the  making  of 
an  affidavit  or  verifying  a  pleading  by  affidavit,  the  making 
of  such  affidavit  or  verification  is  a  condition  precedent 
which  must  be  complied  with  before  the  right  given  can  be 
claimed.  Section  96  of  the  Local  Improvement  act  of  1897 
limits  the  time  for  suing  out  a  writ  of  error  and  requires 
the  filing  of  an  affidavit  stating  certain  facts,  and  this  court 
has  uniformly  held  that  the  making  of  the  affidavit  is  a 
condition  precedent  to  the  right  to  a  writ  of  error,  and 
that  a  writ  sued  out  in  that  class  of  cases  without  the  fil- 
ing of  such  affidavit  does  not  give  the  party  a  right  to  a 
review.  (Hart  Bros.  v.  West  Chicago  Park  Comrs.  186 
111.  464;  Lingle  v.  City  of  Chicago,  212  id.  512.)  Sec- 
tion I  of  chapter  i  of  Kurd's  Statutes  provides  that  certain 
pleas  in  abatement  must  be  verified  by  the  affidavit  of  the 
person  offering  the  same  or  of  some  other  person  for  him. 
The  cases  holding  that  a  plea  in  abatement  which  is  not 
verified  by  affidavit  may  be  stricken  from  the  files  are  nu- 
merous. (See  Ryan  v.  Lander,  89  111.  554;  Life  Associ- 
ation of  America  v.  Fassett,  102  id.  315;  Grand  Lodge 
Brotherhood  of  Railroad  Trainmen  v.  Randolph,  186  id. 
89;  Spencer  v.  ^iEtna  Indemnity  Co.  231  id.  82.)  In  Con- 
2vay  V.  Sexton,  243  III.  59,  this  court  held  that  where  it 
appeared  from  the  face  of  the  petition  that  necessary  par- 
ties had  been  omitted,  the  objection  could  be  taken  on  a 
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motion  to  dismiss.  It  was  there  held,  in  accordance  with 
earlier  cases,  that  the  proceeding  to  contest  an  election  is 
to  all  intents  and  purposes  a  chancery  proceeding  and  sub- 
ject to  the  rules  that  govern  them.  It  is  a  general  rule  of 
chancery  pleading  that  every  answer  shall  be  verified  by 
an  oath  or  affirmation,  and  this  rule  is  recognized  by  sec- 
tion 21  of  our  Chancery  act.  An  unsworn  answer  filed 
where  one  under  oath  is  required  may  be  stricken  from  the 
files  on  motion,  and  this  is  well  established  chancery  prac- 
tice. (Danieirs  Ch.  PL — 5th  Am.  ed. — 784;  i  Ency.  of 
PI.  &  Pr.  892.)  An  answer  of  a  corporation  may  be 
stricken  from  the  files  where  it  is  not  signed  by  the  chief 
officer  or  the  seal  of  the  corporation  is  not  attached.  Ful- 
ton County  V.  Mississippi  and  Wabash  Railroad  Co.  21 

111.  337. 

Under  the  rules  of  chancery  practice,  which  apply  to 

proceedings  to  contest  elections  except  whe^^e  the  statute 
provides  otherwise,  the  filing  of  a  petition  without  its  be- 
ing sworn  to  as  the  statute  requires  was  such  a  defect  as 
required  the  court  to  strike  the  petition  from  the  files,  and 
the  county  court  erred  in  overruling  appellant's  motion  to 
strike  this  petition. 

Appellees  suggest  that  the  filing  of  a  demurrer  was  a 
waiver  of  the  previous  motion  to  strike.  The  effect  of  fil- 
ing the  demurrer  was  to  enter  the  general  appearance  of 
appellant.  Had  his  prior  motion  been  based  upon  a  want 
of  jurisdiction  of  the  person  then  the  doctrine  contended 
for  would  apply  and  the  filing  of  a  demurrer  would  be  to 
submit  the  person  of  the  defendant  to  the  jurisdiction  of 
the  court,  but  this  did  not  have  the  effect  of  curing  the  de- 
fect in  the  petition,  which  is  intended  to  bring  the  subject 
matter  of  controversy  under  the  jurisdiction  of  the  court. 

In  the  view  that  we  take  of  this  case  it  is  not  necessary 
to  consider  other  objections  pointed  out  to  the  petition  un- 
der the  demurrer. 
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The  court  undoubtedly  would  have  had  the  power  fo 
allow  an  amendment  by  permitting  the  officer  before  whom 
the  affidavit  was  sworn  to, — if  it  was,  in  fact,  sworn  to, — 
to  attach  his  jurat  had  appellees  made  a  cross-moti(Mi  for 
that  purpose.  But  no  amendment  wis  made  and  the  suf- 
ficiency of  the  petition  must  be  determined  in  its  present 
form.  The  petition  was  insufficient  under  the  law,  and  the 
motion  to  strike  it  from  the  files  should  have  been  allowed. 

The  judgment  of  the  county  court  of  Moultrie  county 
is  reversed  and  the  cause  remanded. 

Reversed  and  retnanded. 


The  Village  of  Odell,  Appellant,  vs.  The  Chicago  and 
At,ton  Railroad  Company,  Appellee. 

Opinion  filed  December  ij,  iqi^ — Rehearing  denied  Feb,  6,  1914* 

Special  assessments — ivhat  a  sufficient  compliance  with  stat- 
ute requiring  new  resolution  at  public  hearing.  Where  the  origi- 
nal resolution  for  an  improvement  is  modified  by  resolution  at  the 
public  hearing  and  further  consideration  of  the  improvement  **as 
modified"  is  postponed  to  a  future  date  to  which  the  hearing  is 
adjourned,  and  thereafter,  after  several  other  adjournments,  a  fur- 
ther modification  is  made  by  a  resolution  describing  the  change  so 
made  and  reciting  that  "the  scheme  as  thus  and  heretofore  modi- 
fied be  adhered  to,"  such  resolution  is  a  sufficient  compliance  with 
section  8  of  the  Local  Improvement  act,  concerning  the  adoption 
of  a  new  resolution.  (Hulbert  v.  City  of  Chicago,  213  111.  452, 
explained.) 

Appeal  from  the  County  Court  of  Livingston  county; 
the  Hon.  W.  C.  Graves,  Judge,  presiding. 

Morton  T.  Culver,  for  appellant. 

C.  C.  &  Louis  F.  Strawn,  (Dan  R.  Burke,  of  coun- 
sel,) for  appellee. 
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Mr.  Justice  Farmkr  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  comity  court 
sustaining  a  motion  of  appellee  to  dismiss  appellant  s  peti- 
tion for  confirmation  of  a  special  assessment  and  to  vacate 
the  assessment  against  appellee's  property  for  want  of  ju- 
risdiction of  the  court.  Appellee's  appearance  was  limited 
for  the  purpose  of  making  the  motion.  The  only  objection 
to  the  jurisdiction  of  the  court  relied  upon  is  that  the  board 
of  local  improvements  did  not  adopt  a  new  resolution  at 
the  final  public  hearing,  as  required  by  section  8  of  the 
Local  Improvement  act. 

The  original  resolution  for  the  improvement  was 
adopted  on  the  30th  day  of  January,  191 3,  and  xlcscribed 
the  improvement  as  the  paving  of  Front  street  with  vitrified 
brick  paving  blocks  on  one  and  one-half  inches  of  sand  and 
four  inches  of  Portland  cement  concrete,  from  the  south- 
west line  of  Hamilton  street  to  the  south-west  line  of  Elk 
street,  and  the  roadway  of  the  intersecting  street  extended 
to  the  curb  line  produced  on  each  side  of  said  Front  street 
between  the  said  points,  except  the  right  of  way  of  the 
Bloomington,  Pontiac  and  Joliet  Railway  Company.  Feb- 
ruary 17,  1913,  was  appointed  for  a  public  hearing  That 
meeting  was  adjourned  to  February  21,  when  the  meeting 
was  again  adjourned  to  March  3,  and  on  that  day  an  ad- 
journment was  taken  to  March  24.  At  that  meeting  a 
resolution  was  adopted  modifying  the  proposed  improve- 
ment by  eliminating  that  part  of  it  south-westerly  of  the 
north-east  line  of  Elk  street,  and  the  further  public  consid- 
eration of  the  improvement  as  modified  was  continued  to 
an  adjourned  meeting  April  17.  The  modification  made 
was  merely  the  elimination  of  the  street  intersection  of  Elk 
street  with  Front  street  The  record  shows  no  change  was 
made  or  final  action  taken  at  the  adjourned  meeting  of 
April  17,  but  the  further  public  consideration  of  the  pro- 
posed improvement  as  modified  was  adjourned  to  April  22. 
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No  change  or  final  action  was  made  or  taken  at  that  meet- 
ing, but  the  further  public  consideration  of  the  improve- 
ment as  previously  modified  was  adjourned  to  April  28.  At 
that  meeting  the  proposed  improvement  was  further  modi- 
fied by  substituting  a  one-inch  sand  cushion  between  the 
concrete  base  and  the  brick  in  place  of  one  and  one-half 
inches  as  provided  in  the  original  resolution,  and  also  re- 
ducing the  estimated  cost  of  the  brick  pavement  from  $1.60 
per  square  yard  to  $1.45  per  square  yard.  The  resolution 
concludes,  after  reciting  these  modifications,  "and  that  the 
scheme  as  thus  and  heretofore  modified  be  adhered  to." 

Section  8  of  the  Local  Improvement  act  requires  a  time 
and  place  to  be  fi^ed  by  the  board  for  a  public  hearing, 
and,  in  part,  reads:  *'In  case  "any  person  shall  appear  to 
object  to  the  proposed  improvement  or  any  of  the  elements 
thereof,  said  board  shall  adopt  a  new  resolution  abandon- 
ing the  said  proposed  scheme  or  adhering  thereto,  or  chang- 
ing, alteting  or  modifying  the  extent,  nature,  kind,  charac- 
ter and  estimated  cost,*'  etc. 

Appellee  contends  that  the  statute  quoted  made  it  the 
duty  of  the  board  of  local  improvements  to  describe  the 
improvement  as  modified,  in  the  final  resolution ;  that  they 
failed  to  do  this,  and  for  that  reason  the  assessment  was 
void  and  the  court  without  jurisdiction  to  confirm  it.  In 
support  of  this  position  Hulbcrt  v.  City  of  Chicago,  213 
111.  452,  is  relied  upon.  In  that  case  fhere  was  no  change 
or  modification  of  the  improvement  at  the  public  hearing, 
and  the  final  resolution  was,  that  the  improvement  "be  made 
and  adhered  to  pursuant  to  prior  resolutions  heretofore 
adopted  for  the  same."  It  was  contended  by  the  property 
owner  that  this  resolution  was  insufficient  under  section  8 
above  referred  to,  but  the  court  held  otherwise,  and  said 
that  all  that  was  required  was  the  f)assage  of  a  resolution 
adhering  to  the  prior  resolution.  The  court  said:  "This 
was  done,  and  the  resolution,  we  are  of  the  opinion,  as 
adopted  by  the  board  was  sufficient.    Had  the  board  at  the 
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public  hearing  altered,  changed  or  modified  the  extent,  na- 
ture, kind,  character  or  estimated  cost  of  the  improvement, 
such  modification  or  alteration  should  have  been  described 
with  reasonable  certainty  in  a  new  resolution."  There  can 
be  no  doubt  of  the  soundness  of  that  position.  If  the  board 
had  modified  the  proposed  improvement  at  the  public  hear- 
ing without  adopting  a  resolution  reciting  the  modifications 
it  would  have  been  a  fraud  upon  the  property  owner  and  a 
plain  violation  of  their  duty  under  the  statute.  But  the  de- 
cision in  that  case  is"  not  conclusive  of  the  invalidity  of  the 
assessment  in  this  case.  The  meeting  for  a  public  hearing 
was  kept  alive  by  adjournments  from  time  to  time,  until 
April  28.  The  first  modification  of  the  proposed  improve- 
ment was  made  at  the  adjourned  meeting  held  March  24, 
when  the  intersection  of  Elk  street  with  Front  street  was 
eliminated,  which  appears  from  the  resolution  adopted  at 
that  meeting  and  spread  upon  the  records.  The  record 
shows  that  after  that  modification  was  made  "the  further 
public  consideration  of  the  proposed  improvement  as  modi- 
fied" was  continued  to  April  17.  On  that  date  no  final 
action  was  taken,  but  the  record  shows  the  meeting  was 
held  to  consider  the  improvement  described  in  the  original 
resolution  of  January  30  *'and  modified  at  a  meeting  of  this 
board  March  24,  191 3."  This  meeting  was  adjourned  to 
April  22.  No  final  action  was  taken,  and  the  further  pub- 
lic consideration  of  the  proposed  improvement  "as  modified 
at  a  meeting  of  this  board  on  the  24th  day  of  March"  was 
adjourned  to  April  28.  April  28  was  the  final  meeting.  At 
that  meeting  the  original  resolution  was  modified  by  sub- 
stituting a  sand  cushion  of  one  inch  instead  of  a  sand 
cushion  of  one  and  one-half  inches  between  the  concrete 
and  brick  and  the  estimated  cost  of  the  brick  pavement  was 
reduced  from  $1.60  per  square  yard  to  $1.45  per  square 
yard,  and  the  resolution  making  these  changes  recited,  "and 
that  the  scheme  as  thus  and  heretofore  modified  be  adhered 
to."    The  onlv  defect  that  can  be  claimed  to  be  in  this  reso- 
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lution  is  that  it  did  not  recite  the  modification  made  at  the 
adjourned  meeting  March  24,  which  consisted  of  the  elimi- 
nation from  the  proposed  improvement  of  the  intersection 
of  Elk  street  with  Front  street.  The  resolution  did  recite 
that  the  improvement  as  then  and  theretofore  modified 
would  be  adhered  to.  While  it  failed  to  set  out  the  modi- 
fication  theretofore  made,  it  informed  the  property  owner 
that  a  modification  had  been  made.  No  doubt  it  would 
have  taken  a  little  less  time  and  have  been  slightly  less  in- 
convenient to  the  property  owner  if  the  slight  modification 
made  previously,  which  was  to  the  advantage  of  the  prop- 
erty owner,^  had  been  recited  in  the  final  resolution.  He 
was  given  notice,  however,  that  such  previous  modifica- 
tion had  been  made,  and  by  looking  back  to  the  preceding 
adjourned  meeting  of  April  22  or  of  April  17  he  would 
have  found  that  the  modification  was  made  at  the  meeting 
of  March  24,  and  an  examination  of  the  record  of  that 
meeting  would  have  shown  him  what  the  modification  was. 
It  might  have  been  better  practice  to  have  had  all  the  modi- 
fications in  the  one  resolution,  and  if  the  final  resolution 
had  made  no  reference  to  another  modification  by  previous 
resolution  it  might  have  been  fatal.  The  statute  is  manda- 
tory that  a  modification  at  a  public  hearing  of  the  original 
resolution  must  be  made  by  the  adoption  of  a  new  resolu- 
tion. The  property  owner  has  a  right  to  know  the  nature 
and  character  of  the  improvement  proposed  to  be  made, 
and  changes  in  it  as  originally  proposed  must  be  made  by 
resolution,  for  the  purpose  of  giving  him  this  information. 
We  think  the  resolution  here  in  question  was  sufficient  to 
give  him  this  knowledge,  and  it  would  be  "sticking  in  the 
bark"  to  say  he  might  be  misled  or  deprived  of  any  right 
on  account  of  the  resolution.  If  no  other  modification  had 
been  made  than  that  recited  in  the  resolution  adopted  at  the 
adjourned  meeting  March  24  and  the  final  resolution  had 
recited  that  the  improvement  as  then  modified  be  adhered 
to,  it  would  have  been  a  substantial  compliance  with  the 
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statute  and  not  in  violation  of  the  rule  announced  in  Hul- 
bert  V.  City  of  Chicago,  supra.  That  case  is  authority  for 
the  proposition  that  when  changes  are  made  in  a  proposed 
improvement  at  a  public  hearing  the  modifications  must  be 
made  by  resolution,  but  it  is  not  authority  for  the  proposi- 
tion that  a  reference  in  the  final  resolution  to  a  modification 
made'at  a  previous  session  of  the  public  hearing  renders 
the  assessment  invalid.  In  Ogden,  Sheldon  &  Co.  v.  City 
of  Chicago,  224  111.  294,  the  resolution  adopted  at  the  pub- 
lic hearing  recited  "that  the  following  local  improvements 
be  made  and  adhered  to  pursuant  to  prior  resolutions  here- 
tofore adopted  for  the  same,"  describing  a  list  of  improve- 
ments but  making  no  mention  of  the  adoption  of  sewers, 
catch-basins,  man-holes,  curb  or  gutter  or  street  intersec- 
tions, which  were  parts  of  the  proposed  improvement.  The 
objection  was  made  that  the  final  resolution  was  not  for  the 
same  improvement  shown  by  the  original  resolution.  The 
court  held  it  identified  the  improvement  in  a  general  way 
by  reference  to  the  previous  resolution,  and  that  was  suffi- 
cient. So  here,  the  property  owner  was  informed  of  the 
modification  by  reference  to  it  in  the  final  resolution.  All 
that  is  required  is  a  substantial  compliance  with  the  statute. 
(Lanphere  v.  City  of  Chicago,  212  111.  440;  Peters  v.  City 
of  Chicago,  192  id.  437.)  The  record  here  shows  a  sub- 
stantial compliance  with  the  statute  upon  the  question  raised 
by  the  objections,  and  in  our  opinion  the  objections  should 
have  been  overruled. 

The  judgment  of  the  county  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  overrule  the 
motion  to  dismiss. 

Reversed  and  remanded,  with  directions. 
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Frederick  Buck,  Appellee,  vs.  Henry  Garber  et  al. 

Appellants. 

Opinion  Hied  December  17,  Jpij — Rehearing  denied  Feb.  5,  1914- 

1.  Deeds — what  constitutes  a  good  delivery.  Where  the  gran- 
tee is  present  at  the  time  of  the  execution  of  a  deed  to  him  re- 
serving a  life  estate  in  the  grantors,  has  come  to  the  office  of  the 
scrivener  for  the  purpose  of  the  execution  of  the  deed,  and  knows 
that  the  deed  was  left  with  the  scrivener  by  the  grantors  to  be 
filed  for  record,  such  facts,  together  with  the  recording  of  the 
deed,  constitute  a  good  delivery. 

2.  .Same — reservation  of  life  estate  creates  a  presumption  that 
immediate  delivery  zwis  intended.  The  reservation  of  a  life  estate 
to  the  grantors  creates  a  presumption  that  the  deed  was  intended 
as  an  immediate  conveyance  of  a  future  estate,  and  the  retention 
of  the  deed  by  the  grantor  is  not  inconsistent  with  its  delivery  at 
the  time  of  its  execution. 

3.  Same — when  deed  cannot  be  deemed  to  convey  a  fee  simple. 
Section  j^  of  the  Conveyances  act,  providing  that  a  deed  in  the 
form  therein  prescribed  shall  be  deemed  a  conveyance  in  fee  sim- 
ple, must  be  construed  with  section  13  of  the  same  act,  and  hence 
if  words  theretofore  necessary  to  transfer  an  estate  of  inheritance 
are  not  used  and  a  less  estate  is  limited  by  express  words  or  ap- 
pears to  have  been  granted  by  operation  of  law,  the  deed  is  not 
deemed  a  conveyance  of  a  fee  simple  estate.  (Baunuin  v.  S toller, 
235  III.  480,  followed;  Palmer  v.  Cook,  159  id.  300,  overruled.) 

4.  Same — words  following  the  description  of  land  in  statutory 
form  of  warranty  deed  may  limit  estate.  Words  inserted  after  the 
description  of  land  in  a  statutory  form  of  warranty  deed  may  limit 
the  estate  granted  to  less  than  a  fee  simple  estate. 

5.  Same — terms  of  deed  tnust  control  unless  evidence  ts  clear 
that  it  states  the  agreement  incorrectly.  While  a  court  of  equity 
has  jurisdiction  to  reform  a  deed  upon  the  ground  of  a  mistake, 
yet  the  presumption  is  in  favor  of  the  written  contract,  and  its 
terms  must  control  unless  the  proof  is  clear  and  convincing  that 
the  deed  states  the  agreement  of  the  parties  incorrectly. 

6.  Same — when  parties  have  no  right  to  have  deed  corrected. 
Where  a  grantee  accepts  a  voluntary  conveyance  reserving  a  life 
estate  in  the  grantors  and  providing  that  if  the  grantee  dies  leav- 
ing a  wife  and  children  they  "shall  inherit  the  whole  land  as  the 
law  directs,'^  the  grantee  has  no  right,  as  against  his  children  who 
were  then  unborn,  to  have  the  deed  corrected  by  striking  out  the 
clause  concerning  his  children,  and  their  rights  are  not  affected 
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by  his  making  a  quit-claim  deed  of  the  land  to  the  grantor  in  the 
first  deed;  nor  does  the  latter  acquire  any  right  to  have  the  first 
deed  corrected,  where  he  knew  of  its  language  at  the  time  the 
quit-claim  deed  was  made. 

7.  Same — what  does  not  amount  to  a  testamentary  disposition 
of  property.  The  fact  that  a  deed  conveying  a  life  estate  with 
contingent  remainders  uses  the  words  "inherit"  and  "descend"  with 
respect  to  the  manner  in  which  the  title  shall  pass  in  case  of  the 
happening  of  the  different  events  mentioned,  does  not  show  that 
the  disposition  of  the  property  is  testamentary  in  character. 

« 

Appeai,  from  the  Circuit  Court  of  Shelby  county;   the 

Hon.  J.  C.  McBride,  Judge,  presiding. 

J.  H.  FoRNOFi?,  and  L.  G.  Griffith,  for  appellants. 

Chafee  &  Chew,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Shelby  county  for  the  reformation  of  a  deed. 

Ferdinand  Garber  died  in  1868,  intestate,  leaving  a 
widow,  Emma  Garber,  and  his  children,  Henry,  two  years 
old,  and  Fred,  then  unborn,  his  heirs.  He  was  the  owner 
of  one  hundred  acres  of  land,  eighty  acres  having  on  it  a 
small  house  in  which  he  lived  with  his  family,  and  twenty 
acres  of  timber  land  two  niiles^  south-east.  His  personal 
property  was  sufficient  to  pay  his  debts  and  $558.72  re- 
mained for  distribution  to  his  widow,  and  children.  Two 
years  after  his  death  the  appellee,  Frederick  Buck,  married 
the  widow,  and  thereafter  resided  with  her  and  her  chil- 
dren upon  this  land.  Henry  Garber  was  of  age  on  March 
5,  1887,  and  on  March  16,  by  warranty  deed,  he  conveyed 
his  undivided  half  of  the  one  hundred  acres  which  had  be- 
longed to  his  father  to  the  appellee,  who  conveyed  to  him 
forty  acres  of  other  land,  which  in  the  following  September 
Henry  deeded  back.  Fred  Garber  died  on  August  11,  1888, 
unmarried  and  a  minor,  and  on  August  20  Henry  Garber 
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and  his  mother  conveyed  to  the  appellee  the  interest  which 
they  inherited  from  Fred  in  the  one  hundred  acres.  On 
August  15,  1888,  the  deed  in  controversy  in  this  case  was 
executed  by  the  appellee  and  his  wife  to  Henry  Garber. 
This  deed  was  drawn  by  a  man  named  Southwick,  in  the 
statutory  form,  and  after  the  description  of  the  land  con- 
tained the  following  language,  all  of  which  the  bill  seeks 
to  cancel  except  the  first  clause,  which  reserves  to  the  gran- 
tors a  life  estate :  "Said  grantors  to  have  and  hold  posses- 
sion and  use  of  said  land  during  their  natural  lives  and  at 
their  death  the  said  Henry  Garber  to  inherit  and  have  full 
possession.  If  the  said  Henry  Garber  dies  and  leaves  no 
widow  nor  children,  the  land  hereby  conveyed  shall  de- 
scend to  the  legal  heirs  of  Frederick  Buck.  If  said  Henry 
Garber  dies  leaving  widow  and  no  children,  one-half  of 
said  land  shall  descend  to  his  lawful  wife  aiid  the  other 
half  to  the  lawful  heirs  of  Frederick  Buck.  If  said  Henry 
Garber  dies  leaving  a  wife  and  child  or  children,  said  wife 
and  children  shall  inherit  the  whole  land  as  the  law  directs." 
The.  amended  bill  was  filed  on  June  14,  1912,  and  al- 
leges that  for  the  purpose  of  executing  this  deed  the  ap- 
pellee and  his  wife  went  to  the  office  of  J.  E.  Southwick, 
in  Pana,  and  told  him  to  prepare  a  deed  from  them  to  Gar- 
ber, with  a  reservation  for  the  use  of  the  said  land  during 
the  life  of  the  grantors;  that  neither  of  them  could  read 
writing  and  they  depended  entirely  upon  the  scrivener  to 
prepare  the  deed,  as'they  had  directed;  that  Southwick,  in 
preparing  the  deed,  without  the  appellee's  request  or  knowl- 
edge inserted  all  of  the  language  above  mentioned  follow- 
ing the  words  "said  grantors  to  have  and  hold  possession 
and  use  of  said  land  during  their  natural  lives;"  that  the 
appellee  and  his  wife  signed  the  deed  and  had  it  placed  on 
record  and  it  was  afterwards  returned  to  the  appellee,  and 
he  has  since  retained  possession  of  it  and  never  delivered 
it  to  Garber  or  anyone  for  him;  that  about  seven  years 
after  the  execution  of  this  deed,  Garber,  who  was  still  un- 
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married,  employed  an  attorney  to  settle  his  affairs  with  the 
appellee  and  his  mother,  and  for  the  purpose  of  settling  all 
matters  of  difference  between  them  it  was  agreed  that  the 
appellee  and  his  wife  would  convey  to  Garber  eighty  acres 
of  land  adjoining  the  land  described  in  the  said  deed,  and 
they  did  so,  and  Garber  took  possession  of  and  has  since 
occupied  the  land  so  conveyed  to  him;  that  the  appellee 
was  advised  that  the  deed  made  by  Southwick  having  been 
placed  on  record  he  should  have  a  quit-claim  deed  from 
Garber,  and  it  was  part  of  the  settlement  that  these  two 
eighty-acre  tracts  were  simply  exchanged  so  that  Garber 
could  have  immediate  possession  of  the  lands  deeded  to 
him ;  that  the  appellee  was  not  aware,  and  did  not  learn  for 
many  years  thereafter,  that  there  was  any  question  about 
his  title  to  the  land  described  in  the  quit-claim  deed  from 
Garber;  that  in  the  fall  of  1910  he  first  learned  that  the 
deed  described  in  the  bill  as  the  Southwick  deed  was  a 
cloud  upon  his  title.  The  bill  avers  that  the  deed  was  never 
delivered,  that  there  was  no  consideration  for  it,  and  that 
all  matters  between  Garber  and  the  appellee  and  his  wife 
were  subsequently  fully  settled.  The  prayer  was  for  the 
removal  of  the  cloud  upon  the  appellee's  title. 

The  exchange  of  deeds  mentioned  in  the  bill  was  made 
in  1895.  At  that  time  Henry  Garber  had  never  been  mar- 
ried but  had  lived  with  his  mother  and  step- father.  In 
1897  he  was  married  and  when  the  3uit  was  begun  he  had 
seven  children.  These,  w-ith  his  wife  as  well  as  himself, 
were  made  parties  to  the  bill.  He  filed  a  disclaimer.  A 
guardian  ad  litem  was  appointed  for  the  children  and  an- 
swered for  them,  and  his  wife  filed  an  ansvVer  denying  the 
appellee's  right  to  the  relief  prayed  for.  On  a  hearing  the 
court  rendered  a  decree  as  prayed  for,  and  the  defendants 
appeal. 

The  appellee  insists  upon  three  contentions  in  support 
of  the  decree :  First,  that  the  deed  was  never  delivered ; 
second,  that  the  language  complained  of  was  inserted  in 
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the  deed  by  the  scrivener  of  his  own  motion,  and  the  deed 
was  executed  containing  this  language  through  the  mutual 
mistake  of  the  parties ;  and  third,  that  the  language  itself  is 
void  in  law  as  to  any  effect  upon  the  meaning  of  the  deed. 

As  to  the  first  proposition  the  court  found  that  the  d^ed 
was  delivered,  and  could  not  have  found  otherwise.  There 
was  no  occasion  for  the  making  of  the  deed  if  it  was  not 
to  be  delivered  at  once.  The  original  bill  did  not  allege 
that  the  deed  had  not  been  delivered  but  did  aver  that  by 
it  the  appellee  conveyed  the  land  to  Henry  Garber.  The 
recording  of  the  deed  was  prima  facie  evidence  of  its  de- 
livery. (Schroeder  v.  Smith,  249  111.  574;  Spencer  v. 
Razor,  251  id.  278.)  No  evidence  was  introduced  rebut- 
ting this  prima  facie  proof.  The  grantee  was  present  at 
the  time  of  the  execution  of  the  deed,  had  come  to  the 
office  of  the  scrivener  for  the  purpose  of  its  execution,  and 
knew  that  the  deed  was  left  with  the  scrivener  by  the  gran- 
tors to  be  filed  for  record.  These  acts  constituted  a  good 
delivery  of  the  deed.  (Valter  v.  Blavka,  195  111.  610.) 
The  reservation  of  the  life  estate  to  the  grantors  creates  a 
presumption  that  it  was  intended  the  deed  should  take  ef- 
fect immediately  as  a  conveyance  of  the  future  estate,  for 
otherwise  there  would  be  no  reason  for  such  reservation. 
(Baker  v.  Hall,  214  III.  364;  Riegel  v.  Riegel,  243  id.  626; 
Prince  v.  Prince,  258  id.  304.)  The  retention  of  the  deed 
by  the  grantor  is  not,  inconsistent  with  its  delivery  at  the 
time  of  execution  when  a  life  estate  in  the  property  con- 
veyed is  reserved  to  the  grantor.  Valter  v.  Blavka,  supra; 
Hill  V.  Kreiger,  250  III.  408. 

The  third  proposition,  that  the  language  claimed  to  have 
been  improperly  inserted  in  the  deed  is  of  no  effect  in  law, 
is  based  upon  the  rule  that  the  granting  clause  in  a  deed 
will  prevail  over  subsequent  clauses  which  would  have  the 
effect  to  abridge  the  estate  conveyed ;  that  where  the  grant- 
ing clause  conveys  a  fee,  the  habendum  or  other  subsequent 
clause  cannot  divest  the  estate  or  cut  it  down  to  anything 
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less.  The  rule  was  recognized  in  Riggin  v.  Love,  72  111. 
553,  and  Welch  v.  Welch,  183  id.  237*  but  it  has  no  appli- 
cation here.  The  deed  from  the  appellee  to  Garber  was  in 
the  statutory  form,  stating  that  the  grantors  convey  and 
warrant  to  the  grantee  the  premises  described,  the  descrip- 
tion being  followed  by  the  words  hereinbefore  set  out  in 
full. 

It  is  argued  that  by  virtue  of  section  9  of  chapter  30 
of  the  Revised  Statutes  the  words  **convey  and  warrant'* 
were  sufficient  to  convey  an  estate  in  fee  simple  without 
any  words  of  inheritance,  and  that  the  added  clauses  merely 
attempted,  in  violation  of  the  rule  just  stated,  to  divest  or 
limit  the  estate  thus  granted.  This  argument  overlooks  the 
effect  of  section  13  of  the  same  chapter,  which  provides 
that  "every  estate  in  lands  which  shall  be  granted,  conveyed 
or  devised,  although  other  words  heretofore  necessary  to 
transfer  an  estate  of  inheritance  be  not  added,  shall  be 
deemed  a  fee  simple  estate  of  inheritance,  if  a  less  estate 
be  not  limited  by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  construction  or  oper- 
ation of  law."  We  have  held  that  section  9  must  be  con- 
strued in  connection  with  section  13,  and  if  words  hereto- 
fore necessary  to  transfer  an  estate  of  inheritance  have  not 
been  used  and  if  a  less  estate  be  limited  by  express  words 
or  appears  to  have  been  granted  by  operation  of  law,  the 
conveyance  shall  not  be  deemed  to  convey  a  fee  simple. 
(Cover  v.  James,  217  111.  309.)  We  are  referred  to  the 
case  of  Palmer  v.  Cook,  159  111.  300,  which  sustains  appel- 
lee's contention,  but  the  question  was  discussed  in  Cover  v. 
James,  supra,  and  a  different  conclusion  was  reached.  The 
whole  subject  was  again  considered  in  Bauman  v.  Stoller, 
235  111.  480,  and  it  was  stated  that  Palmer  v.  Cook  was  in 
conflict  with  Cover  v.  James,  and  that  the  latter  case  stated 
the  correct  doctrine  and  should  be  followed.  The  doctrine 
as  stated  in  Bauman  v.  Stoller,  supra,  is,  that  every  word 
used  in  a  conveyance,  no  matter  in  what  part  found,  should 
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be  given  weight  in  construing  the  instrument  where  words 
necessary  at  commcti  law  to  transfer  an  estate  of  inherit- 
ance have  not  been  used,  and  that  the  doctrine  by  virtue  of 
which  subsequent  words  in  a  deed  which  apparently  reduce 
the  estate  conveyed  by  the  words  of  grant  should  be  dis- 
regarded as  repugnant  to  the  grant  has  no  application  when 
the  words  of  grant  are  not  such  as  would  at  common  law 
convey  an  estate  of  inheritance. 

It  is  argued  that  if  the  language  complained  of  is  not 
inoperative  in  law  it  amounts  to  a  testamentary  disposition 
of  the  property,  and  is  therefore  void.  The  instrument  in 
question  was  not  executed  in  conformity  with  the  require- 
ments of  the  Statute  of  Wills,  but  must  take  effect,  if  at 
all,  as  a  deed  of  present  conveyance.  It  purports,  on  its 
face,  to  be  such  a  deed,  and  there  is  no  reason,  in  law, 
why  a  conveyance  to  Henry  Garber  for  life,  with  remainder 
(if  he  dies  leaving  no  wife  or  child  surviving  him)  to  the 
heirs  of  Frederick  Buck,  or  if  he  leaves  a  widow  and  no 
child,  one-half  to  his  widow  and  the  other  half  to  the 
heirs  of  Frederick  Buck,  or  if  he  leaves  both  a  widow  and 
a  child  or  children,  to  the  widow  and  child  or  children,  is 
not  valid.  It  is  true  that  the  words  "inherit"  and  "de- 
scend"  are  not  appropriate  to  a  conveyance  by  deed,  but 
they  are  no  more  appropriate  to  a  devise.  The  transfer 
of  title  either  by  deed  or  will  is  a  purchase,  while  the 
words  "inherit"  and  ^descend''  refer  strictly  to  a  transfer 
of  title  by  operation  of  law.  While  the  words  are  not  ac- 
curately used,  they  clearly  enough  express  the  grantors  in- 
tention as  to  the  manner  in  which  the  title  shall  pass  in 
the  different  events  mentioned.  The  instrument  was  a  pres- 
ent conveyance  of  a  life  estate  to  Henry  Garber,  with  con- 
tingent remainders  to  his  widow,  (if  he  should  marry  and 
leave  a  widow,)  to  his  unborn  children  and  to  the  heirs 
of  Frederick  Buck. 

The  appellee  insists  that  the  evidence  shows  clearly  and 
convincingly  that  the  scrivener  inserted  the  language  ob- 
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jected  to  in  the  deed  without  any  authority  or  direction  to 
do  so  and  that  the  deed  was  executed  without  any  knowl- 
edge that  it  contained  these  objectionable  provisions.  The 
only  persons  present  besides  Southwick  were  the  appellee, 
his  wife  and  Henry  Garber.  Southwick  was  not  a  witness. 
The  appellee  and  his  wife  were  Germans  and  could  not  read 
writing.  Henry  had  been  very  hard  of  hearing  from  his 
birth,  and  though,  he  had  gone  to  school  some,  this  infirmity 
interfered  with  his  learning  and  he  was  ignorant  and  had 
no  knowledge  of  business.  The  evidence  does  not  disclose 
that  any  negotiations  between  the  appellee  and  his  wife  and 
Henry  preceded  the  making  of  the  deed  or  that  there  was 
any  agreement  or  understanding  in  regard  to  it.  Before 
the  deed  was  made  the  appellee's  wife  wanted  to  give  the 
land  to  Henry,  and  she  talked  the  matter  over  with  him 
and  told  him  he  could  have  it  if  he  would  wait  until  she 
and  her  husband  were  dead.  He  said  all  right — he  would 
be  glad  to  get  it — and  there  was  no  other  agreement  about 
it.  The  whole  thing  was  voluntary  on  the  part  of  the  ap- 
pellee and  his  wife.  The  three  went  to  Southwick  together, 
and  the  appellee  and  his  wife  testify  that  the  appellee  told 
Southwick  he  wanted  to  turn  this  piece  of  land  over  to 
Henry  and  wanted  Southwick  to  fix  it  so  that  Henry  could 
not  get  it  until  after  his  mother  and  the  appellee  were  dead. 
Nothing  was  said  about  putting  any  other  provisions  in  the 
deed.  After  the  deed  was  written  Southwick  said  to  Henry 
he  could  not  claim  the  land  Until  after  his  step-father  and 
mother  were  dead,  and  Henry  told  him  he  did  not  want  it 
any  sooner  and  he  hoped  they  would  live  forever.  South- 
wick did  not  read  the  deed  over  to  them  but  they  signed  it 
and  left  it  with  Southwick  to  be  recorded,.  Garber  testified 
that  his  mother  and  step-father  took  him  to  Pana  to  a  man 
whom  he  thinks  they  called  Southwick;  that  they  wrote 
something  and  signed  it  and  Southwick  read  it  to  him; 
that  he  read  about  it  going  here  and  there, — about  this  one 
dying  it  went  there  and  after  that  one  died  it  went  some- 
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where  else;  that  he  said  something  about  children, — wife 
and  children;  that  it  went  to  his  wife  and  children  after  he 
died;  that  witness  did  not  tell  Southwick  anything. 

•  A  court  of  equity  has  jurisdiction  to  reform  a  deed 
on  the  ground  of  mistake,  but  the  proof  which  will  justify 
the  substitution  of  parol  evidence  of  a  contract  different 
from  that  evidenced  by  the  written  agreement  of  the  par- 
ties must  be  clear,  satisfactory  and  convincing.  The  pre- 
sumption  is  in  favor  of  the  written  contract,  and  its  terms 
must  control  unless  it  is  clearly  and  satisfactorily  shown 
that  the  instrument  states  the  agreement  incorrectly.  (See 
Kuchenbeiser  v.  Beckett,  41  111.  172;  Schwass  v.  Hershey, 
125  id.  653;  Kelly  v.  Galbraith,  186  id.  593.)  It  is  not 
clearly  and  satisfactorily  shown  that  there  was  any  mistake 
in  the  execution  of  the  deed  in  the  form  in  which  it  was 
executed.  Southwick,  who  wrote  it,  so  far  as  appears  had 
no  interest  in  the  matter  other  than  to  write  the  deed  as  he 
was  told  to.  It  seems  unlikely  that  when  he  was  told  to 
write  a  deed  merely  reserving  the  use  of  the  land  to  the 
grantors  for  life,  he  should  in  apt  words  showing  his  abil- 
ity to  understand  and  state  accurately  what  was  desired,  in- 
sert the  reser>'ation  in  the  deed,  and  then,  without  direction 
from  anyone  and  without  motive,  insert  a  series  of  quali- 
fications of  the  estate  directly  contrary  to  his  directions. 
These  qualifications  were  in  the  interest  of  appellee  at  that 
time,  for  in  .certain  contingencies  they  would  bring  back 
the  estate,  or  part  of  it,  to  him  or  his  heirs.  The  grantee 
was  only  twenty-two  years  old,  ignorant  and  partially  deaf. 
He  was  under  the  influence  of  his  mother  and  step-father. 
He  was  accepting  what  they  saw  'fit  to  give  him  and  they 
might  have  imposed  any  terms  they  chose.  He  says  the 
deed  was  read,  and  while  he  does  not  give  the  terms  of  it, 
his  account  corresponds  with  the  instrument  itself.  If  any 
one  was  injured  by  these  terms  it  was  Garber.  The  appel- 
lee could  not,  after  making  this  deed  in  1888,  have  main- 
tained a  bill  to  correct  it  by  striking  out  the  words  now 
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sought  to  be  stricken  out.  If  Garber  was  satisfied  no  other 
person  could  complain.  For  seven  years  Garber  held  the 
title  as  it  was,  and  when  he  did  complain  it  was  not  be- 
cause any  mistake  had  been  made  in  the  deed,  but  because 
he  thought  he  ought  to  have  some  land  of  which  he  could 
get  possession.  When  the  deed  was  made  by  Garber  to  the 
appellee,  in  1895,  the  appellee  succeeded  only  to  Garber's 
rights.  Garber  did  not  then  or  at  any  time  claim  any 
greater  interest  in  the  land  than  his  deed  showed  him  to 
have.  He  had  accepted  the  deed  as  it  was  written,  and  he 
had  no  right,  as  against  his  children,  who  were  then  not 
in  existence,  to  have  the  deed  corrected.  The  appellee  ac- 
quired no  such  rights.  When  the  appellee  took  the  deed 
from  Garber,  in  1895,  he  then  knew  the  contents  of  the 
deed  to  Garber.  Humphrey,  Garber's  lawyer,  went  to  the 
appellee  with  a  copy  of  the  deed  and  talked  with  him  about 
the  provisions  now  complained  of.  Aughinbaugh,  the  jus- 
tice of  the  peace  who  dr^w  the  quit-claim  deed  which  Gar- 
ber executed  to  the  appellee  in  1895,  testified  that  the  ap- 
pellee brought  him  the  appellee's  deed  to  Garber,  and  he 
discussed  the  clause  now  in  controversy  with  him  at  the 
time  of  preparing  the  deed  and  told  him  the  deed  was  not 
good  and  advised  him  not  to  take  it.  But  neither  to  Hum- 
phrey nor  to  Aughinbaugh  did  the  appellee  claim  that  there' 
had  been  any  mistake  in  the  deed,  and  nothing  was  heard 
of  such  a  claim  until  1910,  when  the  coal  company  which 
was  seeking  to  buy  the  coal  under  the  land  found  the  title 
defective.  A  consideration  of  all  the  evidence  leads  to  the 
conclusion  that  it  does  not  clearly  and  satisfactorily  show 
that  the  deed  was  not  drawn  in  accordance  with  the  inten- 
tion of  the  parties  at  the  time.  • 

The  decree  is  reversed  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 
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George  A.  Lamb,  Defendant  in  Error,  vs.  Herbert  O. 
Tomlinson  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  i/,  ipij — Rehearing  denied  Feb.  4^  iQii* 

1.  Practice — when  the  Supreme  Court  can  only  pass  upon  the 
questions  raised  by  propositions  of  law.  In  a  suit  at  law  coming 
through  the  Appellate  Court  the  Supreme  Court  can  pass  upon 
questions  of  law  only,  and  if  the  case  was  tried  by  the  court  with- 
out a  jury  such  questions  must  be  raised  by  propositions  of  law, 
or  findings  of  fact  from  which  a  conclusion  of  law  would  follow. 

2.  Illegal  contracts — courts  will  not  aid  parties  to  an  illegal 
contract.  If  the  contract  of  the  parties  engaged  in  the  business  of 
selling  so-called  de  luxe  editions  of  books  is  contrary  to  good  mor- 
als and  public  policy,  the  courts,  both  law  and  equity,  will  decline 
to  aid  the  parties  in  recovering  from  their  confederates  the  profits 
gained  in  their  nefarious  transactions. 

3.  Same — what  is  not  ground  for  refusing  to  allow  recovery  of 
commissions.  The  mere  fact  that  fraud  was  practiced  by  the  plain- 
tiff in  a  particular  sale  of  books  does  not  defeat  his  right  to  re- 
cover commissions  from  the  defendants,  where  the  matter  was 
settled  with  the  purchaser  and  the  commissions  allowed  only  on 
the  basis  of  the  settlement;  nor  does  the  fact  that  the  plaintiff, 
after  another  sale  and  a  rupture  of  the  relations  between  the  par- 
ties, cast  discredit  upon  the  sale  but  without  injuring  the  defend- 
ants, who  received  the  purchase  price  in  full,  prevent  the  plaintiff's 
recovery  of  commissions  on  such  sale. 

4.  Assumpsit — what  cannot  be  recovered  in  assumpsit.    The  in- 
terest of  the  plaintiff  in  certain  books  taken  in  exchange  for  other 

books,  and  which  have  not  been  converted  into  money  or  money's 
worth,  cannot  be  recovered  by  him  in  an  action  of  assumpsit  to 
recover  his  share  of  profits  and  commissions  on  the  transactions. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  John  H.  Hume, 
Judge,  presiding. 

Frank  L.  DeLay,  for  plaintiffs  in  error. 

F.  W.  Balcomb,  (Charles  D.  McGrath,  of  counsel,) 
for  defendant  in  error. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

George  A.  Lamb,  the  defendant  in  error,  brought  suit 
in  assumpsit  in  the  municipal  court  of  Chicago  against 
Herbert  O.  Tomlinson  and  WiUiam  Y.  C.  Humes,  doing 
business  as  Herbert  O.  Tomlinson  &  Co.,  plaintiffs  in  er- 
ror, to  recover  a  share  of  the  profits  and  commissions  on 
sales  of  books  as  agent  for  them.  The  defendants  filed 
pleas  of  the  general  issue  and  set-off,  and  on  the  trial  dis- 
puted many  of  the  items  claimed  by  the  plaintiff,  and  also 
gave  evidence  tending  to  prove  that  the  contract  on  which 
a  recovery  was  sought  was  illegal.  The  trial  was  by  the 
court  without  a  jury,  and  plaintiff's  claims  to  the  amount 
of  $16,580.89  and  the  defendants'  set-off  to  the  amount 
of  $9416.68  were  allowed.  Judgment  for  the  plaintiff  for 
$7164.21  was  entered.  On  appeal  to  the  Appellate  Court  a 
remittitur  of  $4187.90  was  required  and  the  judgment  was 
affirmed  for  the  balance.  The  record  has  been  braight  to 
this  court  by  writ  of  certiorari. 

The  evidence  showed  that  the  plaintiff  and  defendants 
entered  into  a  nefarious  scheme  to  prey  upon  the  public 
by  inducing  persons  to  purchase  what  is  known  as  de  luxe 
books.  They  agreed  that  the  plaintiff.  Lamb,  was  to  act  as 
forerunner,  the  defendant  Humes  as  salesman  and  the  de- 
fendant Tomlinson  as  financier;  that  the  plaintiff  was  to 
visit  a  prospective  customer,  cultivate  his  acquaintance  and 
bring  him  to  a  state  of  mind  where  he  would  be  willing  to 
buy  when  the  opportunity  offered;  that  the  plaintiff  was 
to  conceal  his  relation  to  the  transaction,  and  when  the  cus- 
tomer was  in  the  proper  state  of  mind  the  defendant  Humes 
was  to  appear  and  get  the  order.  The  plaintiff  testified 
that  he  was  to  find  the  buyer  and  cultivate  him,  calling  on 
him  perhaps  a  dozen  times  without  a  sample  and  making 
no  effort  to  make  a  sale  and  to  find  out  by  that  means  what 
his  taste  was,  and  his  testimony  was  that  if  his  preliminary 
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work  was  well  done  the  actual  sale  was  a  formality,  which 
a  grocer's  clerk  or  a  linen-draper's  assistant  could  do.  The 
grounds  for  a  reversal  of  the  judgment  of  the  Appellate 
Court  are,  that  the  plaintiff  was  allowed  to  recover  com- 
missions on  sales  to  two  customers  who  were  induced  to 
purchase  through  his  fraud,  and  that  the  trial  court  refused 
propositions  of  law  that  he  could  not  recover  on  such  sales. 
The  Appellate  Court  concluded  that  the  methods  of  dealing 
with  customers  apparently  adopted  in  the  transactions,  jus- 
tified the  belief  that  neither  party  would  have  resorted  to 
a  court  of  equity  for  a  division  of  the  profits  therefrom. 
The  Appellate  Court,  ho\vever,  ignored  that  feature  of  the 
case  and  affirmed  the  judgment,  except  as  to  the  value  of 
books  on  hand  which  had  not  been  disposed  of. 

The  only  questions  subject  to  review  in  this  court  are 
questions  of  law,  and  in  a  trial  before  the  court  without  a 
jury  they  can  only  be  raised  by  propositions  submitted  to 
the  court  to  be  held  or  refused.  The  propositions  which 
the  trial  court  refused  to  hold  were,  that  the  plaintiff  was 
guilty  of  fraud  in  his  dealings  with  Mrs.  George  White 
leading  up  to  a  sale  to  her,  and  that  the  plaintiff,  after  a 
sale  to  Mr.  DeBuys,  had  thrown  discredit  upon  the  sale. 
The  evidence  concerning  the  sale  to  Mrs.  White  was,  that 
the  plaintiff  told  her  he  would  like  to  have  an  option  on  a 
particular  set  of  Shakespeare,  and  suggested  that  she  should 
purchase  it  and  then  he  would  know  where  he  could  get 
It  when  a  requisition  for  it  came;  that  he  avoided  calling 
on  Labor  day  for  fear  her  husband  might  be  at  home ;  that 
he  induced  her  to  buy  the  Shakespeare  for  a  re-sale  at  a 
profit ;  that  as  a  result  of  his  management  and  strategy  she 
bought  from  the  defendant  Humes  a  copy  of  the  Shake- 
speare for  $8500,  a  copy  of  Scott  for  $3900  and  a  set  of 
Dickens  for  $4500,  making  a  total  of  $16,900,  on  which  a 
credit  of  $1400  was  allowed  for  books  taken  in  exchange; 
that  after  Mrs.  White  made  the  purchase  she  wrote  to  the 
plaintiff  that  she  had  succeeded  in  getting  three  sets  of 
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books  and  would  let  him  have  the  Shakespeare  for  $20,000, 
and  that  he  wrote  to  Tomlinson  complaining  of  her  desire 
to  make  so  much  profit,  and  saying  that  he  did  not  care  for 
the  loss  of  the  money  but  was  losing  his  faith  in  human 
nature.  Mrs.  White  afterward  employed  an  attorney,  and 
all  but  $4000  of  the  order  was  canceled  and  her  notes  above 
that  amount  surrendered.  In  the  case  of  DeBuys  a  few 
sets  of  books  were  sold  to  him  for  $19,000,  including  a  set 
of  Roosevelt  which  cost  $600  and  was  sold  to  DeBuys  at 
$6600.  There  was  trouble  about  the  sale  of  the  Roosevelt 
set  because  the  autograph  was  fraudulent,  and  after  a  quar- 
rel with  the  defendant  Humes  plaintiff  made  some  trouble 
about  it.  The  matter  was  adjusted  and  DeBuys  paid  the 
whole  purchase  price  of  the  books. 

If  the  contract  and  the  agreement  of  the  parties  was  as 
contended  by  the  defendants  it  was  contrary  to  good  mor- 
als and  public  policy,  and  the  court  would  not  aid  either 
of  the  i>arties  but  leave  them  where  it  found  them.  Th^ 
courts  are  instituted  to  administer  justice  and  promote  good 
morals  and  public  policy,  and  they  close  their  doors  against 
parties  engaged  in  illegal  and  immoral  transactions  seeking 
to  recover  from  their  confederates  profits  which  have  been 
gained,  and  the  rule  is  the  same  at  law  as  in  equity.  (Kirk- 
Patrick  V.  Clark,  132  111.  342.)  In  the  state  of  the  evidence 
the  defendants  would  have  had  a  right  to  have  the  court 
pass  upon  a  proposition  of  law  based  upon  a  hypothesis  of 
fact  sustaining  their  claim  or  to  a  finding  of  fact  as  to  the 
nature  of  the  contract  and  scheme  from  which  a  conclu- 
sion of  law  would  follow,  but  the  propositions  which  the 
court  refused  to  hold  were  not  of  that  nature.  The  mere 
fact  that  fraud  \X'as  practiced  in  a  particular  sale  to  Mrs. 
White,  where  the  matter  was  afterward  settled  and  a  com- 
mission was  only  allowed  on  the  basis  of  the  settlement, 
and  the  fact  that  after  the  sale  to  DeBuys  and  a  rupture 
of  the  relations  between  the  parties  the  plaintiff  cast  dis- 
credit on  the  sale  but  did  not  injure  the  defendants,  who 
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received  the  purchase  price  in  full,  would  not  establish  the 
illegality  of  the  contract  nor  justify  the  court  in  refusing 
to  allow  the  commission.  The  court  therefore  did  not  err 
in  refusing  to  pass  on  those  propositions. 

The  Appellate  Court  was  right  in  requiring  a  remittitur 
of  the  amount  allowed  to  the  plaintiff  for  books  taken  in 
exchange  which  were  not  disposed  of.  They  had  not  been 
converted  into  money  or  money's  worth,  and  there  could  be 
no  recovery  in  an  action  of  assumpsit  for  the  value  of  the 
plaintiff's  interest  in  the  books. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  ex  reL  Frank  J.  Knight,  County  Collector, 
Appellee,  vs.  The  Chicago  Title  and  Trust  Com- 
pany, Appellant. 

Opinion  Hied  December  ly,  ipij — Rehearing  denied  Feb,  4,  1914^ 

1.  Special  assessments — denial  of  a  motion  to  set  aside  judg- 
ment of  sale  is  a  final  order.  The  denial  of  a  motion  to  set  aside 
a  judgment  and  order  of  sale  for  delinquent  installments  of  a  spe- 
cial assessment  and  for  leave  to  file  objections  is  a  final,  appeal- 
able order. 

2.  Same — section  66  of  Local  Improvement  act  is  not  invalid. 
Section  66  of  the  Local  Improvement  act,  which  requires  all  ques- 
tions concerning  the  jurisdiction  of  the  court  to  confirm  the  as- 
sessment and  the  validity  of  the  proceedings  to  be  raised  upon  the 
first  application  for  judgment  of  sale  for  delinquent  installments 
of  the  assessment,  and  which  limits  the  defenses  that  may  be  made 
upon  subsequent  applications,  is  not  invalid  as  in  violation  of  the 
due  process  of  law  provision  of  the  constitution. 

3.  Same — eifect  of  general  appearance  after  objections  under 
special  appearance  are  overruled.  Where  objections  going  to  the 
jurisdiction  of  the  person  of  the  property  owner,  and  urged  under 
a  special  appearance  on  an  application  for  judgment  and  order  of 
sale  are  overruled,  and  the  property  owner  then  appears  generally 
and  objects  to  the  entry  of  the  judgment  of  sale  on  the  merits,  the 
objections  to  the  jurisdiction  of  the  person  are  waived. 
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Appeal  from  the  County  Court  of  DuPage  county ;  the 
Hon.  Charles  D.  Clark,  Judge,  presiding. 

George  A.  Mason,  and  William  J.  Donlin,  for  ap- 
pellant. 

Aubrey  B.  Snow,  (Eekjar  B.  Tolman,  Robert  Rei>- 
FiELD,  and  Henry  P.  Chandler,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  DuPage  county  overruling  objections  of  appellant  and 
ordering  the  sale  of  its  land  for  the  third,  fourth  and  fifth 
delinquent  installments  of  a  special  assessment  for  paving 
Maple  avenue,  in  the  village  of  Downer's  Grove,  in  said 
county. 

The  record  shows  that  the  first  and  second  installments 
of  this  assessment  were  returned  delinquent  in  1909,  and, 
no  objections  having  been  filed,  judgment  and  order  of 
sale  were  entered.  After  the  rendition  of  that  judgment 
appellant,  moved  to  set  it  aside  anci  for  leave  to  file  objec- 
tions. This  motion  was  denied  and  exception  taken.  This 
was  a  final  and  appealable  order.  (City  of  Park  Ridge 
v.  Murphy,  258  111.  365.)"  The  property  was  subsequently 
sold  under  said  judgment  and  the  certificate  of  sale  pur- 
chased by  appellant.    That  judgment  of  sale  is  still  in  force. 

Section  66  of  the  Local  Improvement  act  provides, 
among  other  things,  that  when  application  is  made  for 
judgment  of  sale  on  an  installment  of  an  assessment  pay- 
able in  installments,  "all  questions  affecting  the  jurisdiction 
of  the  court  to  enter  the  judgment  of  confirmation  and  the 
validity  of  the  proceedings  shall  be  raised  and  determined 
on  the  first  of  such  applications.  On  application  for  judg- 
ment of  sale  on  any  subsequent  installment,  no  defense, 
except  as  to  the  legality  of  the  pending  proceeding,  the 
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amount  to  be  paid,  or  actual  payment,  shall  be  made  or 
heard." 

Appellant  contends  that  the  original  judgment  of  con- 
firmation in  this  special  assessment  proceeding  is  invalid 
because  the  affidavit  of  mailing  notice  was  not  in  conform- 
ity with  the  statute;  that  the  certificate  of  publishing  the 
notices  and  the  affidavit  of  posting  notices  were  insufficient. 
Counsel  for  appellee  contend  that  all  of  these  objections 
were  waived  by  not  being  raised  on  the  previous  applica- 
tion for  judgment  on  the  first  and  second  delinquent  in- 
stallments. The  appellant  concedes  that  under  the  literal 
wording  of  section  66  these  objections  were  waived,  but 
insists  that  such  wording  shutting  out  the  defense  of  want 
of  jurisdiction  of  the  person  in  the  confirmation  judgment, 
or  even  limiting  it  to  the  first  installment  of  special  assess- 
ments, is  to  deprive  the  person  of  his  property  without  due 
process  of  law.  Appellant's  contention  on  this  point  would 
render  absolutely  nugatory  the  provisions  of  section  66 
heretofore  quoted.  The  validity  of  the  provisions  of  said 
section  has  frequently  been  upheld  by  this  court.  {Gross 
V.  People,  193  111.  260;  Downey  v.  People,  205  id.  230; 
McDonald  v.  People,  206  id.  624 ;  People  v.  Raymond,  248 
id.  124.)  The  objections  urged  here  by  appellant  as  to 
the  hardship  or  unreasonableness  of  this  section  have  been 
fully  answered  in  those  decisions.  It  is  no  hardship  or 
injustice  for  an  objector  to  bring  forward  at  one  time  all 
his  objections  which  pertain  to  any  given  assessment.  It 
would  be  intolerable  to  permit  him  to  urge  his  objections 
by  piecemeal,  in  separate  suits  involving  the  same  subject 
matter.  Due  process  of  law  does  not  mean  that  a  person 
shall  have  special  notice  of  every  step  that  is  taken  in  any 
given  proceeding  before  the  court  can  proceed,  or  that  the 
same  notices  or  character  of  notices  shall  be  given  in  every 
lawsuit.  "Due  process  of  law  in  each  particular  case  means 
such  an  exertion  of  the  powers  of  government  as  the  set- 
tled maxims  of  law  permit  and  sanction,  and  under  such 
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safeguards  for  the  protection  of  individual  rights  as  those 
maxims  prescribe  for  the  class  of  cases  to  which  the  one 
in  question  belongs."  (Cooley's  Const.  Lim. — 7th  ed. — 
506;  Klafter  v.  Examiners  of  Architectsi,  259  111.  15.) 
Under  the  provisions  of  section  66  of  the  Local  Improve- 
ment act  all  persons  in  special  assessment  proceedings  are 
governed  by  the  same  rules  as  to  jurisdiction  of  person 
and  notice. 

Appellant  further  contends  that  even  though  this  sec- 
tion be  valid,  this  court  has  held  in  People  v.  Owens,  231 
111.  311,  that  if  the  original  confirmation  proceedings  are 
absolutely  void  and  a  nullity,  the  mere  fact  of  having  paid 
previous  installments  of  an  assessment,  either  voluntarily 
or  through  process  of  the  court,  does  not  estop  the  prop- 
erty owner  from  objecting  to  the  later  installments.  In 
that  case  the  property  objected  for  was  assessed  in  the 
original  confirmation  under  a  description  by  which  it  could 
not  be  identified  or  located.  Even  if  a  judgment  of  sale 
were  entered  in  such  a  case  it  would  be  impossible  to  en- 
force it.  Conceding,  for  the  purposes  of  this  case,  that  the 
objections  urged  by  appellants  to  the  original  confirmation 
in  this  special  assessment  proceeding  would  have  been  valid 
if  raised  at  the  proper  time,  the  most  that  can  be  said  of 
them  is  that  they  rendered  the  judgment  of  confirmation 
erroneous  and  not  void.  Those  objections  all  affected  the 
jurisdiction  of  the  persons  of  the  owners  of  the  property  in 
question.  Not  having  raised  any  of  these  questions  on  the 
application  for  judgment  of  sale  for  the  first  and  second 
installments,  none  of  them  affecting  the  jurisdiction  of  the 
court  to  enter  the  judgment  of  confirmation  can  be  urged, 
under  the  statute,  as  a  defense  to  any  subsequent  install- 
ment. 

For  the  reasons  alrebdy  stated  appellant  is  also  bound 
by  or  has  waived  in  the  same  manner  any  defects  now 
urged  in  the  affidavit  of  posting  notice  on  application  for 
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the  order  approving  the  certificate  of  completion  of  the 
work  under  section  84  of  the  Local  Improvement  act,  and 
also  in  the  village  collector's  notice  required  by  section  63 
of  said  act. 

Appellant  further  insists  that  the  publication  notice  of 
the  application  for  judgment  and  sale  on  these  delinquent 
installments  was  not  in  compliance  with  the  statute,  as  it 
failed  to  show  the  years  in  which  the  installments  were 
payable  and  the  names  of  the  owners  of  the  property. 
Such  objections  as  to  the  defects  in  the  publication  no- 
tice must  be  raised  by  a  special  appearance.  They  were 
originally  so  raised  in  the  trial  court.  That  special  appear- 
ance was  overruled.  Appellant  admits  that  thereupon  it 
appeared  generally  and  objected  to  the  entering  of  a  judg- 
ment of  sale,  interposing  objections  relating  not  alone  to 
the  jurisdiction  of  the  court  because  of  such  faulty  publica- 
tion notice,  but  also  objections  asking  the  court  to  refuse 
the  application  because  of  the  alleged  defects  in  the  prior 
proceedings, — that  is,  asking  the  court  to  take  jurisdiction 
in  the  application  for  the  judgment  of  sale  proceedings  but 
insisting  that  it  refuse  application  because  of  certain  objec- 
tions to  the  merits.  An  appearance  for  any  other  purpose 
than  to  question  the  jurisdiction  of  the  court  waived  the 
objection  as  to  the  jurisdiction.  People  v.  Sniythe,  232 
111.  242;  Ladies  of  Maccabees  v.  Harrington,  227  id.  511 ; 
Waite  V.  People,  228  id.  173. 

Many  other  questions  have  been  argued  in  the  briefs, 
but  what  we  have  already  said  indicates  clearly  that  such 
questions  cannot  be  raised  on  this  record. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 
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Edna  C.  Burton,  Appellee,  vs.  Della  Wylde  et  al. 

Appellants. 

Opinion  filed  December  ij,  ipij — Rehearing  denied  Feb.  6,  1914. 

1.  Wills — a  will  cannot  be  revoked  by  spoken  words.  Uuder 
the  statute  a  will  or  codicil  can  only  be  revoked  by  burning,  can- 
celing, tearing  or  obliterating  the  same  or  by  the  making  of  an- 
other will,  and  not  by  spoken  words. 

2.  Same — presumption  where  a  mutilated  will  is  found  among 
testatpr's  papers  after  his  death.  Where  a  will  remains  in  the 
testator's  possessibn  until  his  death  and  is  then  found  among  his 
papers  with  erasures,  alterations,  cancellations  or  tearings,  the 
presumption  is  that  the  acts  so  manifested  upon  the  will  were  done 
by  the  testatoi^  with  the  intention  of  revocation ;  but  such  a  pre- 
sumption may  be  rebutted  by  proof  of  the  facts. 

3.  Same — "tearing'  of  a  will  includes  cutting.  The  "tearing" 
of  a  will  includes  cutting,  and  it  need  not  be  the  cutting,  of  the 
whole  will,  as  any  tearing  or  cutting  with  intent  to  revoke  the 
whole  will  is  sufficient  for  the  purpose. 

4.  Same — declarations  of  testatrix,  after  cutting  will,  are  ad- 
missible  to  show  intent.  Where  the  signature  of  the  testatrix  is 
cut  from  a  codicil  to  the  will  in  such  a  manner  as  to  mutilate  the 
will  itself,  declarations  of  the  testatrix,  made  either  at  the  time 
of  or  after  the  cutting,  are  admissible  for  the  purpose  of  showing 
whether  she  intended  her  act  to  operate  as  a  revocation  of  the 
will  itself. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

H.  S.  Earley,  George  Brown,  and  Cliffe  &  Cliffe, 
tor  appellants. 

Roy  H.  Brown,  and  Faissler  &  Fulton,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  DeKalb  county  admitting  to  probate  the  will  of  Sarah 
Chapman,  deceased,  and  refusing  the  probate  of  a  codicil 
thereto  attached. 
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The  will  was  executed  April  ii,  1895,  the  codicil  No- 
vember 3,  1899.  Sarah  Chapman,  the  testatrix,  died  at 
ninety  years  of  age  on  July  5,  191 2,  at  her  home  in  Kings- 
ton, DeKalb  county,  Illinois,  possessed  of  property  valued 
at  a  little  over  $35,000,  practically  all  real  estate.  Her  hus- 
band had  been  dead  for  many  years  and  she  left  no  chil- 
dren, her  only  heirs  being  some  thirty  nephews  and  nieces. 
About  a  week  after  her  death  Mrs.  Edna  C.  Burton,  a  niece 
of  testatrix,  with  whom  she  was  living,  filed  in  the  county 
court  of  DeKalb  county  a  petition  for  its  probate.  Very 
shortly  after  the  hearing  as  to  the  probate  of  the  will  be- 
gan before  County  Judge  William  L.  Pond  he  re-called  that 
he  had  heard  a  conversation  with  the  testatrix  a  short  time 
prior  to  her  death  which  might  make  it  inadvisable  for  him 
to  pass  upon  the  case.  Upon  consultation  with  the  attor- 
neys it  was  agreed  that  after  hearing  the  formal  proof  as 
to  the  execution  of  the  will  it  should  be  admitted  to  pro- 
bate and  an  order  entered  refusing  probate  of  the  codicil 
without  hearing  any  further  testimony  and  that  an  appeal 
should  be  taken  to  the  circuit  court.  This  was-  done.  That 
the  instrument  in  question  and  the  codicil  were  originally 
the  valid  will  and  codicil  of  the  testatrix  and  were  properly 
executed  and  that  the  codicil  was  properly  revoked  is  con- 
ceded. The  whole  contention  is  as  to  whether  the  will  it- 
self w^as  revoked. 

The  will  was  written  on  three  pages  of  a  double  sheet 
of  legal  cap  paper.  The  attestation  clause  was  at  the  top 
of  the  fourth  page,  and  below  this  a  codicil  had  been  writ- 
ten and  attested.  When  the  will  was  produced  for  probate 
the  signature  of  the  testatrix  to  the  codicil  had  been  cut  out 
with  some  sharp  instrument,  destroying  at  the  same  time 
certain  words  that  appeared  in  the  residuary  clause  on  the 
other  side  of  the  page.  The  will  gave  certain  real  estate  to 
Henry  Carb,  the  nephew  of  the  testatrix,  whom  she  called 
her  foster  son ;  other  real  estate  to  her  brother,  Alexander 
H.  Durham;  other  real  .estate,  under  certain  conditions,  to 
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Jesse  F.  and  Edgar  C.  Burton,  and  an  eighty-acre  tract 
to  her  great-nephew,  Sidney  Fay  Burton.  Then  followed 
clause  5  as  to  the  residue,  reading: 

*'Fifth — All  the  rest,  residue  and  remainder  of  my  real 
estate,  both  real  and  personal,  I  give,  devise  and  bequeath 
to  my  niece,  Edna  C.  Burton,  and  to  her  husband,  my 
nephew,  Charles  H.  Burton,  to  be 
equally  divided 
and  their  heirs 

the  child  or  children  of  a  deceased  child  taking  the  share 
which  his,  her  or  their  parents  would  have  taken  if  living/' 

The  blank  space  indicates  where  the  words  were  cut  out 
of  the  will  by  the  cutting  out  of  the  signature  of  the  tes- 
tatrix to  the  codicil  on  the  reverse  side  of  the  page.  By 
the  codicil  there  was  a  change  in  the  devise  of  real  estate 
to  Henry  Carb  from  an  estate  in  fee  to  a  life  interest,  the 
life  interest  after  his  death  to  go  to  his  wife  and  after  her 
decease  the  remainder  to  their  children.  The  proof  shows 
that  Henry  Carb  became  insane  some  time  prior  to  May, 
1903,  and  died  in  1904.  The  proof  also  shows  that  on 
June  25,  1912,  ten  days  before  her  death,  the  testatrix 
deeded  to  Sidney  Fay  Burton,  the  son  of  Mrs.  Edna  C. 
Burton,  the  eighty  acres  of  land  given  him  under  the  will. 
There  is  no  evidence  in  the  record  as  to  when  the  signa- 
ture to  the  codicil  was  cut  out.  The  document  was  found 
among  the  testatrix's  papers  after  her  death. 

Under  our  statute  a  will  or  codicil  can  only  be  revoked 
by  burning,  canceling,  tearing  or  obliterating  the  same,  or 
by  some  other  will,  and  no  words  spoken  shall  revoke  any 
will.  (Hurd's  Stat.  191 1,  p.  2379.)  As  a  general  rule, 
if  a  will  is  traced  to  the  testator's  possession  and  at  his 
death  cannot  be  found  the  presumption  is  that  he  destroyed 
it  animo  revocandi.  {St.  Marys  Home  v.  Dodge,  257  111. 
518;  Taylor  v.  Pegram,  151  id.  106.)  Where  a  will  re- 
mains in  the  testator's  possession  until  his  death  and  is  then 
found  among  his  papers  with  erasures,  alterations,  cancel- 
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lations  or  tearings,  the  presumption  is  that  such  act  manifest 
upon  the  will  was  done  by  the  testator  with  the  intention 
of  revocation.  (Page  on  Wills,  sec.  449;  40  Cyc.  1280^ 
and  cases  cited.)  But  all  presumptions  of  this  sort  weigh 
.  lightly  and  they  may  be  rebutted  by  proof  of  actual  facts. 
Schouler  on  Wills,  (2d  ed.)  sec.  401. 

Counsel  for  appellants  insist  that  the  cutting  out  of  the 
signature  to  the  codicil,  and  thereby  cutting  out  a  part  of 
the  residuary  clause  of  the  will,  in  view  of  all  the  circum- 
stances in  this  case,  shows  clearly  that  testatrix  intended  to 
revoke  the  entire  will,  while  counsel  for  appellee  insist  that 
the  cutting  out  of  the  signature  only  revoked  the  codicil, 
and  does  not  indicate,  even  though  the'  will  itself  was 
slightly  mutilated,  that  the  testatrix  intended  to  revoke  the 
will  as  a  whole.  They  further  insist  that  any  declaration 
of  the  testatrix  made  after  the  will  was  mutilated  cannot 
be  properly  received  in  evidence. 

The  authorities  are  practically  all  agreed  that  where  a 
testator  has  wholly  or  partially  destroyed  or  mutilated,  torn 
or  canceled  his  will,  the  declarations  made  by  him  at  the 
time  of  the  doing  of  such  act  are  admissible  as  a  part  of 
the  res  gestcB  to  show  with  what  intent  he  mutilated  or  de- 
stroyed the  instrument.  (Managle  v.  Parker,  24  L.  R.  A. 
(N.  S.)  180,  and  authorities  cited  in  the  note.)  There  is 
an  irreconcilable  conflict  in  the  authorities  as  to  whether 
declarations  of  the  testator  made  after  the  revocation  of 
the  will  are  admissible  to  show  intent.  (14  Ency.  of  Evi- 
dence, 448,  453,  and  cases  cited;  30  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 637.)  In  Jarman  on  Wills  (6th  ed.  p.  147) 
the  author  says:  "Declarations  made  by  the  testator  are 
admissible  as  evidence  of  his  intention,  those  made  at  the 
time  of  destruction  being,  of  course,  of  greater  weight  than 
those  made  subsequently."  In  Page  on  Wills  (sec.  450) 
the  author  says :  "The  declarations  of  the  testator,  by  the 
weight  of  authority,  are  admissible  to  show  his  intention 
to  revoke  or  not  to  revoke,  where  such  intention  is  mate- 
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rial,  whether  such  declarations  strengthen  or  rebut  any  pre- 
sumption raised  from  the  established  facts,  even  where  such 
declarations  are  made  subsequent  to  the  time  of  the  al- 
leged revocation."  In  Schouler  on  Wills  (2d  ed.  p.  423) 
it  is  stated:  "Parol  evidence  of  an  intention  to  revoke  or 
change  one's  will  has  been  admitted  in  cases  where  the 
papers  themselves  left  the  point  in  doubt,  and  if  it  be  un- 
certain from  the  face  of  the  instrument  whether  substitu- 
tion was  intended  or  something  additional  by  way  of  gift, 
the  testator's  purpose  may  be  cleared  by  evidence  aliunde/' 

The  mere  physical  act  of  cutting  out  a  portion  of  the 
will  here  in  question  is  equivocal  in  its  nature.  It  might 
or  might  not  have  been  intended  by  the  testatrix  as  a  de- 
struction of  the  will  as  well  as  the  codicil.  Beyond  ques- 
tion, extrinsic  evidence  might  make  plain  the  intention  with 
which  the  act  was  performed. 

Whether  the  subsequent  declarations  of  the  testator  are 
admissible  to  make  plain  the  intent  as  to  the  partial  can- 
cellation or  tearing  of  a  will  or  codicil  has  never  been 
raised  and  decided  in  this  court,  but  the  question  of  such 
declarations  as  to  lost  or  destroyed  wills  has  been  passed 
upon  and  such  declarations  have  been  held  admissible.  In 
Boyle  V.  Boyle,  158  111.  228,  the  will  of  the  testator  was 
destroyed.  The  fact  of  its  destruction  was  established  by 
declarations  of  the  testator  made  subsequent  to  the  destruc- 
tion of  the  will.  Such  declarations  were  held  admissible. 
It  is  clear,  also,  from  the  reasoning  in  that  and  other  de- 
cisions that  this  court  has  always  assumed  that  the  dec- 
larations of  the  testator  were  admissible  to  show  intent. 
(See  Wolf  V.  Bollinger,  62  111.  368;  In  the  matter  of  Page, 
118  id.  576;  Stetson  v.  Stetson,  200  id.  601;  St.  Mary's 
Home  v.  Dodge,  supra,)  The  encyclopaedias  and  other 
books  of  reference,  in  discussing  this  question,  class  this 
State  among  those  permitting  the  admission  of  subsequent 
declarations  to  prove  intent.  If  declarations  of  this  nature 
are  admissible  to  show  the  total  destruction  or  cancellation 
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of  the  will  there  can  be  no  escape  from  the  ccmclusion  that 
they  are  admissible  to  show  partial  mutilation,  cancellation 
or  tearing  of  the  will. 

The  word  "tearing"  has  been  held  to  include  cutting, 
and  it  need  not  be  the  cutting  of  the  whole  will.  ( i  Red- 
field  on  Wills, — ^4th  ed. — p.  313;  i  Jarman  on  Wills, — 6th 
ed. — ^p.  144;  Page  on  Wills,  sec.  248.)  This  last  author 
says  in  the  same  section:  "Any  act  of  tearing  which  is 
manifest  upon  the  paper  on  which  the  will  is  written, 
however  slight  it  may  be,  is  an  act  of  tearing  within  the 
meaning  of  the  statute,  if  done  with  the  intention  of  re- 
voking the  will.  This  is  equally  true  whether  a  necessary 
part  of  the  will  is  torn  off,  like  the  signature  of  testator  or 
of  witnesses  or  a  part  of  the  dispositive  part  of  the  will, 
leaving  the  residue,  ♦  ♦  ♦  or  whether  an  unnecessary 
part  of  the  will  is  torn  away,  such  as  a  seal  where  a  will 
need  not  be  under  seal."  The  authorities,  we  think,  are  all 
agreed  that  the  slightest  act  of  tearing  with  intent  to  re- 
voke the  whole  will  is  sufficient  for  the  purpose ;  that  it  is 
the  animus  which  must  govern  the  extent  and  measure  of 
operation  to  be  attributed  to  the  act  and  determine  whether 
the  act  shall  effect  the  revocation  of  the  whole  instrument. 
(40  Cyc.  1191',  and  cases  cited;  Johnson  v.  Brailsford,  10 
Am.  Dec.  601.)  This  court  has  so  held.  Bohleber  v.  Reb- 
stock,  255  111.  53. 

There  was  no  evidence  of  declarations  of  the  testatrix 
or  anvone  else  offered  which  were  made  at  the  time  the  act 
was  committed.  Several  of  the  witnesses  testified  as  to  the 
subsequent  declarations  made  by  the  testatrix  which  have 
more  or  less  bearing  on  the  question  of  intent.  Benjamin 
C.  Meade,  a  resident  of  Belvidere,  Illinois,  a  city  not  far 
from  Kingston,  had  known  Mrs.  Chapman  some  fifty  or 
sixty  j^ears.  He  testified  that  several  years  before,  while 
he  was  taking  her  in  a  buggy  to  one  of  her  farms,  she  had 
stated  that  she  was  not  getting  along  very  well  with  the 
Burtons.     She  was  then  living  with  them.     She  further 
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stated  that  she  had  made  a  will  but  had  destroyed  it,  and 
on  account  of  the  treatment  of  some  of  her  relatives  would 
not  make  another  but  would  let  them  all  take  under  the 
law.  J.  E.  Scott,  a  real  estate  dealer  in  Genoa,  testified 
that  his  son,  then  a  minor,  rented  land  of  Mrs.  Chapman; 
that  she  came  to  his  office  in  the  spring  of  the  year  in 
which  she  died  to  talk  about  the  lease,  and  stated,  while 
there,  that  she  was  going  to  leave  her  property  without  a 
will ;  that  her  husband  had  left  his  that  way ;  that  she  had 
once  made  a  will  but  had  destroyed  it.  G.  E.  Scott,  an- 
other son  of  the  last  witness,  a  practicing  lawyer  at  Genoa 
for  some  sixteen  years,  testified  that  he  was  well  acquainted 
with  the  testatrix  and  had  known  her  as  long  as  he  could 
remember ;  that  she  was  a  frequent  visitor  at  his  office  and 
he  had  discussed  business  matters  with  her  frequently ;  that 
he  saw  her  the  last  time  about  a  week  or  ten  days  before 
her  death.  She  told  him  at  this  last  interview  that  she 
wanted  him  to  come  down  to  Kingston  to  do  some  business 
for  her.  H^  asked  her  if  she  wanted  him  to  come  prepared 
to  make  a  will,  and  she  said  no, — that  she  had  made  a  will 
but  destroyed  it ;  that  her  husband  did  not  leave  a  will,  and 
her  sister,  Ursula  Porter,  did  not  leave  any  will,  and  the 
property  in  those  cases  had  gone  to  the  heirs,  and  that  she 
was  going  to  do  the  same  thing  with  hers  and  let  the  heirs 
take  it  under  the  law.  Sophronia  Eiklor  testified  that  she 
had  known  Mrs.  Chapman  fifty-five  years  and  that  they 
used  to  talk  over  business  matters  often;  that  she  had 
talked  with  her  two  or  three  years  before  her  death  at  her 
home,  and  that  when  they  were  visiting  together  at  this 
time  "I  told  her  that  I  had  made  a  will,**  and  she  said  she 
had  made  one  once  but  afterward  destroyed  it. 

The  proponent  of  the  will  called  County  Judge  W.  L. 
Pond,  who  testified  that  he  had  known  the  testatrix  ever 
since  he  was  a  boy ;  that  he  had  a  conversation  with  her  in 
Kingston  about  three  months  before  her  death,  in  which 
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they  talked  over  the  trouble  there  had  been  in  settling  the 
estate  of  the  testatrix's  sister,  Mrs.  Ursula  Porter.  This 
sister  had  died  very  suddenly  when  she  was  apparently  in 
good  health.  Judge  Pond  said  to  the  testatrix  that  certain 
matters  in  connection  with  the  sister's  estate  should  have 
been  attended  to  by  the  sister  when  she  was  in  good  health, 
and  the  testatrix  responded,  "Yes,  that's  right ;  I  am  some- 
what in  the  same  situation ;  my  trouble  is  in  regard  to  my 
relatives,  but  I  have  attended  to  that  matter  some  time 
ago."  He  testified  she  had  not  said  how  she  had  attended 
to  it  and  that  the  word  "will**  was  not  mentioned  bv  either 
of  them  during  the  conversation,  either  with  reference  to 
her  property  or  the  sister's.  Sadie  Andrews  also  testified 
for  the  proponent.  She  had  known  Mrs.  Chapman  for  a 
long  time  and  last  saw  her  on  June  i,  191 2,  when  she  vis- 
ited her  at  her  home  in  Kingston.  She  was  then  living 
with  the  Burtons.  There  was  some  talk  between  them  about 
Mrs.  Burton  finding  fault  because  the  testatrix -was  letting 
Sidney  Burton  have  too  much  spending  money,  and  Mrs. 
Chapman  said  to  the  witness,  "They  will  have  it  some  time, 
and  I  would  rather  have  the  flowers  now  than  after  I  am 
gone;"  that  the  other  nephews  and  nieces  thought  they 
ought  to  have  the  same  share  as  Edna  and  the  boys,  (Edna 
was  Mrs.  Burton,)  but  that  she  (the  testatrix)  had  know^n 
the  boys  ever  since  they  were  babies  and  she  didn't  see  any 
reason  why  they  should  not  have  her  property.  S.  S.  Slater 
also  testified  for  the  proponent  that  he  was  in  business  at 
Genoa,  Illinois,  and  had  often  seen  the  testatrix  and  often 
talked  with  her  about  business  matters;  that  in  June,  191 2, 
he  got  to  talking  with  her  about  the  aflfairs  of  her  sister, 
Mrs.  Ursula  Porter,  and  she  remarked  that  she  thought  it 
was  very  strange  that  her  sister  would  let  her  business  go 
at  loose  ends ;  that  there  would  be  no  trouble  over  her  (tes- 
tatrix's) property  when  she  was  gone,  as  she  had  fixed  it 
so  as  not  to  leave  it  for  the  lawyers.     Slater  further  testi- 
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fied  that  at  this  conversation  she  stated  she  thought  Ursula 
had  a  will  and  supposed  that  everything  had  been  fixed  up. 
It  is  uncontroverted  that  the  sister,  Ursula  Porter,  did  not 
have  a  will. 

The  declarations  of  the  testatrix  in  these  various  con- 
versations had  with  the  different  witnesses  may  not  be 
entirely  consistent,  but  those  declarations  are  much  more 
easily  reconcilable  on  the  basis  that  she  had  destroyed  her 
will  than  they  are  that  she  had  only  intended  to  destroy 
the  codicil  and  leave  the  will  itself  in  force.  In  no  place 
in  any  of  those  conversations  did  she  mention  the  codicil. 
Furthermore,  she  did  not  refer  to  her  will  in  any  of  her 
conversations  with  the  witnesses,  in  the  testimony  offered 
by  proponent.  To  four  different  witnesses  she  specifically 
stated  that  she  had  made  but  destroyed  her  will.  A  fair 
construction  of  her  talk  with  Judge  Pond  does  not  indicate 
that  she  was  thinking  about  the  fact  that  she  had  a  will  and 
her  sister,  Mrs.  Porter,  did  not  have  a  will.  Nothing  was 
said  as  to  the  will  by  either  of  them.  As  to  what  the  dif- 
ficulties were  over  Mrs.  Porter's  estate  does  not  appear  in 
this  record.  The  difficulties  may  have  arisen  entirely  over 
disputes  that  would  not  have  been  obviated  in  the  slightest 
if  there  had  been  a  will.  Her  statement  to  Slater  that  there 
would  be  no  trouble  over  her  property  might  easily  be  ex- 
plained on  the  ground  that  she  had  her  business  affairs 
closed  up  so  there  would  be  no  trouble.  Indeed,  this  state- 
ment tends  to  show  that,  because  she  said  in  that  conversa- 
tion that  her  sister  had  let  her  business  go  at  loose  ends 
and  that  she  was  not  going  to  leave  hers  in  such  shape  so 
that  it  would  be  left  to  the  lawyers.  Surely  there  is  no 
more  reason  to  think  the  lawyers  would  get  a  part  of  the 
estate  if  there  was  not  a  will  than  there  would  be  if  there 
was  a  will.  The  declaration  she  made  to  Sadie  Andrews 
that  she  did  not  see  any  reason  why  the  Burton  boys  should 
not  have  it  is  not  irreconcilable  with  the  rest  of  her  testi- 
mony, in  view  of  the  fact  that  about  ten  days  before  her 
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death  she  deeded  eighty  acres  of  land  to  one  of  the  sons 
of  Mrs.  Burton.  It  would  seem  strange,  indeed,  that  she 
should  deed  this  eighty  acres  at  this  time  if  she  thought  the 
will  was  in  force  which  gave  him  this  same  eighty.  Fur- 
thermore, it  is  somewhat  difficult  to  understand  why  she 
would  want  to  revoke  the  codicil,  alone.  By  that  codicil 
she  cut  down  the  estate  left  to  Henry  Carb,  her  nephew, 
from  a  fee  to  a  life  estate,  with  remainder  to  his  wife 
and  children.  Before  her  death  Carb  himself  died.  If 
the  will  were  left  in  force  Carb's  heirs  would  take  this 
property,  as  they  would  if  the  codicil  were  left  in  force. 
It  is  absolutely  impossible  to  reconcile  her  declarations, 
made  to  four  different  witnesses,  as  to  the  destruction  of 
the  will,  with  the  theory  that  she  considered  the  will  still 
in  force.  The  attesting  clause  of  the  codicil  stated  that  it 
was  published  and  declared  by  the  testatrix  "to  be  her  will 
and  testament,"  etc.  A  person  not  very  familiar  with  legal 
forms  and  the  drafting  of  wills  might  readily  have  thought 
that  the  destruction  of  the  codicil  would  destroy  the  will. 
Intelligent,  careful  woman  that  she  was  shown  to  be,  how 
should  she  expect  the  will  to  remain  in  force  if  she  cut  a 
portion  out  of  it,  even  though  that  portion  might  be  small? 
In  view  of  all  the  evidence  in  the  record,  in  the  light  of 
the  condition  in  which  the  will  was  found  among  the  papers 
of  the  testatrix  at  her  death,  we  can  reach  no  other  conclu- 
sion, under  the  authorities,  than  that  she  herself  cut  out 
her  signature  with  the  intention  of  revoking  the  entire  doc- 
ument.    The  circuit  court  should  have  so  found. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
the  views  herein  expressed.       ^^^^^^^  ^^^  remanded. 
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John  Clark,  Defendant  in  Error,  vs.  The  Wisconsin 
Central  Railway  Company,  Plaintiflf  in  Error. 

Opinion  filed  December  17,  1^1^ — Rehearing  denied  Feb,  10,  1914. 

1.  Negligence — limitation  of  rule  that  a  plea  of  not  guilty  does 
not  put  in  issue  ownership  of  instrumentalities.  The  rule  that  a 
plea  of  the  general  issue  in  a  personal  injury  suit  against  a  rail- 
road company  does  not  put  in  issue  the  ownership  of  the  railroad 
and  instrumentalities  used  does  not  apply  where  the  instrumental- 
ity causing  the  injury  was  not  one  ordinarily  and  commonly  used 
in  the  railroad  business.  (Chicago  Union  Traction  Co,  v.  Jerka, 
227  111.  95,  Pennsylvania  Co.  v.  Chapman,  220  id.  428,  and  Pell  v. 
Joliet,  PlainHeld  and  Aurora  Railroad  Co.  238  id.  510,  limited.) 

2.  Same — when  railroad  company  is  not  liable  for  act  of  servant. 
A  railroad  company  is  not  liable  for  the  negligent  act  of  a  servant 
where  the  latter  is  not  engaged  in  the  line  of  his  employment  at 
the  time  but  is  pursuing  purposes  of  his  own  after  completing  his 
day's  work,  even  though  at  the  time  of  the  accident  he  is  using  an 
instrumentality  furnished  by  the  company. 

Writ  of  EUiror  to  the  Appellate  Court  for  the  First 
District;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook"  county;  the  Hon.  George  W.  Patton, 
Judge,  presiding. 

HiNER,  Bunch  &  Latimer,  and  W.  A.  Hayes,  for 
plaintiff  in  error. 

P.  R.  Barnes,  I.  W.  Baker,  and  C.  E.  Hecki^er,  for 
defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendant  in  error,  as  plaintiff,  recovered  a  judgment 
in  the  superior  court  of  Cook  county  against  plaintiff  in 
error  for  $1200  for  personal  injuries.  That  judgment  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
the  case  is  brought  to  this  court  by  writ  of  certiorari. 

Defendant  in  error  will  hereafter  be  referred  to  as  plain- 
tiff and  plaintiff  in  error  as  defendant. 


•    . 
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Defendant  was  at  the  time  of  the  injury  operating  a 
railroad  running  north  and  south  in  Cook  county.  A  man 
named  Fred  ToHinger  was  a  telegraph  operator  employed 
by  the  defendant  at  a  station  on  its  line  called  McfCinley. 
There  was  a  public  highway  crossing  over  the  defendant's 
tracks  about  one  mile  south  of  McKinley  station.  On  the 
7th  of  October,  1907,  plaintiff,  while  crossing  over  the  rail- 
road tracks  at  this  crossing,  driving  one  horse  hitched  to  a 
buggy,  was  struck  by  a  railroad  velocipede  or  tricycle  be- 
ing driven  and  operated  by  ToHinger.  He  was  thrown  out 
and  injured  and  the  buggy  was  also  broken  and  injured. 
He  brought  suit  to  recover  damages  against  the  defendant 
railroad  company  and  Fred  ToHinger,  jointly. 

The  first  count  of  the  declaration  alleged  the  defendant 
railroad  company  was  possessed  of  and  operating  certain 
railroad  tracks  extending  north  and  south  through  Cook 
county,  upon  and  over  which  it  was  in  the  custom  and 
habit  of  propelling  and  allowing  to  be  propelled  cars,  loco- 
motives and  other  rolling  stock,  and  that  defendant  Fred 
ToHinger  was  in  the  employ  of  the  railroad  company  as  its 
stati6n  agent  at  McKinley ;  that  plaintiff,  in  the  exercise  of 
due  care,  was  driving  a  one-horse  vehicle  along  the  public 
highway  over  the  railroad  tracks,  and  that  the  defendant 
railroad  company,  through  its  agent,  Fred  ToHinger,  who 
was  then  and  there  in  charge  of  and  operating  a  certain 
railroad  velocipede,  wrongfully,  carelessly  and  negligently 
ran,  drove  and  propelled  said  railroad  velocipede  against, 
upon  and  over  the  vehicle  of  plaintiff,  thereby  injuring  him 
and  said  vehicle.  The  second  count  alleges  the  defendant 
railroad  company  allowed  and  permitted  defendant  Fred 
ToHinger,  who  was  then  and  there  in  its  employ,  to  use 
its  tracks  upon  which  to  propel  and  drive  said  railroad 
velocipede. 

The  defendant  railroad  company  pleaded  the  general  is- 
sue, only.     The  defendant  ToHinger  pleaded  the  general 
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issue  and  also  a  special  plea  alleging  he  had  caused  plain- 
tiff's  carriage  to  be  mended  and  repaired  in  full  satisfaction 
and  discharge  of  the  grievances  mentioned  in  the  declara- 
tion, which  had  been  accepted  by  plaintiff  as  a  satisfaction 
and  discharge  of  said  grievances. 

On  the  day  the  trial  began,  and  just  before  it  was  en- 
tered upon,  the  suit  was  dismissed  as  to  the  defendant  Fred 
ToUinger,  and  he  was  called  and  testified  as  a  witness  on 
behalf  of  plaintiff.  He  testified  he  had  been  employed  by 
the  defendant  railroad  company,  as  telegraph  operator  at 
McKinley,  for  about  two  months  before  the  accident  oc- 
curred; that  he  lived  at  DesPlaines,  which  is  about  five 
miles  south  of  McKinley,  where  he  worked;  that  he  was 
going  home  at  the  time  of  tjie  accident  and  was  running 
the  velocipede  over  the  railroad  tracks;  that  it  weighed 
about  eighty  pounds,  had  no  motive  power,  but  was  pro- 
pelled by  the  witness  with  his  hands  and  feet;  that  the  ac- 
cident occurred  about  ten  minutes  after  six  o'clock,  in  the 
evening.  The  witness  testified  that  his  hours  of  work  were 
from  seven  o'clock  to  seven  o'clock,  but  on  the  evening  of 
the  accident  he  was  off  duty  and  quit  at  six  o'clock  and 
started  home. 

Defendant  offered  evidence  for  the  purpose  of  proving 
that  it  did  not  own  or  control  the  velocipede,  that  it  did 
not  give  permission  for  the  use  of  it  on  the  railroad  tracks 
and  had  no  knowledge  or  information  that  Tollinger  was 
so  using  it ;  that  Tollinger  was  not  acting  within  the  scope 
of  his  employment  at  the  time  the  accident  happened  but 
was  off  duty.  This  offered  evidence  was  objected  to  by 
plaintiff,  and  the  objection  was  sustained  upon  the  ground 
that  it  was  not  admissible  under  the  plea  of  not  guilty. 
Defendant  thereupon  asked  leave  of  the  court  to  fi.le  an  ad- 
ditional plea  averring  that  the  velocipede  described  in  the 
declaration  was  not  the  property  of  defendant  but  was  the 
property  of  Fred  Tollinger,  and  that  it  was  not  owned,  op- 
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erated  or  controlled  by  defendant.  This  motion  was  de- 
nied. The  court,  on  its  own  motion,  instructed  the  jury 
that  the  testimony  of  Tollinger  that  he  had  finished  his 

« 

day's  work,  was  on  his  way  home  and  was  not  on  duty  at 
the  time  of  the  accident  was  not  objected  to  by  plaintiff  at 
the  time  the  testimony  was  given,  but  that  it  was  imma- 
terial under  the  issues  of  the  case  and  should  be  disregarded 
by  the  jury  in  considering  their  verdict. 

Chicago  Union  Traction  Co,  v.  Jerka,  227  111.  95,  Brun- 
hild V.  Chicago  Union  Traction  Co,  239  id.  621,  Pennsyl- 
vania Co,  V.  Chapman,  220  id.  428,  Petty,  Joliet,  Plainfield 
and  Aurora  Railroad  Co.  238  id.  510,  and  some  earlier  de- 
cisions, are  relied  upon  as  sustaining  the  rulingof  the  court 
in  refusing  to  permit  the  evidence  offered  that  the  defend- 
ant railroad  company  was  not  the  owner  or  in  possession 
of  or  operating  the  instrumentalities  alleged  to  have  caused 
the  injury  under  the  general  issue.  Those  cases  are  au- 
thority for  the  proposition  that  the  plea  of  not  guilty  does 
not  put  in  issue  the  ownership  of  the  railroad  and  instru- 
mentalities ordinarily  and  commonly  used  by  the  railroad 
company,  its  agents  and  servants,  in  the  operation  of  the 
railroad,  but  that  rule  does  not  apply  where  the  instrumen- 

■ 

tality  causing  the  injury  was  not  one  ordinarily  or  com- 
monly used  in  the  railroad  business,  and  the  defense  sought 
to  be  made  is  that  it  did  not  belong  to  the  defendant  and 
was  not  used  or  operated  by  it  or  with  its  knowledge  and 
consent,  but  was  in  control  of  and  operated  by  someone 
for  his  own  purposes  who  was  not  at  the  time  engaged  in 
the  service  of  defendant.  The  fact  that  Tollinger  was  em- 
ployed to  work  certain  hours  for  defendant  did  not,  of 
itself,  render  defendant  liable  for  his  every  negligent  act. 
When  not  engaged  in  his  line  of  employment  but  in  pur- 
suing purposes  of  his  own  the  master  would  not  be  liable 
for  his  negligence,  even  though  he  was  at  the  time  using 
the  instrumentalities  furnished  him  by  the  master  to  per- 
form the  duties  of  his  employment. 
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Slater  v.  Advance  Thresher  Co.  (Minn.)  5  L.  R.  A. 
(N.  S.)  598,  was  a  case  where  the  defendant  was  sued 
for  damages  resulting  from  an  injury  alleged  to  have  been 
caused  by  the  defendant's  servant  in  driving  an  automobile. 
The  servant  was  furnished  by  defendant  an  automobile  for 
use  in  performing  the  duties  of  his  employment.  After 
business  hours,  and  while  the  servant  was  driving  the  auto- 
mobile on  a  mission  of  his  own  and  purely  for  his  own 
purposes,  plaintiff's  team  became  frightened  at  the  automo- 
bile and  ran  away,  causing  the  injury.  It  was  held  there 
could  be  no  recovery,  and  in  a  well  considered  opinion  of 
the  court  will  be  found  a  large  collection  of  authorities/ 
Among  other  authorities  cited  and  quoted  from  is  Shear- 
man &  Redfield  on  Negligence,  as  follows:  "ff  the  act 
complained  of  be  committed  by  the  servant  while  at  liberty 
from  the  service  of  the  master  and  while  pursuing  his  own 
interests  exclusively,  there  can  be  no  question  of  the  mas- 
ter's freedom  from  liability,  even  though  the  injury  would 
not  have  been  committed  without  the  facilities  afforded  the 
servant  by  his  relation  to  the  master." 

Lima  Railway  Co.  v.  Little,  (Ohio,)  65  N.  E.  Rep.  861, 
on  account  of  its  facts  is  much  in  point  upon  this  question 
and  many  authorities  are  cited  in  the  opinion.  The  same 
rule  has  been  applied  in  repeated  decisions  in  this  State. 

But  we  are  further  of  opinion  that  even  if  none  of  the 
proof  offered  by  defendant  was  competent  under  the  gen- 
eral issue  the  court  erred  in  denying  leave  to  file  a  special 
plea.  The  application,  it  is  true,  was  addressed  to  the 
sound  discretion  of  the  court,  and  the  ruling  in  such  cases 
will  afford  no  ground  of  reversal  unless  there  has  been  an 
abuse  of  discretion.  The  declaration  in  this  case  was  filed 
January  16,  1908.  Defendant  filed  its  plea  of  not  guilty 
January  28,  1908.  The  trial  was  commenced  on  March  9, 
1910,  and  it  is  contended  it  would  have  been  an  injustice 
to  plaintiff,  after  so  long  a  period  had  elapsed  since  the 
filing  of  the  plea,  .to  permit  defendant,  during  the  progress 
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of  the  trial,  to  file  the  plea.  To  have  granted  the  leave 
would  not  have  involved  any  question  of  the  Statute  of 
Limitations,  and  so  far  as  we  can  see  would  not  have  preju- 
diced plaintiff.  If,  as  suggested,  plaintiff  might  not  have 
been  prepared  with  proof  to  meet  the  plea  in  the  midst  of 
the  trial,  he  could  have  secured  a  continuance,  at  defend- 
ant's cost,  to  such  time  as  would  enable  him  to  secure  the 
testimony.  There  is  nothing  appearing  in  the  record,  how- 
ever, to  indicate  that  any  such  delay  would  have  been  neces- 
sary. Under  the  circumstances  of  this  case  the  mere  delay 
of  defendant  to  file  the  plea  before  the  trial  began  was  not 
a  sufficient  justification  for  denying  the  leave.  The  defend- 
ant did  not  deny  it  owned  and  operated  the  railroad  but 
it  offered  to  prove  that  it  did  not  own  the  velocipede,  that 
it  never  gave  Tollinger  permission  to  run  it  over  its  tracks, 
that  it  had  no  knowledge  of  his  doing  so,  and  that  he  was 
not  in  its  employ  at  the  time  the  injury  occurred.  By  deny- 
ing leave  to  file  the  plea,  the  only  defenses  left  to  it  were 
that  Tollinger  was  not  negligent  or  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Whether  the  defendant 
could  have  proven  the  defenses  it  offered  to  make  is  imma- 
terial. If  it  in  good  faith  sought  to  make  such  defenses 
the  ends  of  justice  required  that  it  be  permitted  to  file  the 
plea  to  enable  it  to  do  so.  Assuming,  as  thp  court  held,  that 
the  proof  offered  was  inadmissible  under  the  plea  of  not 
guilty,  we  think  the  error  in  denying  application  for  leave 
to  file  the  special  plea  requires  a  reversal  of  the  judgment. 
The  judgments  of  the  Appellate  and  superior  courts 
are  reversed  and  the  cause  remanded  to  the  superior  court, 
with  leave  to  defendant,  if  it  shall  so  desire,  to  file  the  spe- 

cial  nlcs. 

^     '  Reversed  and  remanded. 
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The  PeopLtE  ex  reL  Maclay  Hoyne,  State's  Attorney,  Ap- 
pellant, vs.  Ai^EXANDER  A.  McCormick,  Appellee. 

Opinion  filed  December  ij,  igi^ — Rehearing  denied  Feb.  6,  1^14. 

1.  CoNSTiTUTiONAi,  i,AW — what  is  meant  by  term  "the  board  of 
county  commissioners/'  as  used  in  constitution.  The  term  "the 
board  of  county  commissioners,"  used  in  section  17  of  article  6  and 
section  6  of  article  10  of  the  constitution  of  1870,  refers  to  the 
three  officers  elected  in  counties  not  under  township  organization 
and  does  not  refer  to  the  board  of  commissioners  of  Cook  county. 

2.  Same — eligibility  provision  of  section  77  of  article  6  does 
not  apply  to^  members  of  board  of  commissioners  of  Cook  county. 
The  provision  of  section  17  of  article  6  of  the  constitution  of 
1870  that  no  person  shall  be  eligible  to  membership  in  "the  board 
of  county  commissioners"  unless  he  shall  have  resided  in  the  State 
at  least  five  years  next  preceding  his  election  does  not  apply  to  the 
board  of  commissioners  of  Cook  county. 

3.  Same — eligibility  provision  of  section  6  of  article  7  of  con- 
stitution construed.  The  provision  of  section  6  of  article  7  of  the 
constitution  that  "no  person  shall  be  elected  or  appointed  to  any 
office  in  this  State,  civil  or  military,  who  is  not  a  citizen  of  the 
United  States,  and  who  shall  not  have  resided  in  this  State  one 
year  next  preceding  the  election  or  appointment,"  is  not  limited  to 
State  officers,  -but  includes  county,  city  or  municipal  officers  pro- 
vided for  in  the  constitution  without  any  specific  requirement  as 
to  residence. 

4.  Same — the  legislature  cannot  change  qualifications  fixed  by 
.'the  constitution.  The  legislature  has  entire  control  over  an  office 
cres^ted  by  statute,  but  where  the  constitution  creates  an  office  and 
fixes  the  qualifications  for  such  office  it  is  not  within  the  power  of 
the  legislature  to  change  or  add  to  them  unless  the  constitution 
itself  gives  such  power. 

5.  ^KvLti^rovision  of  act  of  iSp^  as  to  residence  of  members 
of  board  of  county  commissioners  of  Cook  county  is  invalid.  The 
provision  of  section  4  of  the  act  of  1893  that  each  member  of  the 
board  of  commissioners  of  Cook  county  shall  have  resided  in  said 
county  for  five  years  next  preceding  the  election  is  invalid  as  in 
conflict  with  section  6  of  article  7  of  the  constitution,  which  fixes 
the  qualification  of  residence  within  the  State  at  one  year. 

6.  Same — constitutional  declaration  as  to  qualification  for  of- 
fice is  conclusive  although  in  negative  form.  A  constitutional  pro- 
vision that  no  person  shall  be  elected  to  office  who  "shall  not  have 
resided  in  this  State  one  year  next  preceding  the  election"  is  con- 
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elusive  though  negative  in  form,  and  the  legislature  cannot  im- 
pose additional  requirements  as  to  residence,  upon  the  theory  that 
such  provision  merely  fixes  a  minimum  requirement  in  that  regard. 

7.  Offices — eligibility  to  office  does  not  depend  upon  right  of 
suffrage.  All  persons  are  equally  eligible  to  office  who  are  not 
excluded  by  some  constitutional  or  legal  disqualification,  and  the 
fact  of  eligibility  does  not  even  depend  upon  the  right  of  suffrage. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Bai^win,  Judge,  presiding. 

Maclay  Hoyne,  State's  Attorney,  (Charles  H. 
Mitchell,  and  Isaiah  T.  Greenacre,  of  counsel,)  for 
appellant. 

Miller,  Starr,  Packard  &  Peckham,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Cook  county  dismissing  an  information  in  the  nature 
of  quo  zvarranto  questioning  the  title  of  the  appellee  to  the 
office  of  commissioner  of  the  county  of  Cook  and  president 
of  the  board  of  commissioners.  There  were  four  counts, 
many  pleas,  more  replications  and  numerous  demurrers,  but 
it  will  not  be  necessary  to  set  them  out  in  detail.  The  facts 
were  admitted  by  the  pleadings  and  the  only  controversy 
was  as  to  the  eligibility  of  appellee.  He  had  resided  in  Illi- 
nois more  than  one  year  and  less  than  five  years  immedi- 
ately preceding  his  election.  The  appellant  contends  that 
under  section  17  of  article  6  of  the  constitution  no  person 
is  eligible  to  the  office  of  commissioner  of  Cook  county  who 
has  not  resided  in  this  State  five  years  next  preceding  his 
election,  and  that  under  section  4  of  the  *'act  to  revise  the 
law  in  relation  to  the  election  of  county  commissioners  in 
Cook  county,  and  to  fix  their  term  of  office,"  (Laws  of 
1893,  p.  92;  Kurd's  Stat.  191 1,  p.  632;)  no  person  is 
eligible  unless  he  has  been  a  resident  of  the  county  for  five 
years  next  preceding  his  election. 
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Section  17  of  article  6  of  the  constitution  is  as  follows: 
"No  person  shall  be  eligible  to  the  office  of  judge  of  the 
circuit  or  any  inferior  court,  or  to  membership  in  the 
'board  of  county  commissioners/  unless  he  shall  be  at  least 
twenty-five  years  of  age,  and  a  citizen  of  the  United  States, 
nor  unless  he  shall  have  resided  in  this  State  five  years 
next  preceding  his  election,  and  be  a  resident  of  the  circuit, 
county,  city,  cities  or  incorporated  town  in  which  he  shall 
be  elected." 

Section  6  of  article  10  is  as  follows:  "At  the  first 
election  of  county  judges  under  this  constitution,  there  shall 
be  elected  in  each  of  the  counties  in  this  State,  not  under 
township  organization,  three  officers,  who  shall  be  styled 
*The  board  of  county  commissioners,'  who  shall  hold  ses- 
sions for  the  transaction  of  county  business  as  shall  be  pro- 
vided by  law.  One  of  said  commissioners  shall  hold  his 
office  for  one  year,  one  for  two  years,  and  one  for  three 
years,  to  be  determined  by  lot;  and  every  year  thereafter 
one  such  officer  shall  be  elected  in  each  of  said  counties  for 
the  term  of  three  years." 

Section  7  of  article  10  is  as  follows:  "The  county  af- 
fairs of  Cook  county  shall  be  managed  by  a  board  of  com- 
missioners of  fifteen  persons,  ten  of  whom  shall  be  elected 
from  the  city  of  Chicago,  and  five  from  towns  outside  of 
said  city,  in  such  manner  as  may  be  provided  by  law." 

This  is  the  first  appearance  in  this  State  of  a  body  exer- 
cising public  authority -and  having  the  legal  name  of  "The 
Board  of  County  Commissioners."  The  constitution  of 
1 818,  by  section  4  of  the  schedule,  provided  for  the  elec- 
tion of  three  county  commissioners  in  each  county  for  the 
purpose  of  transacting  all  county  business,  whose  term  of 
service,  powers  and  duties  should  be  regulated  and  defined 
by  law.  The  first  legislature  enacted  that  there  should  be 
established  in  each  county  a  court  of  record,  composed  of 
the  commissioners  of  the  county,  which  should  be  called 
"the  county  commissioners'  court."      (Laws  of   1819,  p. 
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175.)  Its  only  object  or  authority  was  the  management  of 
the  business  of  the  county.  Though  called  a  court  of  rec- 
ord it  had  no  civil  or  criminal  jurisdiction  and  no  power 
except  in  the  conduct  of  the  county's  affairs.  The  county 
commissioners'  courts  continued  until  they  were  abolished 
by  the  constitution  of  1848,  which  provided  for  the  trans- 
action of  the  county's  business  by  a  county  court,  composed 
of  the  county  judge  and  two  associate  justices  of  the  peace, 
and  directed  that  the  county  commissioners'  courts  should 
continue  in  existence  and  exercise  their  jurisdiction  until 
the  county  court  provided  for  in  the  constitution  should  be 
organized  in  pursuance  of  an  act  of  the  General  Assembly 
to  be  passed  at  its  first  session.  This  constitution  required 
the  General  Assembly  to  provide  by  a  general  law  for  a 
township  organization,  under  which  any  county  might  or- 
ganize if  it  should  so  elect,  in  which  case  the  management 
of  the  fiscal  affairs  of  the  county  by  the  county  court  might 
be  dispensed  with  and  the  affairs  of  the  county  transacted  in 
such  manner  as  the  General  Assembly  might  provide.  The 
first  legislature  passed  an  act  on  February  12,  1849,  es- 
tablishing county  courts,  (Laws  of  1849,  P-  62,)  and  on 
the  same  day  an  act  to  provide  for  township  organization. 
(Laws  of  1849,  P-  19^)  The  latter  act  was  repealed  and 
another  act  substituted  for  it  by  the  next  General  Assembly. 
(Laws  of  1851,  p.  35.)  After  the  enactment  of  these  laws 
there  were  no  longer  any  county  cpmmissioners.  In  every 
county  under  township  organization  the  county  business  was 
conducted  by  the  board  of  supervisors;  in  every  county 
not  under  township  organization  by  the  county  court,  which- 
had  all  the  power,  jurisdiction  and  authority  of  the  county 
commissioners'  court.  Cook  county  adopted  township  or- 
ganization at  an  election  held  on  November  6,  1849,  ^tnd  at 
the  time  the  constitution  of  1870  was  adopted,  and  long 
afterward,  was  under  township  organization.  Most  of  the 
other  counties  in  the  State  had  adopted  township  organiza- 
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tion,  but  there  still  remained,  and  yet  remain,  a  number  of 
counties  which  are  not  under  township  organization. 

When  the  convention  of  1870  met  there  were  no  cor- 
porate authorities  known  as  the  board  of.  county  corilmis- 
sioners.  By  the  adoption  of  the  constitution  that  name  was 
given  to  a  certain  class  of  corporate  authorities, — that  is, 
to  the  three  officers  elected  in  counties  not  under  township 
organization  and  charged  with  the  transaction  of  the  county 
business.  When  the  constitution,  in  fixing  the  conditions 
of  eligibility  to  certain  offices,  referred  to  the  board  of 
county  commissioners,  it  is  to  be  inferred  that  it  meant  the 
body  lawfully  bearing  that  name  given  to  it  by  the  consti- 
tution itself.  The  words  "board  of  county  commissioners" 
in  both  section  17  of  article  6  and  section  6  of  article  10 
are  in  quotation  marks.  This  is  a  circumstance  worthy  of 
some  consideration  in  determining  whether  the  expression 
in  both  places  refers  to  the  same  thing.  It  is  argued  that 
the  ordinary  meaning  of  the  words  "board  of  county  com- 
missioners," used  in  section  17  of  article  6  of  the  consti- 
tution, includes  a  board  of  commissioners,  who  shall  have 
charge  of  the  county  affairs  of  the  county,  as  well  as  offi- 
cers who  shall  be  styled  "the  board  of  county  commission- 
ers," who  shall  hold  sessions  for  the  transaction  of  county 
business  as  may  be  provided  by  law.  The  words  used  are, 
"the  board  of  county  commissioners."  The  definite  parti- 
cle "the"  is  a  demonstrative  word  which  particularizes  the 
noun  before  which  it  stands  and  limits  its  meaning  more 
definitely  and  particularly  than  the  indefinite  particle  "a." 
"The  board  of  county  commissioners"  refers  to  a  more 
definite  conception  than  "a  board  of  county  commission- 
ers," and  the  quotation  marks  add  to  the  preciseness  of  ex- 
pression and  indicate  an  exact  transfer  of  the  words  from 
some  other  place.  If  the  five  years'  residence  had  been  in- 
tended to  apply  to  any  county  commissioner  the  language  • 
used  would  naturally  have  been  like  that  used  with  refer- 
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ence  to  the  judges,  and  the  section  would  have  read,  *'no 
person  shall  be  eligible  to  the  office  of  judge  of  the  circuit 
or  any  inferior  court  or  county  commissioner."  The  form 
of  expression  was  changed,  however,  and  the  language  lim- 
ited to  membership  in  the  "board  of  county  commission- 
ers,*'— a  definite  body  having  that  legal  name  and  existing 
only  in  counties  not  under  township  organization.  The 
board  of  county  commissioners  is  a  body  of  three  members, 
elected  by  the  whole  county,  one  each  year,  for  a  three- 
year  term,  under  constitutional  provisions.  It  gets  its  name 
from  the  constitution  itself,  and  it  is  to  that  body  that  the 
phrase  in  section  17  of  article  6  refers.  The  board  of  com- 
missioners of  Cook  county  is  a  body  of  fifteen  members, 
whose  election  is  not  by  the  whole  county  but  is  left  to  the 
discretion  of  the  legislature,  with  no  constitutional  restric- 
tion except  that  ten  of  them  shall  be  elected  from  the  city 
of  Chicago  and  five  from  towns  outside  the  city. 

Counsel  for  the  appellant  rely  upon  what  they  call  the 
contemporaneous  construction  given  to  the  phrase  by  the 
legislature,  the  courts  and  executive  and  administrative  of- 
ficers and  the  appellee  himself.  This  construction  consists 
in  the  reference  to  the  board  of  commissioners  of  Cook 
county  in  various  acts  of  the  legislature,  decisions  of  courts, 
and  executive  and  official  documents,  as  a  board  of  county 
commissioners.  There  has  been  no  construction  of  the 
phrases  in  question  in  any  other  way.  No  act  done  by  any 
officer,  court  or  any  other  body  has  been  suggested  based 
upon  any  construction  of  the  meaning  of  the  words  of  the 
constitution.  One  count  of  the  information  states  a  great 
variety  of  names  by  which  the  officer  is  commonly  known, 
including  ''county  commissioner,"  "commissioner  of  Cook 
county,"  "county  commissioner  of  Cook  county,"  "member 
of  the  board  of  commissioners  of  Cook  county"  and  "mem- 
ber of  the  board  of  county  commissioners  of  Cook  county," 
but  this  does  not  tend  to  show  any  contemporaneous  con- 
struction of  the  constitutional  provision. 
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The  act  of  1893,  heretofore  mentioned,  "to  revise  the 
law  in  relation  to  the  election  of  county  commissioners  in 
Cook  county,  and  to  fix  their  term  of  office,''  provides,  in 
section  4,  that  "each  of  the  commissioners  shall  have  been 
a  resident  of  said  county  for  five  years  next  preceding  the 
election."  This  statute  is  relied  upon  by  the  appellant  to 
reverse  the  judgment,  but  it  is  insisted  by  the  appellee  that 
the  sentence  just  quoted  is  unconstitutional  and  void  be- 
cause of  section  6  of  article  7  of  the  constitution,  which 
declares  that  "no  person  shall  be  elected  or  appointed  to 
any  office  in  this  State,  civil  or  military,  who  is  not  a  citi- 
zen of  the  United  States,  and  who  shall  not  have  resided  in 
this  State  one  year  next  preceding  the  election  or  appoint- 
ment/* The  appellee  insists  that  by  this  section  the  con- 
stitution has  fixed  the  qualification  which  shall  be  required 
of  a  commissioner,  so  far  as  residence  is  concerned,  at  one 
year,  and  that  the  legislature  has  no  power  to  change  it. 
The  appellant  contends  that  this  section  applies  only  to 
State  officers,  and,  in  any  event,  it  only  fixes  the  minimum 
requirement  as  to  residence,  which  it  is  within  the  power 
of  the  legislature  to  increase.  The  language  is  not  limited 
to  State  officers  but  is  broad  enough  to  apply  to  all  public 
officers  within  the  boundaries  of  the  State.  Other  sections 
limit  the  eligibility  of  persons  to  particular  offices,  the  quali- 
fications being  confined  to  citizenship,  age  and  residence. 
The  general  language  is  sufficiently  comprehensive  to  in- 
clude county,  city  and  other  municipal  officers,  and  in  our 
judgment  it  was  intended  to  include  all  officers  which  are 
provided  for  by  the  constitution. 

All  persons  are  equally  eligible  to  office  who  are  not 
excluded  by  some  constitutional  or  legal  disqualification. 
Eligibility  does  not  even  depend  upon  the  right  of  suflFrage, 
for  persons  not  electors  may  be  appointed  or  elected  to  vari- 
ous offices.  For  instance,  a  woman  may  be  elected  county 
superintendent  of  schools  or  appointed  master  in  chancery 
or  notary  public.    It  is  the  right  of  the  people  to  elect  any 
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eligible  person  to  an  office,  and  it  is  the  duty  of  the  per- 
son chosen  to  qualify  and  perform  the  duties  of  the  office. 
(People  V.  IVilliams,  145  111.  573.)  Where  the  constitu- 
tion declares  the  qualifications  for  office  it  is  not  within  the 
power  of  the  legislature  to  change  or  add  to  them  unless 
the  constitution  gives  that  power.  "It  would  seem  but  fair 
reasoning,  upon  the  plainest  principles  of  interpretation, 
that  when  the  constitution  established  certain  qualifications 
as  necessary  for  office  it  meant  to  exclude  all  others  as  pre- 
requisites. From  the  very  nature  of  such  a  provision  the 
affirmance  of  these  qualifications  would  seem  to  imply  a 
negative  of  all  others.  ♦  *  *  a  power  to  add  new  quali- 
fications is  certainly  equivalent  to  the  power  to  vary  them." 

■ 

(i  Story  on  the  Constitution,  sec.  625.) 

In  his  opinion  in  the  case  of  Barker  v.  People,  3  Cow. 
686,  in  the  court  of  errors  of  New  York,  Chancellor  San- 
ford  said:  "Eligibility  to  public  trusts  is  claimed  as  a 
constitutional  right,  which  cannot  be  abridged  or  impaired. 
The  constitution  establishes  and  defines  the  right  of  suf- 
frage and  gives  to  the  electors  and  to  various  authorities 
the  power  to  confer  public  trusts.  It  declares  that  min- 
isters of  religion  shall  be  ineligible  to  any  office ;  it  pre- 
scribes, in  respect  to  certain  offices-,  particular  circumstances 
without  which  a  person  is  not  eligible  to  those  stations; 
and  it  provides  that  persons  holding  certain  offices  shall 
hold  no  other  public  trust.  Excepting  particular  exclusions 
thus  established,  the  electors  and  the  appointing  authori- 
ties are  by  the  constitution  wholly  free  to  confer  public 
stations  upon  any  person  according  to  their  pleasure.  The 
constitution  giving  the  right  of  election  and  the  right  of 
appointment, — ^these  rights  consisting  essentially  in  the  free- 
dom of  choice, — and  the  constitution  also  declaring  that 
certain  persons  are  not  eligible  to  office,  it  follows  from 
these  powers  and  provisions  that  all  other  persons  are  eli- 
gible. Eligibility  to  office  is  not  declared  as  a  right  or  prin- 
ciple by  any  express  terms  of  the  constitution,  but  it  results 
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as  a  just  deduction  from  the  express  powers  and  provisions 
of  the  system.  The  basis  of  the  system  is  the  absolute  lib- 
erty of  the  electors  and  the  appointing  authorities  to  choose 
and  to  appoint  any  person  who  is  not  made  ineligible  by  the 
constitution.  Eligibility  to  office,  therefore,  belongs  not 
exclusively  m  especially  to  electors  enjoying  the  right  of 
suflfrage ;  it  belongs  equally  to  all  persons  whomsoever  not 
excluded  by  the  constitution.  I  therefore  conceive  it  to  be 
entirely  clear  that  the  legislature  cannot  establish  arbitrary 
exclusions  from  office  or  any  general  regulation  requiring 
qualifications  which  the  constitution  has  not  required.  If, 
for  example,  it  should  be  enacted  by  law  that  all  physicians 
or  all  persons  of  a  particular  religious  sect  should  be  in- 
eligible to  public  trusts,  or  that  all  persons  not  possessing 
a  certain  amount  of  property  should  be  excluded,  or  that  a 
member  of  the  assembly  must  be  a  freeholder, — any  such 
regulation  would  be  an  infringement  of  the  constitution, 
and  it  would  be  so  because,  should  it  prevail,  it  would  be, 
in  effect,  an  alteration  of  the  constitution  itself." 

There  is  a  distinction  between  offices  created  by  the 
constitution  and  those  created  by  statute.  Where  an  office 
is  created  by  statute  it  is  wholly  within  the  power  of  the 
legislature  creating  it.  The  length  of  term  and  mode  of 
appointment  may  be  altered  at  pleasure  and  the  office  may 
be  abolished  altogether.  (People  v.  LoefHer,  175  III.  585; 
People  V.  Olson,  245  id.  288.)  It  is  not  so  of  constitutional 
offices.  Section  3  of  article  4  of  the  constitution  declares 
that  no  person  shall  be  a  senator  who  shall  not  have  been 
for  two  years  next  preceding  his  election  a  resident  within 
the  district  from  which  he  is  elected.  An  act  requiring 
a  candidate  for  senator  under  certain  circumstances  to  be 
nominated  from  a  particular  county  of  the  district  was  held 
to  be  not  within  the  power  of  the  legislature,  for  the  rea- 
son that  it  added  to  the  qualifications  required  by  the  con- 
stitution by  imposing  the  additional  restriction  as  to  resi- 
dence.   People  v.  Election  Comrs.  221  111.  9. 
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Since  the  constitution  has  declared  that  all  elections  shall 
be  free,  each  elector  is  entitled  to  cast  his  vote  for  any  eli- 
gible person  for  any  office  provided  for  by  the  constitution, 
free  from  any  restraint  not  authorized  by  the  constitution 
itself.  The  legislature  may  determine  the  manner  of  con- 
ducting elections  and  the  means  of  ascertaining  and  declaring 
the  result,  but  it  has  no  right  to  interfere  with  the  freedom 
of  choice,  which  is  the  meaning  of  freedom  of  election.  It 
is  essential  to  the  freedom  of  elections  mentioned  in  the  con- 
stitution that  every  voter  shall  be  permitted  to  choose  from 
all  eligible  persons  and  shall  not  be  required  to  choose  from 
certain  classes.  As  he  cannot  be  restricted  in  his  choice  of 
senators  to  residents  of  a  particular  county,  as  has  been 
mentioned,  so  he  cannot  be  restricted  in  his  choice  of  Gov- 
ernor to  persons  who  are  more  than  thirty-five  years  of 
age  or  have  been  citizens  of  the  United  States  for  ten  years ; 
in  his  choice  of  Attorney  General  to  those  who  have  been 
practicing  lawyers  for  five  years;  in  his  chQice  of  super- 
intendent of  public  instruction  to  persons  holding  a  State 
teacher's  certificate ;  or  in  his  choice  of  lesser  officers  named 
in  the  constitution  to  persons  who  have  resided  in  the  State 
for  a  period  longer  than  one  year. 

While  counsel  for  the  appellant  concede  that  a  consti- 
tutional provision  as  to  eligibility  to  office  of  such  a  nature 
that  it  covers  the  whole  subject  matter,  by  necessary  impli- 
cation prohibits  any  addition  to  or  change  in  the  qualifica- 
tions prescribed,  yet  they  contend  that  as  to  qualifications 
which  affect  the  fitness  for  office,  of  which  it  is  said  resi- 
dence is  one,  the  constitutional  provision  is  only  a  minimum 
or  maximum  limitation,  leaving  to  the  legislature  a  reason- 
able but  not  arbitrary  discretion  to  add  further  reasonable 
requirements.  The  cases  of  State  v.  Covington,  29  Ohio 
St.  102,  D arrow  v.  People,  8  Colo.  417,  and  State  v.  Mc- 
Callister,  38  W.  Va.  485,  support  the  argument,  but  we  do 
not  approve  the  conclusion  reached  in  those  cases.  The 
other  two  cases  cite  and  rely  upon  the  Ohio  case,  and  the 
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opinion  in  the  latter  case  substantially  disposes  of  the  ques- 
tion by  saying  that  "the  express  provision  of  the  consti- 
tution is  that  a  person  not  an  elector  shall  not  be  elected 
or  appointed  to  any  office  in  this  State.  Now,  unless  the 
clear  implication  is  that  every  person  who  has  the  qualifi- 
cations of  an  elector  shall  be  eligible  to  any  office  in  this 
State  there  is  no  conflict  between  the  statute  and  the  con- 
stitution. I  do  not  believe  that  such  implication  arises. 
There  are  many  offices  the  duties  of  which  absolutely  re- 
quire the  ability  of  reading  and  writing  the  English  lan- 
guage. There  are  many  electors  who,  from  habit  of  life 
and  otherwise,  are  wholly  unfit  to  discharge  the  duties  of 
many  offices  within  the  State.  If  the  framers  of  the  con- 
stitution had  intended  to  take  away  from  the  legislature 
the  power  to  name  disqualifications  for  office  other  than  the 
one  named  in  the  constitution,  it  would  not  have  been  left 
to  the  very  doubtful  implication  which  is  claimed  from  the 
provision  under  consideration.'* 

It  may  be  true  that  many  persons  having  the  constitu- 
tional qualifications  are  wholly  unfit  to  discharge  the  duties 
of  many  offices  within  the  State,  but  if  the  legislature  pos- 
sesses the  power  to  vary  the  constitutional  qualifications 
for  office  by  adding  new  requirements  or  imposing  addi- 
tional limitations,  then  eligibility  to  office  and  freedom  of 
elections  depend,  not  upon  constitutional  guaranties,  but 
upon  legislative  forbearance.  If  the  legislature  may  alter 
the  constitutional  requirements  its  power  is  unlimited,  and 
only  such  persons  may  be  elected  to  office  as  the  legislature 
may  permit.  In  our  judgment,  when  the  constitution  un- 
dertakes to  prescribe  qualifications  for  office  its  declaration 
is  conclusive  of  the  whole  matter,  whether  in  affirmative  or 
in  negative  form.  Eligibility  to  office  belongs  to  all  per- 
sons. In  our  constitution  no  other  form  of  stating  eligi- 
bility to  office  is  found  than  the  declaration  that  no  person 
shall  be  eligible  who  does  not  possess  certain  qualifications. 
The  constitution  of  the  United  States  is  in  the  same  form 
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in  this  particular,  and  so  are  the  constitutions  of  other 
States.  The  expression  of  the  disabilities  specified  excludes 
others.  The  declaration  in  the  constitution  that  certain  per- 
sons are  not  eligible  to  office  implies  that  all  other  persons 
are  eligible. 

Certain  questions  of  estoppel  supposed  to  have  arisen 
by  reason  of  the  nomination  of  the  appellee  by  a  primary 
election,  and  facts  in  connection  with  such  nomination,  have 
been  argued  but  have  not  been  considered. 

The  judgment  is  affirmed.  judgment  affirmed. 


Caroline  C.  Forbes  et  al.  Appellants,  vs.  Chester  W. 

Forbes  et  aL  Appellees. 

Opinion  Hied  December  ly,  ipi^ — Rehearing  denied  Feb.  12,  1914* 

■ 

1.  Wills — when  rule  in  Shelley's  case  does  not  apply.  The 
rule  in  Shelley's  cose  does  not  apply  to  a  devise  of  land  to  the  tes- 
tator's daughter,  to  have  and  to  hold  "unto  her  and  her  heirs  and 
assigns  forever,  in  fee  simple,  subject  only  to  the  condition  here- 
inafter set  forth,"  as  there  is  no  estate  of  freehold  devised,  with 
a  limitation,  by  way  of  remainder,  to  the  heirs  of  the  devisee. 

2.  Same — what  language  does  not  import  an  estate  in  fee  sim- 
ple. A  devise  of  land  to  the  testator's  daughter  "in  fee  simple, 
subject  only  to  the  condition  hereinafter  set  forth,"  does  not  im- 
port an  estate  in  fee  simple,  which  is  a  pure  inheritance,  clear  of 
any  qualification  or  condition,  and  must  be  given  or  granted  gen- 
erally, absolutely  and  simply. 

3..  Same — condition  annexed  to  devise  may  be  in  separate  para- 
graph of  the  will.  Where  an  estate  is  devised  "subject  to  the  con- 
dition hereinafter  set  forth,"  it  is  not  material  that  the  condition  is 
contained  in  a  subsequent  paragraph  separated  from  the  paragraph 
making  the  devise  by  other  provisions  of  the  will. 

4.  Same — when  a  devise  is  of  a  fee  upon  condition.  A  devise 
of  land  to  the  testator's  daughter,  to  have  and  to  hold  "unto  her 
and  her  heirs  and  assigns  forever,  in  fee  simple,  subject  to  the 
condition  hereinafter  set  forth,"  which  condition  is  that  in  case  of 
the  death  of  the  daughter  without  surviving  issue  the  land  shall 
go  to  the  devisee's  sister  and  her  mother  in  fee  simple,  in  equal 
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shares,  or  in  case  of  the  death  of  both  the  devisee  and  her  sister 
without  surviving  issue  the  land  shall  go  to  the  mother  in  fee 
simple,  is  a  valid  devise  of  an  estate  upon  condition,  and  unless 
there  is  some  further  provision  making  it  impossible  to  give  effect 
to  the  testator's  intention  without  violating  some  positive  rule  of 
law,  the  devise  must  be  given  eflFect. 

5.  Same — power  of  sale  annexed  to  estate  does  not  enlarge  the 
estate.  A  power  to  dispose  of  the  fee  annexed  to  an  estate  less 
than  a  fee  simple  does  not  enlarge  the  estate,  and  the  addition  of 
a  power  of  sale  to  a  life  estate  does  not  defeat  a  limitation  over 
although  nothing  may  be  left  at  the  end  of  the  life  estate. 

6.  Same — there  must  he  something  more  than  a  fee  simple  de- 
vise to  defeat  limitation  over.  The  power  to  convey  a  fee  simple 
is  an  ordinary  incident  of  every  fee  simple  estate,  but  there  must 
be  something  more  than  a  mere  devise  in  fee  simple  to  defeat  a 
limitation  over  by  way  of  executory  devise;  nor  is  it  correct  to 
say  that  this  must  always  be  by  conferring  a  power  in  addition  to 
the  estate  devised,  but  it  must  appear  that  the  devisee  may  dispose 
of  the  estate  devised  in  his  uncontrolled  discretion. 

7.  Same — effect  of  adding  power  of  sale  to  an  estate  upon  con- 
dition. Where  a  will  does  not  devise  a  fee  simple  estate  but  merely 
a  fee,  which  will  only  become  absolute  when  the  happening  of  a 
specified  condition  becomes  impossible  and  which  is  determinable 
upon  the  happening  of  the  condition,  the  addition  of  a  provision 
that  nothing  "herein  contained*'  shall  be  construed  to  deprive  the 
devisee  of  the  power  to  sell  and  convey  the  land  devised  in  fee 
simple  merely  confers  a  power  over  the  estate,  and  if  such  power 
has  not  been  exercised  when  the  condition  happens  upon  which 
the  estate  is  to  be  determined,  the  limitation  over  takes  effect. 
(Williams  v.  Elliott,  246  111.  548,  and  Burton  v.  Gagnon,  180  id. 
345,  explained.) 

• 
Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  E.  R.  E.  Kimbrough,  Judge,  presiding. 

H.  M.  STEEI.Y,  and  H.  M.  Steely,  Jr.,  for  appellants. 

Robert  F.  Pettibone,  for  appellee  Mary  E.  Goodwin. 

O.  A.  McFarland,  and  A.  P.  McFarland,  for  appel- 
lees Julia  Claypool  and  Chester  W.  Forbes. 

James  A  Meeks,  guardian  ad  litem. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Thomas  C.  Forbes  died  on  January  9,  1895,  leaving  a 
last  will  and  testament  dated  June  22,  1891,  to  which  a 
codicil  dated  March  16,  1892,  was  annexed,  and  the  will, 
including  the  codicil,  was  admitted  to  probate.  The  contro- 
versy in  this  case  relates  to  the  estate  taken  by  his  daughter 
Cordelia  K.  Forbes  under  the  second  and  tenth  paragraphs 
of  the  will.  The  construction  of  the  will  contended  for  by 
the  appellees  was  adopted  by  the  chancellor  in  the  circuit 
court  of  Vermilion  county. 

Thomas  C.  Forbes  was  twice  married  and  had  three 
children  of  the  first  marriage  and  two  of  the  second.  When 
the  will  was  made  the  two  sons  of  the  first  marriage  had 
died  leaving  surviving  children,  and  one  daughter  of  that 
marriage  was  living  and  survived  her  father.  The  two 
children  of  the  second  marriage  were  Cordelia  K.  Forbes 
and  Caroline  C.  Forbes,  who  were  minors,  and  they  and 
the  widow  survived  the  testator.  The  testator  by  his  will 
disposed  of  a  large  estate,  including  many  tracts  of  land, 
and  by  the  first  paragraph  he  gave  to  his  wife  several  tracts 
in  fee  simple  and  personal  property  and  $4000  in  money. 
The  second  paragraph  was  as  follows: 

''Second — I  hereby  will  and  devise  unto  my  daughter 
Cordelia  K.  Forbes,*  in  fee  simple,  the  following  described 
tracts  or  parcels  of  land:  (describing  them.)  The  said 
Cordelia  K.  Forbes  to  have  and  to  hold  the  said  lands 
above  described  unto  her,  her  heirs  and  assigns,  in  fee  sim- 
ple, subject  only  to  the  condition  hereinafter  set  forth." 

There  was  also  a  bequest  of  $2000  unconditionally.  The 
third  paragraph  contained  the  following:  "I  hereby  will 
and  devise  unto  my  daughter  Caroline  C.  Forbes,  in  fee 
simple,  the  following  described  lands:  (describing  them.) 
The  said  Caroline  C.  Forbes  to  have  and  to  hold  all  the 
above  described  lands  unto  her  and  her  heirs  and  assigns 
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forever,  in  fee  simple,  subject  only  to  the  conditions  here- 
inafter written."  There  was  also  a  bequest  in  this  para- 
graph of  $2000,  and  a  devise  of  two  acres  of  land  in  fee 
simple  without  the  mention  of  any  condition.  The  fourth, 
fifth,  sixth  and  seventh  paragraphs  contained  devises  or  be- 
quests to  the  testator's  living  daughter,  Sarah  Scott  Davi- 
son, and  his  grandchildren,  children  of  the  deceased  sons, 
without  any  condition.  The  eighth  paragraph  directed  pay- 
ment of  legacies  or  bequests,  and  the  ninth  directed  that 
the  rents  and  profits  of  the  lands  devised  to  the  testator's 
wife  and  the  two  children,  Cordelia  K.  Forbes  and  Caro- 
line C.  Forbes,  should  be  paid  to  his  wife  for  the  support 
of  herself  and  the  two  daughters  until  the  daughters  should 
reach  their  lawful  majority  or  marry,  when  they  were  to 
become  entitled  to  possession  of  the  lands  devised  to  them, 
severally.    The  tenth  paragraph  was  a3  follows : 

''Tenth — In  case  of  the  death  of  either  of  my  said 
daughters,  Cordelia  K.  Forbes  or  Caroline  C.  Forbes,  with- 
out issue  of  the  body  surviving,  then  the  lands  hereinbefore 
devised  to  such  deceased  daughter  shall  descend  to  and  vest 
in  my  said  wife  and  the  survivor  of  said  two  daughters  in 
fee  simple,  in  equaf  shares;  and  in  case  both  of  said  daugh- 
ters should  die  leaving  no  issue  of  their  bodies  surviving 
them,  then  the  lands  hereinbefore  devised  to  them,  respec- 
tively, shall  descend  and  vest  in  my  said  wife,  Mary  E. 
Forbes,  in  fee  simple. 

"Nothing  herein  contained  shall  be  taken  or  construed 
as  depriving  my  said  wife,  Mary  E.  Forbes,  and  my  said 
daughters,  Cordelia  K.  Forbes  and  Caroline  C.  Forbes,  or 
either  of  them,  of  the  right  and  power  to  sell  and  convey 
the  lands  devised  to  them,  respectively,  or  any  part  thereof, 
in  fee  simple." 

Cordelia  K.  Forbes  died  intestate  on  May  11,  191 1, 
never  having  been  married  and  leaving  no  child  or  descend- 
ant. The  appellants,  Caroline  C.  Forbes  and  Mary  E.  Eng- 
lish, the  widow  of  the  testator,  filed  their  bill  in  this  case 
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in  the  circuit  court  of  Vermilion  county  for  partition,  al- 
leging that  Cordelia  K.  Forbes  died  seized  of  certain  lands 
acquired  by  purchase,  which  descended  to  all  her  heirs,  in- 
cluding the  appellees,  and  that  she  took  under  the  devise 
other  lands,  subject  to  the  condition  that  if  she  died  with- 
out issue  of  her  body  surviving,  the  lands  should  descend 
to  and  vest  in  fee  simple  in  the  appellants, 'her  sister  and 
mother.  Answers  were  filed,  claiming  that  Cordelia  K. 
Forbes  took  title  in  fee  simple  to  the  lands  devised  to  her 
and  that  they  had  descended  to  her  heirs-at-law.  The  evi- 
dence was  taken  by  a  special  master  and  reported.  The 
chancellor  construed  the  will  as  giving  title  in  fee  simple  to 
Cordelia  K.  Forbes  and  the  condition  as  repugnant  to  the 
estate  granted  and  the  attempted  limitation  over  as  void. 

In  support  of  the  decree  it  is  contended  that  the  rule  in 
Shelley  s  case  applies  and  the  devise  to  Cordelia  K.  Forbes 
was  of  a  fee  simple  because  it  was  to  her  and  her  heirs  and 
assigns.  The  rule  does  not  apply,  because  there  was  no  es- 
tate of  freehold  devised  to  Cordelia  K.  Forbes  with  a  limi- 
tation by  way  of  remainder  to  her  heirs.  Johnson  v.  Bticky 
220  111.  226. 

The  intention  of  the  testator  is  not  in  doubt.  He  had 
been  twice  married  and  had  two  sets  of  children,  and  after 
providing  for  his  wife  the  next  two  paragraphs  of  the  will 
devised  real  estate  to  their  two  minor  children,  together 
with  a  bequest  of  money  to  each.  '  In  the  devise  to  Cor- 
delia K.  Fortes  he  used  the  language,  "in  fee  simple,  sub- 
ject only  to  the  condition  hereinafter  set  forth;"  and  in 
the  devise  to  Caroline  C.  Forbes  the  language  was,  **in  fee 
simple,  subject  only  to  the  conditions  hereinafter  written.'' 
The  testator  then  provided  for  the  issue  of  the  first  mar- 
riage by  devises  and  bequests  to  his  living  daughter  and  the 
children  of  the  sons  who  had  died.  The  tenth  pariagraph 
contained  the  condition  mentioned  in  and  annexed  to  the 
devises  to  the  two  daughters  of  the  second  marriage,  and 


Fih.  '14.]  Forbes  v.  Forbes.  429 

it  is  immaterial  that  he  separated  the  condition  from  the 
devises  in  a  different  paragraph.  The  condition  is  to  have 
the  same  effect  as  if  written  in  the  paragraphs  making  the 
devises.  That  condition  was,  that  in  the  case  of  the  death 
of  either  devisee  without  surviving  issue  the  lands  devised 
to  her  should  descend  to  and  vest  in  the  survivor  and  the 
widow  in  fee  simple,  in  equal  shares,  and  in  case  of  the 
death  of  both  without  surviving  issue  the  lands  should  go 
to  the  widow  in  fee  simple.  Here  was  plainly  manifested 
the  intention  to  keep  the  lands  devised  to  the  children  of 
the  second  marriage  separate  from  the  property  given  to 
the  children  and  grandchildren,  issue  of  the  first  marriage. 
Thus  far  the  devises  with  limitations  over  were  unquestion- 
ably valid,  and  the  controversy  is  over  the  question  whether 
the  intention  of  the  testator  can  be  carried  out  or  is  to  be 
frustrated  and  defeated  by  some  positive  rule  of  law.  We 
are  to  determine  in  this  case  whether  the  devise  to  Cor- 
delia K.  Forbes,  subject  to  the  terms  of  the  condition  an- 
nexed to  and  incorporated  in  it,  was  in  law  subject  to  no 
condition  because  of  a  power  given  to  her  to  sell  and  con- 
vey a  fee.  This  depends  upon  the  construction  to  be  given 
to  the  devise,  together  with  the  provision  that  nothing  con- 
tained in  the  will  should  be  taken  or  constrjued  as  depriv- 
ing the  devisee  of  the  right  and  power  to  sell  and  convey 
the  lands  in  fee  simple.  The  language  of  the  devise  did  not 
import  an  estate  in  fee  simple,  which  is  a  pure  inheritance, 
clear  of  any  qualifications  or  conditions,  and  must  be  given 
or  granted  generally,  absolutely  and  simply.  (2  Black- 
stone's  Com.  104;  4  Kent's  Com.  5.)  If  Cordelia  K. 
Forbes  did  not  have  an  estate  in  fee  simple,  such  an  es- 
tate did  not  descend  to  her  heirs-at-law.  The  devise  not 
being  of  a  fee  simple  estate  but  of  a  fee  subject  to  a  con- 
dition, it  could  only  be  enlarged  into  a  fee  if  the  subse- 
quent provision,  that  nothing  contained  in  the  will  should 
deprive  the  devisee  of  the  right  and  power  to  sell  and  con- 
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vey  the  lands  in  fee  simple,  had  that  effect.     If  the  inten- 
tion of  the  testator  in  that  provision  was  merely  to  give 

* 

the  devisee  power  over  the  estate,  the  limitation  over  would 
not  be  defeated,  since  the  power  to  dispose  of  the  fee  an- 
nexed to  a  lesser  estate  does  not  enlarge  the  estate.  (  Walker 
v.  Pritchard,  121  111.  221;  Dticker  v.  Burnham,  146  id.  9; 
Griffiths  V.  Griffiths,  198  id.  632;  Williams  v.  Elliott,  246 
id.  548.)  This  rule  is  illustrated  by  numerous  cases  where 
it  has  been  held  that  a  power  of  sale  added  to  a  life  estate 
does  not  defeat  a  limitation  over  although  nothing  may  be 
left  at  the  termination  of  the  life  estate.  {Henderson  v. 
Blackburn,  104  111.  227;  Kirkpatrick  v.  Kirkpatrick,  197 
id.  144;  Bergman  v.  Arnhold,  242  id.  218;  Powers  v. 
Wells,  244  id.  558;  Bevans  v.  Murray,  251  id.  603;  Burke 
v.  Burke,  259  id.  262;  23  Ann.  Cas.  424,  note.)  There  is 
no  logical  ground  upon  which  it  can  be  held  that  a  power 
to  convey  a  fee  does  not  enlarge  a  life  estate  into  a  fee 
but  does  have  that  effect  upon  some  other  estate  less  than 
a  fee.  The  devises  to  Cordelia  K.  Forbes  and  Caroline  C. 
Forbes  not  being  of  estates  in  fee  simple  but  of  estates  sub- 
ject to  a  condition,  no  absolute  power  of  disposition,  freed 
from  the  limitations  over,  can  be  implied  from  the  language 
used.  This  is  important  in  determining  the  meaning  of  the 
testator  in  the  clause  relating  to  the  power  to  sell  and  con- 
vey in  fee  simple,  which  is  expressed  in  the  form  of  a  limi- 
tation to  something  that  has  gone  before.  The  testator  did 
not  mean  that  the  executory  devise  should  not  deprive  the 
devisee  of  a  power  to  sell  and  convey  in  fee  simple,  which 
had  been  given,  since  no  such  power  had  previously  been 
given,  either  expressly  or  by  implication.  Even  if  there  had 
been  a  devise  of  a  fee  without  condition,  and  nothing  fur- 
ther, a  limitation  over  by  way  of  executory  devise  would 
have  been  valid.  (Ackless  v.  Seekright,  Breese,  76;  Pried- 
man  v.  Steiner,  107  111.  125;  Summers  v.  Smith,  127  id. 
645 ;  Ducker  v.  Burnham,  supra;  Bradsby  v.  Wallace,  202 
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111.  239.)    The  power  to  convey  a  fee  simple  is  an  ordinary 
incident  of  every  fee  simple  estate,  but  there  must  be  some- 
thing more  than  a  mere  devise  in  fee  simple  to  defeat  a 
limitation  over  by  way  of  an  executory  devise.    It  is  not  cor- 
rect to  say  that  this  must  always  be  by  conferring  a  power 
in  addition  to  the  estate  devised,  but  it  must  appear  ex- 
pressly or  by  fair  implication  that  the  devisee  may  dispose 
of  the  estate  devised  in  his  uncontrolled  discretion.    Neither 
is  it  correct  to  say  that  in  every  case  where  there  is  a  power 
to  dispose  of  the  fee  subsequent  limitations  are  defeated.    In 
Markillie  v.  Ragland,  77  111.  98,  Friedman  v.  Steiner,  supra, 
Hamlin  v.  United  States  Express  Co.  107  111.  443,  and  Koeff- 
ler  v.  KoefHer,  185  id.  261,  there  were  devises  which  by  their 
own  terms,  if  not  qualified  by  any  subsequent  provision, 
would  have  vested  fee  simple  estates  in  the  devisees,  and  in 
each  one  the  devise  was  construed  as  subject  to  subsequent 
conditions  or  limitations,  although  in  each  case  there  was  a 
power  to  dispose  of  the  fee  and  vest  in  the  purchaser  a  fee 
simple  title.    In  Markillie^  v.  Ragland,  supra,  the  court  said 
that  if  only  the  first  clause  of  the  devise  were  considered 
a  fee  simple  passed  to  the  widow,  and  if  the  devise  had 
stopped  there ^no  one  would  contend  that  a  fee  did  not  pass, 
but  that  the  fee  was  subject  to  several  important  limitations 
contained  in  the  will.     In  Friedman  v.  Steiner,  supra,  the 
devise  was  to  the  testator's  wife  and  unto  her  heirs  and 
assigns  forever,  to  the  total  exclusion  of  any  and  all  per- 
son or  persons  whatsoever,  but  on  account  of  subsequent 
conditions  qualifying  the  devise  it  was  held  it  did  not  give 
the  wife  a  fee  simple  estate.    The  other  cases  cited  are  of 
the  same  character.    In  Burton  v.  Gagnon,  180  111.  345,  the 
opinion  of  three  judges  rested  on  two  grounds:    First,  that 
the  attempt  to  engraft  an  executory  devise  or  limitation 
over  upon  the  fee  was  void;   and  second,  that  the  remain- 
der was  barred  by  a  decree  in  a  partition  suit.    The  fourth 
judge  did  not  consent  to  the  construction  placed  upon  the 
will  and  his  concurrence  necessarily  rested  on  the  second 
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proposition,  that  the  appellants  were  barred  by  the  decree 
in  the  partition  suit.  In  the  case  of  Williams  v.  Blliott, 
supra,  there  was  a  devise  in  fee  simple  to  the  testator's 
niece,  subject  to  no  condition  or  limitation,  but  with  a  pro- 
vision that  if  she  should  not  dispose  of  the  estate  by  will 
or  otherwise  and  should  die  without  issue,  seized  of  the 
estate,  it  should  go  to  others.  That  was  not  a  case  where 
there  was  a  condition  annexed  to  the  devise  making  the  es- 
tate devised  less  than  a  fee  simple,  but  with  a  power  to  dis- 
pose of  the  fee.  It  was  a  case  where  the  devisee  could 
dispose  of  the  estate  devised  to  her  in  her  own  discretion, 
either  by  deed  or  will,  and  the  decision  is  not  authority  for 
the  proposition  that  a  devisee  having  less  than  a  fee  simple 
estate,  who  can  convey  the  fee  by  virtue  of  power,  right  or 
authority,  becomes  invested  with/the  fee  by  virtue  of  such 
power.  In  this  case  the  devise  to  Cordelia  K.  Forbes  was 
not,  in  terms,  of  an  estate  in  fee  simple  but  of  a  fee  sub- 
ject to  a  condition,  and  which  would  be  terminable  upon 
the  happening  of  the  condition.  The  provision  that  nothing 
contained  in  the  will  should  deprive  her  of  the  right  and 
power  to  sell  and  convey  the  lands  devised  to  her,  or  any 
part  thereof,  in  fee  simple,  was  intended  by  the  testator  to 
confer  a  power  over  the  estate,  and  the  power  not  being 
exercised,  the  limitation  over  took  effect  upon  her  death 
without  surviving  issue. 

The  decree  is  reversed  and  the  cause  is  remanded  to  the 
circuit  court,  with  directions  to  enter  a  decree  finding  the 

title  to  the  lands  devised  to  Cordelia  K.  Forbes,  and  not 

* 

disposed  of  by  her,  to  be  in  the  appellants,  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 
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Johanna  Pold,  Appellant,  vs.  The  North  American 

Union,  Appellee. 

Opinion  Med  December  ij,  iQis — Rehearing  denied  Feb,  i6,  1914. 

1.  Benefit  societies — suicide  by-law  is  authorised  though  the 
charter  provides  for  payment  upon  death  of  the  member  in  good 
standing.  The  fact  that  the  charter  of  a  benefit  society  provides 
for  the  payment  of  the  amount  of  the  benefit  certificate  to  the 
beneficiary  upon  the  death  of  the  member  in  good  standing,  does 
not  preclude  the  adoption  of  a  by-law  providing  that  in  case  a  mem- 
ber commits  suicide  the  beneficiary  shall  receive  only  the  amount 
paid  in  by  the  member  to  the  mortuary  and  reserve  fund. 

2.  Same — when  by-law  adopted  after  party  becomes  a  member 
is  binding  upon  him.  Where  a  person  agrees,  upon  becoming  a 
member  of  a  benefit  society,  to  be  bound  by  all  laws,  rules  and 
usages  then  in  force  or  which  may  thereafter  be  adopted,  he  is 
bound  by  subsequent  by-laws  of  the  society  authorized  by  law  ai)d 
regularly  adopted. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Muni- 
cipal Court  of  Chicago;  the  Hon.  Edward  A.  Dicker, 
Judge,  presiding. 

George  F.  Barrett,  and  Edmund  S.  Cummings,  for 
appellant. 

Robert  S.  IlES,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Johanna  Pold,  widow  of  Robert  Pold,  brought  an  ac- 
tion of  assumpsit  in  the  municipal  court  of  Chicago  to  re- 
cover $4000  upon  a  benefit  certificate  issued  by  the  North 
American  Union  to  Robert  Pold  in  which  his  wife  is  named 
as  the  beneficiary.  Upon  a  trial  in  the  municipal  court 
without  a  jury  a  judgment  was  rendered  against  the  defend- 
ant below  for  $336.72,  which  was  the  aggregate  amount  of 
the  payments  of  the  deceased  member  to  the  mortuary  and 
reserve  fund  of  the  order.    The  defendant  admitted  its  lia- 
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bility  to  pay  the  above  sum  and  pleaded  a  tender  thereof, 
and  brought  that  amount  into  court  for  the  benefit  of  the 
plaintiff.  The  plaintiff  below  sued  out  a  writ  of  error  from 
the  Appellate  Court  for  the  First  District,  and  that  court 
affirmed  the  judgment  below  and  granted  an  appeal  and  a 
certificate  of  importance,  under  which  the  plaintiff  below 
has  brought  the  record  to  this  court  for  further  review. 

The  facts  which  are  either  admitted  by  the  pleadings  or 
established  by  the  testimony  are,  in  substance,  as  follows: 
Appellee  is  a  fraternal  beneficiary  society  organized  under 
the  laws  of  Illinois  for  the  purpose  of  making  provision 
for  the  payment  of  benefits  in  case  of  disability  and  death, 
or  either,  resulting  from  disease,  accident  or  old  age  of  its 
members.  On  February  i6,  1898,  Robert  Pold  became  a 
member  of  appellee  and  obtained  a  certificate  by  which  ap- 
pellee promised  to  pay  out  of  its  mortuary  fund  to  Johanna 
Pold,  wife  of  the  member,  the  sum  of  $4000  in  accordance 
with  the  provisions  of  the  laws  governing  said  fund,  upon 
satisfactory  proofs  of  the  death  of  said  member,  provided 
that  said  member  is  in  good  standing  in  the  association  at 
the  time  of  his  death.  One  of  the  conditions  written  into 
the  certificate  obligated  the  member  to  comply  with  all  the 
laws,  rules  and  regulations  governing  the  said  North  Ameri- 
can Union  or  "that  may  hereafter  be  enacted  to  govern  the 
same,  all  of  which  said  laws,  rules  and  regulations  are  also 
made  a  part  of  this  contract."  The  certificate  sued  on  con- 
tains the  following  indorsement : 

"I  accept  this  certificate  and  agreement  on  the  conditions  here- 
in above  named  and  assent  thereto  and  agree  to  comply  therewith. 

Robert  Pold." 

The  medical  examiner's  blank  introduced  in  evidence 
contains  the  following: 

"If  accepted  as  a  member  I  agree  to  comply  with,  and  that  my 
membership  and  all  interests  of  the  persons  entitled  to  such  bene- 
fits shall  be  subject  to,  all  laws,  rules  and  usages  now  in  force  in 
the  order  or  which  may  be  hereafter  adopted  by  it. 

Robert  Pold." 
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At  the  time  Robert  Fold  became  a  member  of  the  so- 
ciety a  by-law  was  in  force  which  provided  that  if  any 
member  shall  die  by  his  own  hand  or  act,  sane  or  insane, 
his  beneficiary  or  beneficiaries  shall  receive  one-half  of  the 
face  value  of  the  certificate.  Afterward,  and  prior  to  the 
death  of  Robert  Fold,  the  above  by-law  of  the  society  was 
amended,  so  that  at  the  time  of  the  death  of  Fold  the  by- 
law provided  that  if  a  member  shall  die  by  his  own  hand 
or  act,  either  sane  or  insane,  such  death  shall  forfeit  any 
and  all  rights  and  claims  to  the  amount  agreed  to  be  paid 
on  his  death  and  specified  in  the  benefit  certificate  of  such 
member,  and  the  beneficiary  shall  receive  and  be  paid  in 
lieu  thereof  a  sum  equal  to  the  amount  actually  paid  by 
such  member  to  the  mortuary  and  reserve  fund  of  the  or- 
der, unless  it  is  otherwise  provided  in  and  by  the  benefit 
certificate  of  such  member  issued  prior  to  the  taking  effect 
of  this  section.  It  is  admitted  that  Fold  died  by  suicide 
from  gas  poisoning  on  March  31,  1908. 

Under  the  original  charter  of  the  society  the  object  of 
the  association  was  defined  to  be  "to  establish  mortuary 
benefit  funds,  from  which  shall  be  paid,  upon  the  death  of 
a  beneficiary  member  in  good  standing,"  etc.,  and  by  the 
fifth  clause  it  was  provided  that  "upon  the  death  of  a  man- 
ber  in  good  standing  there  shall  be  paid  to  his  beneficiary 
or  beneficiaries  the  sum  specified  in  his  benefit  certificate." 

Appellant  first  contends  that  under  the  above  provi- 
sions appellee  bound  itself  absolutely  to  pay  the  beneficiary, 
upon  the  death  of  the  member,  the  amount  named  in  the 

benefit  certificate  upon  the  sole  condition  that  he  should 

• 

have  died  a  member  of  the  society  "i«  good  standing/'  It 
is  argued  that  Fold  had  paid  all  assessments  made  upon 
him  and  was  in  good  standing  in  the  society  at  the  time  of 
his  death  and  that  his  good  standing  was  not  impaired  by 
his  suicide,  and  this  contention,  to  the  extent  that  suicide 
does  not  impair  the  good  standing  of  a  member,  is  well 
established  by  authorities.      (Royal  Circle  v.  Achterrath, 
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204  111.  549,  and  cases  there  cited.)  Appellant's  argument 
seems  to  be,  that  since  the  charter  of  the  society  provided 
for  the  payment  of  death  benefits  in  all  cases  where  the 
member  was  in  good  standing  at  the  time  of  his  death,  there 
was  no  power  in  the  society  to  make  the  payment  depend- 
ent upon  any  condition  that  did  not  affect  the  good  stand- 
ing of  the  member  at  the  time  of  his  death.  Under  its 
general  power  to  make  contracts  for  death  benefits  with  its 
members,  the  power  existed  to  insert  a  clause  of  forfeiture 
of  the  benefits  in  case  of  suicide  by  the  member  when  such 
clause  was  authorized  by  a  by-law  regularly  adopted  by  the 
association.  We  have  no  doubt  that  this  power  could  be 
exercised  under  the  laws  of  1893.  In  Supreme  Lodge 
Knights  of  Pythias  v.  Ktitscher,  179  111.  340,  this  court 
held  that  a  by-law  forfeiting  claims  for  the  death  of  a 
member  of  a  benefit  society  by  suicide  or  intoxication  is 
reasonable  and  binding  upon  a  member  joining  before  its 
passage,  where  his  contract  requires  compliance  with  by- 
laws "now  in  force  or  hereafter  enacted.*'  This  case  has 
been  followed  in  Ftdlenwider  v.  Royal  League,  180  111.  621, 
Baldwin  v.  Begley,  185  id.  180,  and  Scow  v.  Royal  League, 
223  id.  32.  The  suicide  by-law  of  this  society  is  not  void 
because  contrary  to  the  provisions  of  the  charter  of  the  as- 
sociation. The  amendment  of  the  by-law  forfeiting  all 
benefits  in  case  of  suicide  of  the  member  was  properly 
adopted  by  appellee.  That  provision  being  in  full  force  at 
the  time  of  the  death  of  Pold  by  suicide,  there  is  no  liabil- 
ity under  the  certificate  except  to  re-pay  the  amount  of  his 
contributions  to  the  mortuary  fund.  This  amount  was 
paid  into  court  for  the  benefit  of  appellant. 

The  judgments  of  the  municipal  court  and  of  the  Ap- 
pellate Court  for  the  First  District  are  affirmed. 

Judgment  affirmed. 
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Abraham   Kuh  et  al.  Plaintiffs  in  Error,  vs.   Eugene 
O'Reilly,  Jr.,  et  al.  Defendants  in  Error. 

Opinion  filed  December  ly,  iqij — Rehearing  denied  Feb.  4,  191 4. 

1.  Party  walls — when  party  wall  agreement  contemplates  a 
solid  wall.  A  party  wall  agreement  which  provides  for  the  con- 
struction of  a  wall  between  the  lots  of  the  first  and  second  par- 
ties, which  "shall  be  and  remain  a  party  wall"  and  "shall  extend 
throughout  the  whole  distance  of  said  dividing  lines/'  and  which 
authorizes  the  second  party  to  join  to  and  use  the  wall,  or  any 
part  of  it,  upon  paying  one-half  the  value  of  the  part  so  used,  will 
be  held  to  contemplate  a  solid  wall,  without  openings,  for  the  en- 
tire height  of  the  wall,  particularly  where  the  wall  was  so  con- 
structed originally  and  so  remained  for  several  years. 

2.  Same — rights  of  first  party  up  to  time  second  party  desires 
to  use  wall.  If  a  party  wall  erected  under  an  agreement  authoriz- 
ing the  second  party  to  join  to  and  use  the  wall,  or  part  of  it,  upon 
paying  one-half  of  the  value  of  the  part  so  used  is  wholly  paid  for 
by  the  first  party,  the  latter,  until  the  second  party  elects  to  use 
the  wall,  is  the  sole  owner  of  the  wall,  with  the  right  to  have  one- 
half  of  it  stand  upon  the  other's  land;'  but  such  ownership  does 
not  carry  with  it  the  right  to  violate  the  agreement  by  cutting 
openings  in  the  wall  and  maintaining  them  until  such  time  as  the 
second  party  elects  to  use  the  wall  and  makes  his  payment  in  ac- 
cordance with  the  contract. 

3.  Same — when  second  party  must  pay  interest  from  time  he 
began  to  use  wall.  If  the  portion  of  the  party  wall  desired  to  be 
used  by  the  second  party  is  a  solid  wall,  as  required  by  the  con- 
tract, and  the  openings  and  projections  which  the  first  party  has 
wrongfully  caused  to  be  made  do  not  interfere  with  the  second 
party's  use  of  the  portion  of  the  wall  he  needs  for  his  building, 
the  second  party,  upon  making  use  of  the  wall,  becomes  liable, 
under  his  written  contract,  for  the  amount  due,  with  legal  interest 
from  that  time,  notwithstanding  he  is  entitled  to  have  the  open- 
ings closed  and  the  projections  removed,  and  relies,  in  good  faith, 
upon  that  right  as  a  defense  to  the  suit  to  enforce  payment. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Willard  M.  McEwen, 
Judge,  presiding. 
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Rosenthal  &  Hamill,  (Lessing  Rosenthal,  and 
Leo  F.  Wormser,  of  counsel,)  for  plaintiffs  in  error. 

M.  J.  Dunne,  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  case  comes  to  this  court  by  writ  of  certiorari  to 
review  a  judgment  of  the  Appellate  Court  for  the  First 
District,  reversing,  in  part,  a  decree  of  the  superior  court 
of  Cook  county  and  remanding  the  cause  to  that  court, 
with  directions. 

Raintiffs  in  error  (hereafter  called  complainants)  filed 
their  bill  in  chancery  in  the  superior  court  of  Cook  county 
to  enforce  the  provisions  of  a  certain  party  wall  contract. 
At  the  time  of  making  said  party  wall  contract  complain- 
ants and  Eugene  O'Reilly  owned  adjoining  parcels  of  land 
in  the  city  of  Chicago.  Defendants  in  error  (hereafter 
called  defendants)  have  succeeded  to  the  title  of  Eugene 
O'Reilly  to  the  lot  or  parcel  of  land  owned  by  him  at  the 
time  said  contract  was  made.  Defendants'  land  was  at 
the  north-west  corner  of  the  intersection  of  VanBuren  and 
Franklin  streets  and  faced  one  hundred  feet  on  VanBuren 
and  fifty  feet  on  Frankhn- streets.  Complainants  owned 
the  land  adjoining  defendants'  lot  on  the  north  and  west. 
On  March  3,  1892,  the  then  owners  of  the  lots  entered 
into  a  written  agreement,  the  material  parts  of  which  are 
as  follows: 

''First — ^That  the  walls  of  said  building  facing  the 
premises  of  said  second  party  on  the  north  and  west  ends 
of  said  east  one  hundred  (100)  feet  of  said  lot  one  (i) 
shall  be  and  remain  a  party  wall,  and  shall  be  built  upon 
the  dividing  line  between  the  said  premises  of  the  said 
parties,  and  shall  be  of  brick,  with  stone  and  metal  and 
concrete  foundations,  *  *  *  and  said  wall  shall  stand 
equally  upon  their  respective  parcels  of  land,    *    *    *    and 
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said  wall  shall  extend  throughout  the  whole  distance  of 
said  dividing  lines. 

''Second — Said  second  party  may  join  to  and  use  said 
wall,  or  any  part  thereof,  at  any  time  after  the  same  shall 
have  been  built,  by  first  causing  said  wall  to  be  of  proper 
strengfth  and  thickness  to  sustain  the  weight  which  he  in- 
tends that  the  same  shall  bear,  and  further  by  complying 
with  the  other  provisions  and  covenants  herein  contained. 

''Fourth — In  case  said  party  wall,  original,  extended  or 
restored,  shall  be  totally  or  partially  destroyed,  or  should 
it  be  necessary  to  repair  the  same  or  any  portion  thereof, 
either  party  hereto  may  repair  or  rebuild  the  same,  and  the 
expense  of  rebuilding  or  repairing  shall  be  borne  equally 
by  the  parties  hereto,  their  heirs  or  assigns,  as  to  so  much 
of  said  wall  as  they  may  be  using  in  common.    *    *    * 

"Sixth — Whenever  said  second  party  intends  to  join 
to  and  use  said  wall,  original  or  restored,  as  hereinbefore 
provided,  or  whenever  thereafter  either  of  the  said  parties 
shall  use  any  addition  to  said  wall  built  by  the  other  party, 
the  one  so  using  shall  first  pay  to  the  other  party,  or  those 
claiming  under  hiip  or  them,  owners  for  the  time  being  of 
the  land  of  the  party  who  built  such  wall  or  addition,  one- 
half  of  the  value,  at  that  time,  of  so  much  of  said  wall 
or  of  such  addition,  including  the  foundations  under  the 
same,  as  he  or  they  may  use,  and  in  computing  the  value 
of  said  wall  or  any  addition  thereto,  the  service  of  archi- 
tects, and  labor  expended  and  performed  in  respect  there- 
of, shall  be  taken  account  of  and  considered." 

Within  a  year  after  the  making  of  said  contract  com- 
plainants erected  on  their  south  and  east  lines,  dividing  their 
and  defendants'  property,  a  wall  seven  stories  high,  which 
was  part  of  a  seven-story  building  erected  upon  complain- 
ants' lot.  The  wall  ereeted  on  said  division  lines  was  a 
substantial,  solid  wall  throughout  its  length  and  height  and 
was  constructed  according  to  the  terms  of  the  agreement. 
In  1 90 1  complainants,  over  the  protest  and  objections  of 
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defendants,  cut  six  large  openings  through  the  wall,  placed 
large  windows  therein,  and  attached  to  the  side  of  the  wall, 
over  defendants'  premises,  hinges,  upon  which  they  placed 
iron  window  shutters,  which  extended  and  swung  over  de- 
fendants' premises.  Complainants  also  made  an  opening 
in  the  wall  and  placed  therein  a  large  steam  exhaust  pipe, 
which  projected  one  and  one-half  or  two  feet  over  defend- 
ants' premises,  from  which  steam  and  vapor  were  expelled. 
Complainants  also  placed  anchor  rods  through  said  wall, 
with  heads  about  sixteen  inches  in  diameter  and  extending 
some  four  inches  over  the  premises  of  defendants.  De- 
fendants afterward,  being  desirous  of  using  a  part  of  the 
party  wall  as  a  part  of  a  building  they  proposed  to  con- 
struct upon  their  lot,  notified  complainants  to  remove  the 
anchor  rods,  steam  pipe,  window  shutters  and  hinges  and 
to  close  the  window  openings  and  reconstnict  the  wall  as 
it  was  originally  constructed.  Defendants  also  notified  the 
complainants  of  their  intention  to  erect  a  building  on  their 
lot,  and  that  unless  complainants  restored  the  wall  to  its 
original  condition  defendants  would  use  part  of  it  as  a 
part  of  their  structure  without  paying  .one-half  the  value 
of  the  part  so  used.  Complainants  did  not  comply  with 
this  demand  of  defendants,  and  shortly  thereafter  defend- 
ants began  the  construction  of  a  four-story  building,  and 
in  so  doing  used  so  much  of  the  party  wall  as  was  neces- 
sary but  refused  to  pay  complainants  anything  for  the  part 
so  used,  and  thereupon  complainants  brought  this  suit. 

The  bill,  after  setting  out  the  ownership  of  the  prem- 
ises, the  party  wall  agreement  and  the  construction  of  the 
wall  by  complainants,  alleged  that  defendants  were  violat- 
ing the  agreement  by  using  a  part  of  the  wall  without  pay- 
ing for  it.  The  bill  pfayed  that  the  defendants  be  decreed 
to  pay  one-half  the  value  of  the  part  of  the  wall  used  and 
proposed  to  be  used  by  them;  that  the  amount,  when  as- 
certained, be  decreed  to  be  a  lien  upon  defendants'  prem- 
ises, and  that  defendants  be  enjoined  from  using  the  wall 
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without  paying  one-half  the  value  of  the  part  used  by  them. 
Defendants  answered  the  bill,  admitting  the  agreement  but 
alleging  the  wall  was  not  a  solid  wall,  as  required  by  the 
agreement,  but  contained  a  number  of  windows  and  open- 
ings over  defendants*  premises,  which  prevented  the  wall 
from  being  a  party  wall,  and  further  set  up  the  placing 
of  the  anchor  rods  through  the  wall  with  heads  projecting 
four  inches  over  the  premises  of  defendants,  also  that  a 
steam  exhaust  pipe  projected  about  two  feet  over  the  said 
premises,  from  which  were  emitted  steam  and  vapor,  mak- 
ing loud  and  disagreeable  noises.  The  answer  further 
averred  that  by  reason  of  the  openings  in  the  wall  defend- 
ants' premises  were  exposed  to  great  danger  of  fire  from 
complainants'  building;  that  said  openings  prevented  said 
wall  from  being  a  party  wall ;  that  complainants  were  tres- 
passers and  had  no  right  to  contribution  for  any  part  of 
the  value  of  the  said  wall;  that  papers  and  rubbish  were 
thrown  out  from  complainants'  building  over  and  upon 
the  roof  of  defendants'  building,  and  that  defendants  were 
entitled  to  compensation  for  damages  by  reason  of  the 
matters  set  up  in  the  answer.  Defendants  also  filed  a 
cross-bill,  praying  that  complainants  in  the  original  bill  be 
enjoined  from  interfering  with  the  use  of  the  wall  by  de- 
fendants, and  that  complainants  be  ordered  and  decreed  to 
make  the  wall  solid  by  closing  all  openings  therein  adjoin- 
ing and  overlooking  defendants'  premises  and  that  they  be 
ordered  to  remove  the  projections  that  enci'oached  upon 
defendants'  premises.  Complainants  answered  the  cross- 
bill and  the  cause  was  heard  before  the  chancellor.  The 
decree  found  that  the  wall  stood  equally  upon  the  land  be- 
longing to  complainants  and  defendants ;  that  several  years 
after  it  was  built  complainants  cut  six  openings  through 
the  wall  for  windows,  without  the  consent  and  against  the 
objections  of  defendants;  that  said  windows  were  more 
than  fifteen  feet  above  that  part  of  the  wall  used  by  de- 
fendants and  did  not  interfere  with  the  construction  of 
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their  building.  The  decree  found  that  the  window  sills, 
iron  window  shutters,  steam  pipe,  iron  bolts  and  heads  pro- 
jecting from  the  wall  over  and  upon  the  premises  of  de- 
fendants constituted  trespasses  that  should  be  removed  by 
complainants,  but  that  defendants  were  not  entitled  to  any 
other  relief  under  their  cross-bill.  The  decree  ordered  de- 
fendants to  pay  complainants  $5034.48,  which  the  chan- 
cellor found  to  be  the  value  of  one-half  of  that  part  of  the 
wall  used  by  defendants,  together  with  $2208.21  interest, 
that  being  five  per  cent  per  annum  on  the  amount  found 
due  complainants  from  the  20th  day  of  June,  1901,  within 
twenty  days,  and  that  in  default  of  payment  the  premises 
of  defendants  be  sold  to  satisfy  said  sum.  Defendants 
prosecuted  an  appeal  to  the  Appellate  Court,  and  that  court 
held  that  the  superior  court  erred  in  refusing  to  grant  the 
prayer  of  the  cross-bill  that  complainants  be  required  to 
fill  the  openings  in  the  wall  where  the  windows  were  placed 
and  restore  the  wall  to  its  original  condition  by  making  it 
a  solid  wall  throughout  its  entire  length  and  height,  and 
in  allowing  interest  upon  the  amount  fixed  as  the  value  of 
that  part  of  the  wall  used  by  defendants.  That  part  of 
the  decree  of  the  superior  court  finding  the  value  of  that 
part  of  the  wall  used  by  defendants  to  be  $5034.48,  and 
that  defendants  were  liable  to  complainants  in  that  sum, 
was  affirmed.  The  decree  was  therefore  reversed  in  part 
and  remanded,  with  directions  to  the  superior  court  to 
grant  the  prayer  of  the  cross-bill  that  the  window  open- 
ings be  filled  and  the  wall  restored  to  its  original  condition, 
and  upon  it  being  made  satisfactorily  to  appear  that  had 
been  done,  that  defendants  be  decreed  to  pay  complainants 
$5034.48,  and  that  the  same  be  made  a  lien  upon  defend- 
ants' premises. 

There  is  no  substantial  controversy  about  the  facts. 
The  chancellor  found  that  the  wall  was  originally  built  in 
substantial  conformity  to  the  written  agreement,  and  that 
finding  was  approved  by  the  Appellate  Court.     As  origi- 
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nally  constructed  the  wall  was  a  solid  wall  throughout  its 
length  and  height  and  stood  one-half  on  complainants'  and 
one-half  on  defendants'  premises.  It  was  maintained  in 
that  condition  seven  or  eight  years  before  the  window 
openings  were  made  in  it  and  the  projections  placed  on 
the  wall.  Previous  to  those  changes  defendants  had  not 
used  any  part  of  the  wall  by  the  erection  of  a  building 
on  their  premises.  Upon  learning  that  complainants  were 
making  openings  in  the  wall  defendants  notified  them  to 
desist  and  demanded  that  they  restore  the  wall  to  its  origi- 
nal condition,  but  complainants  continued  until  they  had 
completed  the  openings  and  placed  windows  therein  and 
hung  shutters  on  the  outside  of  the  wall.  Afterward  they 
made  another  opening,  from  which  a  steam  exhaust  pipe 
projected.  Subsequently  defendants  notified  complainants 
of  their  intention  to  erect  a  building  and  use  a  part  of  the 
party  wall  in  doing  so,  and  that  because  of  the  violation 
of  the  party  wall  agreement  and  the  invasion  of  defend- 
ants' rights  defendants  had  sustained  damages,  and  that  by 
refusing  to  restore  the  wall  to  its  original  condition  com- 
plainants had  forfeited  their  right  to  contribution  from 
defendants  for  any  part  of  the  wall.  Thereafter  defend- 
ants erected  a  building  four  stories  high,  using  the  party 
wall  to  that  extent  in  doing  so.  The  windows  made  by 
complainants  in  the  wall  were  in  the  sixth  and  seventh 
stories,  and  were  therefore  above  the  roof  of  defendants' 
building. 

Complainants  contend  that  the  contract  does  not  ex- 
pressly require  the  wall  to  be  a  solid  wall  throughout  its 
entire  length  and  height,  and  that  no  such  intention  of  the 
parties  can  be  fairly  implied  from  the  terms  of  the  agree- 
ment. The  first  clause  of  the  agreement  provides  that  the 
wall  shall  be  built  on  the  dividing  line  between  said  prem- 
ises, and  "shall  be  and  remain  a  party  wall"  and  "shall  ex- 
tend throughout  the  whole  distance  of  said  dividing  lines." 
The  second  clause  authorizes  defendants  to  join  to  and  use 
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the  wall,  or  any  part  of  it,  by  complying  with  the  provi- 
sions of  the  agreement.  The  sixth  clause  authorizes  de- 
fendants to  join  to  and  use  said  wall  upon  first  paying 
to  complainants  one-half  of  the  value,  at  that  time,  of  so 
much  of  said  wall  as  they  may  use.  Considering  the  lan- 
guage of  the  agreement  in  connection  with  the  purposes 
for  which  it  was  executed,  it  seems  to  us  to  indicate  the 
wall  was  to  be  solid  throughout  its  length  and  height.  It 
is  true  it  was  built  and  the  cost  of  it  paid  by  complainants. 
At  that  time  the  owner  of  defendants'  property  was  not  in- 
tending to  build  upon  it  in  the  near  future,  but  to  secure 
to  himself,  or  to  those  who  succeeded  him  in  title,  the 
privilege  of  joining  to  the  wall  at  any  time  thereafter  when 
it  should  be  decided  to  erect  a  building  on  his  lot,  he  gave 
complainants  permission  to  place  one-half  the  wall  on  his 
property.  The  wall  was  built  for  the  purpose  of  being 
used  as  a  party  wall  between  the  premises  of  the  respective 
parties  and  was  *'to  be  and  remain  a  party  wall."  Com- 
plainants insist  that  the  phrase  quoted  does  not  mean  the 
wall  shall  be  and  remain  a  party  wall  throughout  its  entire 
height,  but  means  only  such  part  of  it  as  the  parties  may 
be  using  in  common.  The  agreement  gave  the  owner  of 
defendants'  premises  the  right  to  use  the  entire  wall  by 
joining  to  it  if  he  so-  desired.  There  was  nothing  in  the 
instrument  to  indicate  that  the  owner  of  defendants'  prop- 
erty contemplated  or  intended  using  only  a  part  of  the 
wall  when  he  should  decide  to  erect  a. building  on  his  prop- 
erty. The  agreement  secured  to  him  the  right  to  use  it  all 
by  joining  a  building  to  it,  and  the  agreement  was  that 
the  entire  wall  shall  be  and  remain  a  party  wall,  and  not 
that  such  portion  of  it  shall  be  a  party  wall  as  defendants 
might  elect  to  use.  In  the  absence  of  any  provision  in 
the  agreement  that  complainants  should  have  the  right  to 
construct  and  maintain  windows  in  the  wall  until  such  time 
as  defendants  desire  to  use  it,  we  think  no  such  construc- 
tion can  be  placed  upon  the  instrument.     The  agreement 
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required  that  the  wall  be  and  remain  a  party  wall,  and  in 
the  absence  of  some  provision  to  the  contrary  its  terms 
will  not  admit  of  the  construction  that  it  was  not  intended 
it  should  be  a  solid  wall  throughout.  It  seems  clear  the 
parties  themselves  so  understood  the  agreement  when  the 
wall  was  built,  for  it  was  built  as  a  solid  wall  according 
to  plans  and  specifications  and  was  so  maintained  for  sev- 
eral years. 

It  is  further  contended  that  as  complainants  built  and 
paid  for  the  wall  they  were  the  sole  owners  of  it  until  such 
time  as  defendants  made  payment  for  it  in  accordance 
with  the  agreement,  and  until  that  time  it  was  not  strictly 
a  party  wall  and  complainants  were  not  required  to  treat 
it  as  such.  It  was  held  in  Mickel  v.  York,,  175  111.  62,  that 
when  a  party  wall  is  constructed  by  one  lot  owner  between 
adjacent  lots,  resting  partly  on  each,  under  an  agreement 
with  the  other  to  pay  one-half  the  value  of  it  when  he 
elects  to  use  it,  the  builder  is  the  absolute  owner  of  the 
wall  with  the  right  to  have  one-half  of  it  stand  upon  the 
land  of  the  other.  If  the  adjoining  owner  elects  to  pay 
one-half  the  value  of  the  wall  and  use  it,  he  becomes  the 
owner  of  the  half  standing  on  his  land  with  an  easement 
in  the  half  standing  on  the  lot  of  the  one  who  built  the  wall. 
Beidler  v.  King,  209  111.  302,  states  the  same  rule  and  cites 
and  quotes  from  Mickel  v.  York,  supra.  But  does  it  fol- 
low  that  because  of  such  ownership  complainants  had  the 
right  to  make  such  openings  in  the  wall  as  they  pleased 
until  payment  was  made  by  defendants?  We  think  the 
answer  must  be  in  the  negative,  for,  as  we  understand 
and  construe  the  agreement,  complainants  were  obligated  to 
build  and  maintain  a  solid  wall.  The  right  to  violate  the 
agreement  did  not  attend  such  ownership  of  the  wall.  It 
is  necessary,  therefore,  in  the  decision  of  this  case  to  de- 
termine how,  if  at  all,  the  unauthorized  acts  of  complain- 
ants in  making  the  windows  in  the  wall  and  in  placing  pro- 
jections over  and  upon  defendants'  lot  aflfected  the  rights 
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of  the  parties,  and  also  whether  the  defendants  are  entitled 
to  the  relief  prayed  in  their  cross-bill  or  any  part  thereof. 

The  Appellate  Court  affirmed  that  part  of  the  decree  of 
the  superior  court  finding  defendants  liable  to  complain- 
ants for  one-half  the  value  of  that  part  of  the  party  wall 
used  by  defendants  but  held  they  were  not  liable  for  inter- 
est on  the  amount  found  due.  The  Appellate  Court  also 
held  that  defendants  were  entitled  to  the  relief  prayed  un- 
der their  cross-bill.  No  cross-errors  have  been  assigned 
by  defendants,  and  while  they  assert  in  their  brief  that  they 
were  wrongfully  adjudged  liable  for  the  value  of  one-half 
of  the  wall  used,  under  the  state  of  the  record  before  us 
they  are  to  be  deemed  as  admitting  the  correctness  of  the 
judgments  of  the  superior  court  and  Appellate  Court  that 
when  they  joined  to  and  used  the  wall  they  became  liable 
to  complainants  in  the  sum  of  $5034.48  under  the  agree- 
ment. They  insist,  however,  that  they  are  not  liable  for 
interest  on  that  amount,  and  say  they  should  not  be  penal- 
ized by  being  required  to  pay  interest  because  they  in  good 
faith  defended  against  any  liability  on  account  of  the  use 
made  by  them  of  a  portion  of  the  party  wall. 

The  three  lowest  windows  in  the  party  wall  were  in 
the  second  story  above  the  roof  of  defendants'  building 
and  the  other  three  were  one  story  higher.  They  were 
wrongfully  placed  and  maintained  there,  as  were  also  the 
projections,  but  they  did  not  prevent  or  directly  interfere 
with  defendants  using  all  that  portion  of  the  party  wall 
they  desired  then  to  use.  While  complainants  had  no  right 
to  make  the  windows  in  the  wall  or  to  extend  projections 
beyond  it,  their  doing  so  did  not  authorize  defendants  to 
use  the  part  of  the  wall  where  there  were  no  windows  or 
projections  without  paying  for  it.  In  our  judgment  they 
had  a  remedy  against  complainants  for  their  wrongful  acts, 
but  such  wrongful  acts  of  complainants  did  not  absolve  de- 
fendants from  the  obligation  to  pay  for  the  part  of  the 
wall  they  used.    The  liability  of  defendants  was  one  aris- 
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ing  upon  a  written  contract,  and  became  due  when  they 
proceeded  to  join  their  building  to  the  party  wall.  Under 
the  second  section  of  our  statute  on  interest  creditors  are 
entitled  to  interest  at  five  per  cent  upon  money  after  it  be- 
comes due  under  any  instrument  of  writing.  The  money 
became  due  under  an  instrument  of  writing,  and  complain- 
ants were  entitled  to  interest  unless  it  is  shown  they  have 
done  some  act  which  upon  equitable  considerations  should 
be  held  a  bar  to  or  forfeiture  of  the  right  to  interest.  We 
are  of  the  opinion  that  no  such  considerations  arise  in  this 
case.  The  wall  was  built  in  substantial  compliance  with 
the  agreement,  and  all  that  part  of  the  wall  in  use  by  de- 
fendants is  in  the  same  condition  as  when  originally  con- 
structed. Defendants,  as  hereafter  stated,  have  a  right  to 
require  the  portion  of  the  wall  where  the  changes  have 
been  made  to  be  restored  to  its  original  condition,  but  as 
the  changes  made  in  part  of  the  wall  not  used  by  defend- 
ants do  not  materially  interfere  with  the  use  of  the  part 
they  have  elected  to  use,  it  appears  to  us  that,  disregarding 
the  statute  to  which  we  have  referred,  it  would  be  contrary 
to  the  rules  of  equity  to  say  they  could  refuse  payment  and 
not  become  liable  for  interest.  In  Keady  v.  White,  i68  111. 
76,  it  was  said :  "Interest,  in  equity,  is  allowed  because  of 
equitable  considerations,  and  it  gives  or  withholds  interest 
as,  under  all  the  circumstances  of  the  case,  it  deems  equi- 
table and  just."  Warner  v.  Rogers,  23  Minn.  34,  is  in  its 
essential  features  much  like  this  case,  and  it  was  held  using 
the  wall  rendered  the  party  so  using  it  liable  from  the  time 
of  joining  to  it.  It  would  probably  not  be  contended  that 
if  no  changes  had  been  made  in  any  part  of  the  wall  de- 
fendants could  have  used  it  and  not  become  liable  for  in- 
terest if  they  refused  to  make  the  payment  required  by  the 
party  wall  agreement.  The  evidence  affords  no  basis  for 
recoupment  on  account  of  damages  sustained  by  defend- 
ants, and  we  think  they  must  be  held  liable  for  interest. 
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Phillips  V.  South  Park  Comrs.  119  111.  626;  Keeler  v. 
Herr,  157  id.  57. 

We  are  of  opinion  the  Appellate  Court  correctly  held 
defendants  were  entitled,  under  the  cross-bill,  to  a  decree 
requiring  the  removal  of  the  projections,  the  closing  of  the 
openings  in  the  wall,  and  its  restoration  to  its  original  con- 
dition as  a  solid  wall  throughout  its  length  and  height. 
While  the  wall  was  constructed  by  complainants  and  de- 
fendants were  not  required  by  the  agreement  to  pay  any 
part  of  the  cost  until  they  desired  to  use  it,  as  we  have 
before  stated  it  was  built  for  a  party  wall  and  under  the 
agreement  was  required  to  be  maintained  as  a  solid  wall. 
The  owner  of  defendants'  premises  gave  one-half  of  the 
land  upon  which  the  wall  was  built  for  the  privilege  of 
joining  to  it  when  he  should  desire  to  do  so,  by  paying 
one-half  the  value  of  the  wall  used.  He  and  defendants, 
as  his  successors  in  title,  have  a  right  to  require  perform- 
ance of  and  compliance  with  that  Agreement. 

That  defendants  have  the  right  to  require  the  restora- 
tion of  the  wall  to  its  original  condition  is  supported  by 
the  case  of  Springer  v.  Darlington,  207  111.  238.  In  that 
case  a  party  wall  had  been  destroyed  by  fire  and  was  re- 
built by  Springer  with  a  large  number  of  openings  in  it. 
I>arlington,  who  was  not  using  the  newly-built  wall,  filed 
a  bill  praying  that  the  openings  in  the  wall  be  declared  a 
nuisance  and  that  Springer  be  enjoined  from  maintaining 
them.  The  agreement  under  which  the  original  party  wall 
was  built,  so  far  as  requiring  it  to  be  a  solid  wall  is  con- 
cerned, is  similar  to  the  agreement  in  this  case.  The  trial 
court  held  the  wall  had  been  re-built  by  Springer  under 
the  party  wall  agreement;  that  it  should  have  been  a  solid 
wall;  that  the  openings  in  the  wall,  and  the  projecting 
window  caps  and  sills,  were  a  continuing  nuisance  to  Dar- 
lington, and  that  he  had  a  right  to  close  the  openings,  re- 
move the  projections  and  make  the  wall  a  solid  party  wall. 


Fib.  '14.]  KuH  V.  O'Reilly.  449 

That  decree  was  in  all  respects  affirmed  by  this  court.  In 
the  opinion  the  court  said  it  was  no  answer  to  the  claim 
of  Darlington  for  the  relief  prayed,  to  say  he  was  not 
entitled  to  it  until  he  had  paid  one-half  the  expense  of  con- 
structing the  wall,  for  that  would  be  to  require  him  to  pay 
for  a  structure  that  was  not  erected  in  compliance  with  the 
agreement;  that  it  was  unimportant  what  kind  of  a  struc- 
ture Darlington  might  want  to  build  on  his  lot ;  that  he 
was  entitled  to  have  a  compliance  with  the  terms  of  the 
contract,  and  Springer  could  not  say  he  would  not  comply 
with  it  because  Darlington  did  not  intend  to  use  his  prop- 
erty in  a  certain  way.  The  court  further  said  Darlington 
was  entitled  tb  have  the  aid  of  a  court  of  equity  to  place 
the  wall  in  the  condition  the  contract  required  it  should  be, 
and  that  no  other  remedy  was  adequate. 

Complainants  attempt  to  distinguish  the  Springer  case 
from  this  because  there  the  original  party  wall  was  paid 
for  by  the  adjoining  owners  and  in  re-building  it  Springer 
used  a  part  of  the  old  foundation.  We  do  not  think  that 
furnishes  any  reasonable  basis  for  distinction.  The  gen- 
eral principles  announced  in  that  case  upon  the  question 
under  discussion  we  believe  to  be  sound,  and  in  the  absence 
of  any  authority  upon  the  question  we  would  be  disposed 
to  hold  that  defendants  have  the  right  to  have  the  wall  re- 
stored to  its  original  condition.  Upon  that  question  the 
judgment  of  the  Appellate  Court  was  right. 

The  judgment  of  the  Appellate  Court  is  therefore  af- 
firmed in  all  respects  except  as  to  the  allowance  of  interest 
on  the  $5034.48  found  due  from  defendants,  and  that  part 
of  the  judgment  is  reversed  and  the  cause  remanded  to  the 
superior  court,  with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  in  part  and  remanded,  with  directions. 
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John  Elwood  Packard  et  al.  Appellees,  vs.  The  Illinois 
Trust  and  Savings  Bank  et  al.  Appellants. 

Opinion  Hied  February  21,  IQ14. 

1.  Trusts — zi/hcn  court  of  equity  may  authorise  change  in  char- 
acter  of  improvements  on  property.  Where  changes  occur  after 
the  death  of  the  testator  which  will  defeat  his  intention  in  creating 
a  trust  in  land  owned  by  him  upon  which  is  an  apartment  building 
erected  by  the  lessees  under  the  terms  of  a  ninety-nine  year  lease, 
a  court  of  equity  may,  with  the  consent  of  the  lessees  and  the  par- 
tics  interested  as  devisees  and  heirs,  authorize  the  making  of  a  new 
ninety-nine  year  lease  providing  for  a  character  of  improvement 
suitable  to  the  changed  condition  and  which  will  enable  the  tes- 
tator's intention  to  be  carried  into  effect. 

2.  Practice — when  minor  defendants  need  not  be  brought  into 
court  by  new  summons.  Where  minor  defendants  to  a  chancery 
proceeding  are  properly  in  court  and  represented  by  a  guardian 
ad  litem  it  is  not  necessary  that  they  be  again  brought  into  court 
by  a  new  summons  upon  the  filing  of  supplemental  and  amended 
supplemental  bills. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

Garnett  &  Garnett,  and  James  S.  Wight,  (Eugene 
H.  Garnett,  of  counsel,)  for  appellants. 

Frederick  A.  Brown,  and  William  R.  T.  Ewen,  Jr., 
(Raymond  S.  Pruitt,  of  counsel,)  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

John  A.  Packard  being  the  owner  of  real  estate  in  the 
city  of  Chicago  having  a  frontage  of  120  feet  on  Jackson 
boulevard  and  100  feet  on  Morgan  street,  leased  the  same 
to  Michael  J.  Howard  and  Lazarus  Berwin  for  a  term  of 
ninety-nine  years  from  July  i,  1890.  The  lessees  agreed  to 
pay  as  rent  $2800  per  year,  to  pay  the  taxes,  assessments 
and  water  rates,  and  to  erect  on  the  premises  an  apartment 
building  costing  not  less  than  $40,000,  which  the  lessor  at 
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the  termination  of  the  lease  was  either  to  purchase  at  the 
appraised  value,  or  extend  the  lease  thirty-three  years  at  an 
annual  rent  equal  to  the  legal  rate  of  interest  on  the  then 
value  of  the  demised  prernises,  to  be  ascertained  by  ap- 
praisement. The  lessor  died  in  the  year  1898,  and  by  his 
will  devised  the  premises  to  his  son,  John  Elwood  Packard, 
for  life,  subject  to  the  lease  and  certain  annuities.  At  the 
death  of  the  life  tenant  the  premises  were  devised,  subject 
to  the  annuities,  to  the  Illinois  Trust  and  Savings  Bank  in 
trust,  to  hold  and  manage  the  same  for  the  term  of  twenty- 
one  years,  paying  the  net  income  as  directed  by  the  will, 
and  at  the  expiration  of  the  trust  the  premises,  or  proceeds 
thereof,  were  to  be  turned  over  absolutely  to  the  descend- 
ants of  the  life  tenant,  if  any  were  living.  The  building 
provided  for  was  erected  as  an  apartment  building,  and 
until  the  death  of  John  A.  Packard  it  was  in  a  residence 
district,  which  afterward  changed  to  a  district  devoted  to 
warehousing  and  manufacturing.  The  building  was  only 
adapted  to  its  original  purpose,  and  the  only  tenants  that 
could  be  procured  were  of  a  very  poor  class,  financially  ir- 
responsible, who  disregarded  the  obligations  of  their  leases 
and  came  and  went  as  they  pleased.  There  were  a  great 
many  vacancies,  which  were  increasing,  and  for  some  time 
before  November,  19 12,  the  income  from  the  property  had 
been  less  than  the  charges  against  it  and  necessary  repairs. 
The  lessees  were  not  willing  to  make  any  improvements 
unless  granted  a  new  lease  for  ninety-nine  years,  and  it 
was  only  a  question  of  time  when  the  premises  would  not 
be  security  for  the  ground  rent.  Roy  B.  Tabor,  Frank  W. 
Alter  and  Isaac  Mekeel  had  become  the  owners  of  the  lease, 
and  they  agreed  with  John  Elwood  Packard,  the  life  ten- 
ant, that  a  new  lease  ought  to  be  made  under  proper  safe- 
guards which  would  protect  the  interests  of  all  the  parties. 
John  A.  Packard  left  a  widow,  now  deceased,  and  John 
Elwood  Packard,  the  life  tenant,  and  Felicia  M.  Norris,  his 
children  and  only  heirs-at-law.    John  Elwood  Packard  has 
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two  children,  Mary  C.  Packard  and  Hattie  Packard,  and 
Felicia  M.  Norris  has  one  son,  who  has  two  children,  Harry 
Norris,  Jr.,  and  John  Norris,  both  minors.  To  carry  out 
the  plan  agreed  upon  by  the  life  tenant  and  the  lessees 
they  filed  their  bill  in  this  case  in  the  circuit  court  of  Cook 
county,  making  the  trustee  and  all  living  persons  other  than 
themselves  who  had  a  vested  or  contingent  interest,  defend- 
ants. The  prayer  of  the  bill  was  that  the  complainant  John 
Elwood  Packard,  and  the  defendant  the  Illinois  Trust  and 
Savings  Bank,  trustee,  should  be  decreed  to  execute  a  new 
lease  to  the  tenants,  Mekeel,  Tabor  and  Alter,  for  a  period 
of  ninety-nine  years  at  the  same  rental,  but  requiring  the 
lessees  to  convert  the  first  floor  of  the  Jackson  boulevard 
frontage  into  stores  within  eighteen  months,  and  to  take 
down  the  existing  building  within  twenty-five  years  and 
erect  a  new  mercantile  building,  costing  not  less  than  $50,- 
000,  which  on  the  termination  of  the  lease  should  become 
the  property  of  the  lessors.  The  adults  answered  the  bill 
and  the  minors  were  served  with  process,  and  a  guardian 
ad  litem  was  appointed,  who  answered  for  them.  There 
was  a  supplemental  bill  and  amended  supplemental  bill,  al- 
leging that  Isaac  A.  Mekeel  died  testate,  that  Elizabeth  S. 
Mekeel  was  his  sole  devisee,  and  that  John  Elwood  Pack- 
ard had  conveyed  his  interest  in  the  premises  to  Felicia 
M.  Norris.  Elizabeth  S.  Mekeel  and  the  administrator  with 
the  will  annexed  of  Isaac  A.  Mekeel  were  substituted  and 
the  chancellor  heard  the  cause  in  open  court.  A  decree  was 
entered  in  accordance  with  the  prayer  of  the  bill,  requiring 
proper  security  when  the  existing  building  should  be  taken 
down  and  the  new  one  erected.  Felicia  M.  Norris  by  her 
answer  admitted  the  allegations  of  the  complainants,  al- 
leged that  it  was  for  the  best  interest  of  all  parties  that  a 
new  lease  should  be  executed,  and  was  contented  with  the 
decree.     The  other  defendants  appealed. 

Where  exigencies  have  arisen  after  the  death  of  a  tes- 
tator which  would  practically  defeat  his  will,  a  court  of 
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chancery  has  jurisdiction  to  meet  the  situation  by  making 
such  provisions  as  will  accomplish  the  purposes  of  the  tes- 
tator and  which  it  is  apparent  he  would  have  made  if  he 
had  contemplated  the  changed  conditions.  This  is  such  a 
case.  John  A.  Packard  designed  the  property  to  furnish 
income  to  his  son,  John  Elwood  Packard,  during  his  life 
and  to  the  beneficiaries  after  his  death,  and  to  that  end 
he  devised  the  life  estate  and  created  a  trust  afterward  for 
twenty-one  years.  On  account  of  changes  in  the  nature  of 
the  business  carried  on  in  the  neighborhood,  which,  if  they 
had  been  anticipated  by  the  testator,  would  undoubtedly 
have  been  provided  for  by  him,  it  became  necessary  to 
make  a  change  in  the  improvements  in  order  that  the  in- 
tention of  the  testator  might  be  carried  out,  so  that  the 
case  comes  within  the  rules  stated  in  Marsh  v.  Reed,  184 
111.  263,  and  Denegre  v.  Walker,  214  id.  113.  It  is  some- 
times a  serious  question  whether  a 'court  of.  equity  ought 
materially  to  change  the  plan  of  the  testator  by  authorizing 
a  lease  beyond  the  period  of  the  trust  created  or  beyond 
the  time  provided  for  distribution,  although  that  may  be 
done  where  absolutely  essential  to  carry  out  the  intention 
of  the  testator  imder  existing  conditions.  There  is  no  em- 
barrassing question  of  that  kind  in  this  case,  for  the  reason 
that  the  testator  himself  had  leased  the  property  for  ninety- 
nine  years,  with  an  agreement  either  to  take  the  improve- 
ments at  the  end  of  that  period  at  an  appraised  valuation 
or  extend  the  lease  thirty-three  years,  and  by  his  will  pro- 
vided that  the  trust  was  to  come  to  an  end  in  twenty- 
one  years  after  the  death  of  John  Elwood  Packard,  which 
would  almost  certainly  be  before  the  termination  of  the 
lease,  regardless  of  the  agreement  for  the  extension.  The 
testator  expected  the  beneficiaries  to  receive  the  property 
subject  to  a  lease  extended  beyond  the  period  of  the  trust, 
and  the  extension  authorized  by  the  chancellor  was  not  be- 
yond the  time  that  the  original  lease  was  to  be  extended 
unless  the  lessors  saw  fit  to  take  and  pay  for  the  improve- 
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ments.  It  was  the  judgment  of  John  Elwood  Packard,  the 
life  tenant,  and  his  sister,  the  only  other  heir-at-law,  that 
the  new  lease  ought  to  be  made  in  the  interest  of  all  the 
parties,  and  we  see  no  good  reason  to  differ  with  the  con- 
clusions of  the  chancellor. 

It  is  suggested  thafthe  minor  defendants  should  have 
been  brought  into  court  by  a  new  summons  upon  the  filing 
of  the  supplemental  and  amended  supplemental  bills.  They 
were  in  court  for  all  purposes  of  the  suit  and  were  repre- 
sented by  the  guardian  ad  litem,  and  it  was  not  necessarj' 
that  they  should  be  summoned  a  second  time.  Shaw  v.  Bill, 
95  U.  S.  lo;  Mix  v.  Beach,  46  111.  311. 

The  decree  is  affirmed.  Decree  aMrmed. 


Joseph  Deibeikis,  Appellant,  vs.  The  Link-Bew  Com- 
pany, Appellee. 

t 

Opinion  filed  February  21,  IQ14. 

1.  Constitutional  law — the  legislature  has  the  right  to  abolish 
defenses  of  contributory  negligence,  assumption  of  risk  and  negli- 
gence of  fellow-servants.  The  rules  of  law  relating  to  the  defenses 
of  contributory  negligence,  assumption  of  risk  and  the  effect  of  the 
negligence  of  fellow-servants  were  established  by  the  courts  and  not 
by  the  constitution,  and  the  legislature  may  modify  such  rules  or 
abolish  them  entirely. 

2.  Same — provision  of  Workmen's  Compensation  act  of  igii, 
abolishing  common  law  defenses,  is  not  an  exercise  of  police  power. 
The  provision  of  the  Workmen's  Compensation  act  of  191 1,  which 
abolishes  certain  common  law  defenses  of  an  employer  who  has  re- 
jected the  provisions  of  such  act,  is  not  an  exercise  of  police  power 
but  is  merely  a  legislative  declaration  of  public  policy  of  the  State. 

3.  Same — provision  of  the  Workmen's  Compensation  act  of  ipii 
limiting  the  word  "employee^'  is  not  an  unreasonable  classification. 
The  provisions  of  sections  21  and  22  of  the  Workmen's  Compensa- 
tion act  of  191 1,  which  limit  the  term  "employee,"  as  used  with 
reference  to  the  employments  classified  in  section  2  of  such  act,  so 
as  to  include  only  such  persons  as  may  be  exposed  to  the  necessary 
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hazards  of  carrying  on  any  employment  enumerated  in  section  2, 
is  not  an  unreasonable  classification  and  is  not  in  violation  of  the 
inhibition  of  the  constitution  as  to  class  legislation. 

4.  Same — section  j  of  Workmen's  Compensation  act  does  not 
deprive  the  employee  of  common  law  remedies.  Section  3  of  the 
Workmen's  Compensation  act  of  191 1  does  not  deprive  the  employee 
of  his  common  law  remedies  while  permitting  the  employer  to  re- 
tain them,  but,  on  the  contrary,  under  the  proviso  thereto  the  em- 
ployee's remedies,  under  certain  conditions,  are  enlarged  and  the 
rights  of  the  employer  correspondingly  restricted. 

5.  Same — being  elective,  the  Workmen's  Compensation  act  of 
igii  is  not  invalid,  as  delegating  judicial  power  to  arbitrators.  The 
Workmen's  Compensation  act  of  191 1  is  elective  as  to  both  em- 
ployer and  employee,  and  when  both  elect  to  come  under  the  act 
the  provisions  thereof  become  a  part  of  the  contract  of  employ- 
ment, and  it  cannot  be  said,  under  such  circumstances,  that  the  act 
is  unconstitutional,  as  delegating  judicial  powers  to  arbitrators,  as 
it  is  competent  for  parties  to  agree  to  settle  their  differences  by  ar- 
bitration independently  of  the  courts. 

6.  Same — Workmen's  Compensation  act  of  jgii  docs  not  de- 
prive the  parties  of  all  right  to  trial  by  jury.  By  electing  to  come 
under  the  Workmen's  Compensation  act  an  employer  or  employee 
agrees,  in  the  first  instance,  to  waive  the  right  to  trial  by  jury  in 
case  of  disputes,  but  under  the  provision  of  the  act  for  an  appeal 
and  trial  de  novo  in  the  courts  the  right  to  a  trial  by  jury  is  not 
wholly  taken  away. 

7.  Same — elective  character  of  Workmen's  Compensation  act  of 
igii  obviates  certain  objections  to  its  validity.  The  fact  that  the 
Workmen's  Compensation  act  of  191 1  is  elective  and  not  compul- 
sory obviates  many  objections  to  its  validity,  including  the  claims 
that  section  9  deprives  an  employee  of  his  liberty  and  property,  that 
section  10  violates  the  constitutional  inhibition  against  unreason- 
able searches  and  seizures,  and  that  sections  11  and  13  deprive  the 
employee  of  his  right  to  contract  and  of  his  natural  right  of  waiver. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the 
Hon.  John  P.  McGoorty,  Judge,  presiding. 

John  F.  Bolton,  and  Maurice  J.  Mobiarty,  for  ap- 
pellant. 

Bradley,  Harper  &  Eheim,  (Samuel  A.  Harper,  of 
counsel,)  for  appellee. 
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Mr.  Chiei^  Justice  Cooke  delivered  the  opinion  of  the 
court : 

This  appeal  brings  in  question  the  constitutionality  of 
the  original  Workmen's  Compensation  act  of  this  State. 
(Laws  of  191 1,  p.  315.)  This  act  has  been  repealed  by 
the  present  Workmen's  Compensation  act,  (Laws  of  1913, 
p.  335,)  but  the  facts  upon  which  this  action  is  based  arose 
under  the  former  act  and  are  governed  by  it. 

Appellant,  Joseph  Deibeikis,  was  an  employee  of  the 
Link-Belt  Company,  appellee.  On  January  31,  1913,  ap- 
pellant brought  his  action  on  the  case  against  appellee  to 
recover  for  injuries  which  it  was  alleged  he  had  sustained 
while  employed  in  appellee's  machine  shop.  ^To  the  decla- 
ration appellee  pleaded  the  general  issue  and  a  special  plea, 
in  which  it  is  set  forth  that  before  the  alleged  grievances 
mentioned  in  the  declaration  had  been  committed  both  ap- 
pellant and  appellee  had  elected  to  be  governed  by  the  terms 
of  the  Workmen's  Compensation  act ;  that  the  appellee  had 
posted  the  required  notices  and  had  done  all  that  the  act 
required  of  it;  that  appellant  had  accepted  certain  sums  of 
money  under  the  act  and  that  appellee  was  ready  to  pay 
any  further  sums  due ;  that  appellant  was  governed  by  the 
terms  of  that  act  and  should  adjust  his  grievances  there- 
under instead  of  bringing  his  action  on  the  case.  To  the 
special  plea  appellant  filed  a  general  and  special  demurrer, 
in  which  it  was  assigned  that  the  Workmen's  Compensation 
act  of  191 1  was  invalid  and  contrary  to  the  constitution  of 
Illinois.  The  demurrer  was  overruled,  and  appellant  hav- 
ing elected  to  stand  by  his  demurrer,  judgment  was  entered 
against  him  for  costs,  and  this  appeal  was  perfected. 

It  will  be  necessary,  in  order  to  intelligently  discuss  the 
questions  raised,  to  set  out  a  portion  of  the  act  of  1911. 
The  first  three  sections  are  as  follows : 

"Sec.  I.  That  any  employer  covered  by  the  provisions 
of  this  act  in  this  State  may  elect  to  provide  and  pay  com- 
pensation for  injuries  sustained  by  any  eiliployee  arising  out 
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of  and  in  the  course  of  the  employment  ax:cording  to  the 
provisions  of  this  act,  and  thereby  relieve  himself  from  any 
liability  for  the  recovery  of  damages,  except  as  herein  pro- 
vided. If,  however,  any  such  employer  shall  elect  not  to 
provide  and  pay  the  compensation  to  any  employee  who  has 
elected  to  accept  the  provisions  of  this  act,  according  to  the 
provisions  of  this  act  he  shall  not  escape  liability  for  in- 
juries sustained  by  such  employee  arising  out  of  and  in  the 
course  of  his  employment  because 

''i.  The  employee  assumed  the  risks  of  the  employer's 
business. 

"2.  The  injury  or  death  was  caused  in  whole  or  in  part 
by  the  negligence  of  a  fellow-servant. 

"3.  The  injury  or  death  was  proximately  caused  by  the 
contributory  negligence  of  the  employee,  but  such  contribu- 
tory negligence  shall  be  considered  by  the  jury*  in  reducing 
the  amount  of  damages. 

"a.  Every  such  employer  is  presumed  to  have  elected  to 
provide  and  pay  the  compensation  according  to  the  provi- 
sions of  this  act,  unless  and  until  notice  in  writing  of  his 
election  to  the  contrary  is  filed  with  the  State  Bureau  of 
Labor  Statistics. 

'*b.  Every  employer  within  the  provisions  of  this  act 
failing  to  file  such  notice  shall  be  bound  hereby  as  to  all 
his  employees  who  shall  dect  to  come  within  the  provisions 
of  this  act  until  January  i  of  the  next  succeeding  year  and 
for  terms  of  each  year  thereafter :  Provided,  any  such  em- 
ployer may  elect  to  discontinue  the  payments  of  compen- 
sation herein  provided  only  at  the  expiration  of  any  such 
calendar  year,  by  filing  notice  of  his  intention  to  discon- 
tinue such  payments,  with  the  State  Bureau  of  Labor  Sta- 
tistics, at  least  sixty  days  prior  to  the  expiration  of  any 
such  calendar  year,  and  by  posting  such  notice  in  the  plant, 
shop,  office  or  place  of  work,  or  by  personal  service,  in 
written  or  printed  form,  upon  such  employee,  at  least  sixty 
days  prior  to  the  expiration  of  any  such  calendar  year. 
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"c.  In  the  event  any  employer  elects  to  provide  and  pay 
compensation  provided  in  this  act,  then  every  employee  of 
such  employer,  as  a  part  of  his  contract  of  hiring  or  who 
may  be  employed  at  the  time  of  the  taking  effect  of  this 
act  and  the  acceptance  of  its  provisions  by  the  employer, 
shall  be  deemed  to  have  accepted  all  the  provisions  of  this 
act  and  shall  be  bound  thereby  unless  within  thirty  days 
after  such  hiring  and  after  the  taking  effect  of  this  act,  he 
shall  file  a  notice  to  the  contrary  with  the  secretary  of  the 
State  Bureau  of  Labor  Statistics,  whose  duty  it  shall  be  to 
immediately  notify  the  employer,  and  if  so  notified,  the 
employer  shall  not  be  deprived  of  any  of  his  common  law 
or  statutory  defenses,  and  until  such  notice  to  the  contrary 
is  given  to  the  employer,  the  measure  of  liability  of  the 
employer  for  any  injury  shall  be  determined  according  to 
the  compensation  provisions  of  this  act:  Provided,  how- 
ever, that  before  any  such  employee  shall  be  bound  by  the 
provisions  of  this  act,  his  employer  shall  either  furnish  to 
such  employee  personally  at  the  time  of  his  hiring,  or  post 
in  a  conspicuous  place  at  the  plant  or  in  the  room  or  place 
where  such  employee  is  to  be  employed,  a  legible  statement 
of  the  compensation  provisions  of  this  act. 

"Sec.  2.  The  provisions  of  this  act  shall  apply  to  every 
employer  in  the  State  engaged  in  the  building,  maintain- 
ing or  demolishing  of  any  structure;  in  any  construction 
or  electrical  work;  in  the  business  of  carriage  by  land  or 
water  and  loading  and  unloading  in  connection  therewith 
(except  as  to  carriers  who  shall  be  construed  to  be  excluded 
herefrom  by  the  laws  of  the  United  States  relating  to  lia- 
bility to  their  employees  for  personal  injuries  while  en- 
gaged in  inter-State  commerce  where  such  laws  are  held  to 
be  exclusive  of  all  State  regulations  providing  compensa- 
tion for  accidental  injuries  or  death  suffered  in  the  course 
of  employment;)  in  operating  general  or  terminal  store- 
houses; in  mining,  surface  mining  or  quarrying;  in  any 
enterprise,  or  branch  thereof,  in- which  explosive  materials 
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are  manufactured,  handled  or  used  in  dangerous  quantities; 
in  any  enterprise  wherein  molten  metal  or  injurious  gases 
or  vapors  or  inflammable  fluids  are  manufactured,  used, 
generated,  stored  or  conveyed  in  dangerous  quantities ;  and 
in  any  enterprise  in  which  statutory  regulations  are  now  or 
shall  hereafter  be*  imposed  for  the  guarding,  using  or  the 
placing  of  machinery  or  appliances,  or  for  the  protection 
and  safeguarding  of  the  employees  therein,  each  of  which 
employments  is  hereby  determined  to  be  especially  danger- 
ous, in  which  from  the  nature,  conditions  and  means  of 
prosecution  of  the  work  therein,  extraordinary  risks  to  life 
and  limb  of  the  employee  engaged  therein  are  inherent, 
necessary  or  substantially  unavoidable,  and  as  to  each  of 
which  employments  it  is  deemed  necessary  to  establish  a 
new  system  of  compensation  for  accidents  to  the  employees 
therein. 

"Sec.  3.  No  common  law  or  statutory  right  to  recover 
damages  for  injury  or  death  sustained  by  any  employee 
while  engaged  in  the  line  of  his  duty  as  such  employee 
other  than  the  compensation  herein  provided  shall  be  avail- 
able to  any  employee  who  has  accepted  the  provisions  of 
this  act  or  to  anyone  wholly  or  partially  dependent  upon 
him  or  legally  responsible  for  his  estate:  Provided,  that 
when  the  injury  to  the  employee  was  caused  by  the  inten- 
tional omission  of  the  employer,  to  comply  with  statutory 
safety  regulations,  nothing  in  this  act  shall  affect  the  civil 
liability  of  the  employer.  If  the  employer  is  a  partnership, 
such  omission  must  be  that  of  one  of  the  partners  thereof, 
and  if  a  corporation,  that  of  any  elective  officer  thereof." 

The  fourth  section  provides  for  the  compensation  to  be 
paid  by  the  employer  who  has  accepted  the  provisions  of 
the  act,  for  the  death  of  an  employee,  and  the  fifth  section 
provides  for  the  compensation  to  be  paid  the  employee  for 
an  injury  resulting  in  disability.  Section  53/2  provides  for 
the  payment  of  compensation,  under  certain  circumstances, 
in  a  lump  sum,  and  for  the  appointment,  in  proper  cases,  of 
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a  guardian,  conservator  or  administrator.  The  sixth  section 
provides  a  basis  for  computing  the  compensation  provided 
for  in  sections  4  and  5.  The  seventh  section  provides  that 
the  compensation  specified  in  the  act  shall  be  the  measure 
of  the  responsibility  which  the  employer  has  assumed  for 
injuries  or  death,  and  that  it  shall  not  be  reduced  in  any 
way  by  contributions  from  employees;  and  the  eighth  sec- 
tion, that  if  it  be  proved  that  the  injury  to  the  employee 
resulted  from  his  deliberate  intention  to  cause  such  injury 
no  such  compensation  shall  be  allowed.  By  the  ninth  sec- 
tion an  employee  entitled  to  receive  disability  payments  is 
required,  on  the  request  of  the  employer,  ta  submit  himself 
for  examination,  at  the  employer's  expense,  to  a  medical 
practitioner  selected  by  the  employer,  such  examination  to 
be  made  in  the  presence  of  a  medical  practitioner  provided 
and  paid  for  by  the  employee,  if  the  employee  so  desires. 
The  purpose  of  this  examination  is  to  determine  the  nature, 
extent  and  probable  duration  of  the  injury  received,  and  in 
the  event  of  a  disagreement  between  the  physicians  selected 
by  the  employer  and  employee  they  may  agree  upon  a  third 
physician,  or  failing  to  agree,  the  judge  of  the  county  court 
in  the  county  where  the  employee  resided  or  was  employed 
at  the  time  of  the  injury  shall  select  a  third  physician,  and 
the  majority  report  of  such  three  physicians  as  to  the  na- 
ture, extent  and  probable  duration  of  the  injury  or  disabil- 
ity shall  be  used  for  the  purpose  of  estimating  the  amount 
of  compensation  payable  under  the  act.  If  the  employee  re- 
fuses to  submit  to  examination  or  obstructs  the  same,  his 
right  to  compensation  payments  shall  be  suspended  until  the 
examination  shall  have  taken  place.  By  section  10  it  is  pro- 
vided that  any  question  of  law  or  fact  arising  in  regard  to 
the  application  of  the  act  in  determining  the  compensation 
payable  shall  be  determined  either  by  agreement  of  the  par- 
ties or  by  arbitration.  This  section  then  provides  a  method 
whereby,  in  case  such  matters  cannot  be  settled  by  agree- 
ment, the  employer  and  employee  shall  each  select  a  disin- 
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terested  party,  and  the  judge  of  the  county  court,  or  other 
court  of  competent  jurisdiction  of  the  county  where  the 
injured  employee  resided  or  worked  at  the  time  of  the  in- 
jury, shall  appoint  a  third  disinterested  party,  and  these  per- 
sons shall  constitute  the  board  of  arbitrators  for  the  pur- 
ix)se  of  hearing  and  determining  all  disputed  questions  of 
law  or  fact  arising  in  regard  to  the  application  of  the  act. 
It  requires  both  employee  and  employer  to  submit  to  such 
board  of  arbitrators  all  facts  or  evidence  in  their  possession 
or  under  their  control  relating  to  the  questions  to  be  deter- 
mined, and  provides  that  the  arbitrators  shall  hear  all  the 
evidence  submitted  by  both  parties,  and  empowers  them  to 
direct  the  injured  employee  to  be  examined  by  a  regular 
practicing  physician  or  surgeon.  A  copy  of  the  report  of 
the  arbitrators  is  required  to  be  filed  with  the  State  Bureau 
of  Labor  Statistics  and  is  made  binding  both  upon  the  em- 
ployer and  employee  except  for  fraud  and  mistake,  provided 
that  either  party  shall  have  the  right  to  appeal  from  the 
award  of  the  arbitrators  to  the  circuit  court,  or  the  court 
that  appointed  the  third  arbitrator,  of  the  county  where  the 
injury  occurred,  by  filing  a  petition  in  such  court  within 
twenty  days  after  the  filing  of  the  report  of  the  arbitrators, 
upon  which  api^eal  the  questions  in  dispute  shall  be  heard 
de  novo,  and  either  party  shall  have  the  right  to  demand 
a  jury  trial.  Section  ii  gives  any  employee  entitled  to 
payment  under  the  provisions  of  the  act  a  preferred  claim 
against  the  property  of  the  employer  and  provides  that  it 
shall  not  be  assignable.  The  claim  is  also  Released  from  at- 
torney's lien  unless  the  amount  of  the  lien  be  approved  by 
a  judge  of  a  court  of  record.  Section  12  provides  that  any 
contract  or  agreement  made  by  any  employer  with  his  em- 
ployee or  any  other  beneficiary  of  any  claim  under  any  pro- 
visions of  the  act  within  seven  days  after  the  injury  shall 
be  presumed  to  be  fraudulent.  Section  13  deprives  any  em- 
ployee or  beneficiary  of  the  power  to  waive  any  of  the  pro- 
visions of  the  act  in  regard  to  the  amount  of  compensation 
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which  may  be  payable.  Section  14  provides  for  the  gfiving 
of  notices  of  injury  or  death,  and  section  15  provides  that 
the  act  shall  not  disturb  the  continuance  of  any  existing 
insurance,  mutual  aid,  benefit  or  relief  association,  or  de- 
partment maintained,  in  whole  or  in  part,  by  employers  or 
employees.  By  section  16  any  person  entitled  to  compensa- 
tion under  the  act  shall,  in  the  event  of  being  unable  to 
recover  from  the  employer  on  account  of  insolvency,  be 
subrogated  to  all  the  rights  of  such  employer  against  any 
insurance  company  or  association  which  may  have  insured 
such  employer  against  loss  under  the  act.  Section  17  pro- 
vides that  where  the  injury  was  caused  under  circumstances 
creating  a  legal  liability  in  some  person  other  than  the  em- 
ployer, the  employee' or  beneficiary  may  take  proceedings 
both  against  that  person  and  the  employer,  the  amount  of 
compensation  that  he  is  entitled  to  under  the  act  to  be  re- 
duced by  the  amount  of  damages  recovered.  Section  18 
provides  for  a  review  of  the  award  at  any  time  after  six 
months  and  befor-e  eighteen  months,  upon  the  application  of 
either  party,  on  the  ground  that  the  incapacity  of  the  em- 
ployee has  subsequently  increased  or  diminished.  Section  19 
provides  for  reports  by  employers  to  the  State  Bureau  of 
Labor  Statistics  of  all  accidents  and  injuries,  etc.  Section 
20  defines  who  shall  be  included  in  the  term  "employer.'' 
Sections  21  and  22  are  as  follows: 

"Sec.  21.  The  term  'employee'  as  used  in  this  act  shall 
be  held  to  include  only  such  persons  as  may  be  exposed 
to  the  necessary^  hazards  of  carrying  on  any  employment 
or  enterprise  referred  to  in  section  2  of  this  act.  Per- 
sons whose  employment  is  of  a  casual  nature  and  who  are 
enjiployed  otherwise  than  for  the  purpose  of  the  employ- 
er's trade  or  business,  are  not  included  in  the  foregoing 
definition. 

"Sec.  22.  Section  21  shall  not  be  construed  to  include 
any  employee  engaged  in  any  work  of  an  incidental  char- 
acter unconnected  with  the  dangers  necessarily  involved  in 
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carrying  on  any  employment  or  enterprise  referred  to  in 
section  2,  or  in  any  work  of  a  clerical  or  administrative 
nature  which  does  not  expose  the  employee  to  the  inherent 
hazards  of  any  such  employment  or  enterprise.'! 

The  remaining  sections  provide  penalties  for  the  viola- 
tion of  the  act  and  that  the  act  shall  be  in  force  and  effect 
after  May  i,  1912. 

Counsel  for  appellant  have  not  made  any  extensive  ar- 
gument in  support  of  any  of  the  points  urged,  having  con- 
tented themselves  with  simply  stating  the  points  made.  The 
matter  is  so  presented  that  it  has  been  somewhat  difficult 
to  determine  the  exact  grounds  upon  which  counsel  rely  for 
reversal.  As  we  understand  the  points  made,  the  grounds 
relied  upon  are  that  the  act  is  unconstitutional  for  the  fol- 
lowing reasons :  ( i )  It  is  not  a  proper  exercise  of  the  police 
power;  (2)  it  is  class  legislation;  (3)  it  delegates  judicial 
powers;  (4)  it  vests  the  judiciary  with  executive  powers; 
(5)-  it  deprives  appellant  of  the  right  of  trial  by  jury;  (6) 
it  subjects  appellant  to  unreasonable  search;  (7)  it  deprives 
appellant  of  his  right  to  contract  and  of  his  natural  right 
of  w^aiver.  The  validity  of  certain  sections  of  the  act  is 
questioned  upon  the  ground  that  they  violate  section  13  of 
article  4  of  the  constitution.  The  question  of  the  validity 
of  these  particular  sections  is  not  involved  in  this  appeal, 
for  the  reason  that  it  does  not  appear  from  this  record  that 
any  right  of  appellant  is  affected  by  them,  hence  that  ques- 
tion will  not  be  discussed  or  determined  in  this  case,  but 
will  be  reserved  to  such  time,  if  any,  when  a  case  shall 
arise  wherein  the  question  is  necessarily  involved. 

Statutes  similar  to  the  one  here  under  discussion  have 
been  passed  in  various  States  of  the  Union,  and  in  a  num- 

a 

ber  of  those  States  the  courts  have  decided  some  of  th« 
questions  here  raised  by  appellant  contrary  to  his  conten- 
tions. Among  these  cases  are  Borgnis  v.  Folk  Co.  147  Wis. 
327 ;  State  v.  Creamer,  85  Ohio  St.  349 ;  Sexton  v.  New- 


464  Deibeikis  v.  Link-Belt  Co.  [261  111. 

ark  District  Telegraph  Co.  86  Atl.  Rep.  (N.  J.)  451 ;  Opin- 
'ion  of  Justices,  2C9  Mass.  607. 

Taking  up  the  points  raised  by  appellant  in  the  order 
in  which  they  have  been  set  out  above,  we  are  unable  to  see 
where  it  can  be  contended  that  this  act  is  an  attempt  to 
exercise  the  police  power.  It  will  be  observed  that  the  act 
is  elective,  and  that  no  employer  or  employee  is  compelled 
to  accept  or  come  within  its  provisions  unless  he  chooses 
to  do  so.  Therefore,  unless  the  employer  or  the  employee 
elects  to  come  within  the  provisions  of  the  act  he  is  not 
affected  by  any  of  the  provisions  thereof.  This  is  subject, 
however,  to  one  exception.  Under  the  conditions  specified 
in  said  section  i  an  employer  is  deprived  of  the  common 
law  defenses  of  assumed  risk,  contributory  negligence,  and 
that  the  injury  or  death  was  caused,  in  whole  or  in  part, 
by  the  negligence  of  a  fellow-servant.  To  deprive  an  em- 
ployer, under  such  circumstances,  of  the  right  to  assert 
those  defenses  is  not  an  exercise  of  the  police  power,  but 
is  merely  a  declaration  by  the  legislature  of  the  public  pol- 
icy of  the  State  in  that  regard.  The  right  of  the  legisla- 
ture to  abolish  these  defepses  cannot  be  seriously  questioned. 
The  rules  of  law  relating  to  the  defenses  of  contributory 
negligence,  assumption  of  risk  and  the  effect  of  negligence 
of  a  fellow-servant  were  established  by  the  courts  and  not 
by  our  constitution,  and  the  legislature  may  modify  them 
or  abolish  them  entirely,  if  it  sees  fit  to  do  so.  Borgnis 
v.  Folk  Co,  supra;  Opinion  of  Justices,  supra;  State  v. 
Creamer,  supra;  Mondou  v.  New  York,  New  Haven  and 
Hartford  Railroad  Co.  223  U.  S.  i. 

The  classification  made  by  section  2  of  the  act  is  not 
questioned  or  attacked  in  any  way,  but  appellant  seems  to 
rely  upon  sections  21  arid  22  as  constituting  class  legisla- 
tion. The  classification  in  section  2  seems  to  be  a  perfectly 
valid  and  reasonable  one.  If  it  is  valid  and  reasonable 
there  appears  no  ground  upon  which  to  challenge  the  valid- 
ity of  sections  21  and  22.    These  sections  merely  limit  an 
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"employee,"  as  the  term  is  used  in  that  act,  to  include  only 
such  as  may  be  exposed  to  the  necessary  hazards  of  carry- 
ing on  any  employment  or  enterprise  enumerated  in  sec- 
tion 2.  These  sections  are  meant  to  exclude  anyone  who 
may  be  occupying  a  mere  clerical  position  and  whose  work 
is  such  that  he  is  not  subject  to  any  of  the  hazards  of  the 
general  business  in  which  the  employer  is  engaged.  This 
is  a  proper  and  reasonable  classification  and  does  not  vio- 
late any  inhibition  of  our  constitution. 

It  is  contended  that  section  3  makes  an  improper  classi- 
fication, in  that  it  deprives  the  employee  of  his  common 
law  remedies  while  the  employer  is  permitted  to  retain  them. 
This  is  clearly  a  misapprehension,  as  the  proviso  in  that 
section  enlarges  the  remedy  of  the  employee  and  correspond- 
ingly restricts  that  of  the  employer.  By  this  proviso,  in 
case  an  employee  receives  an  injury  as  the  result  of  the  in- 
tentional omission  of  the  employer  to  comply  with  statutory 
safety  requirements,  the  employer,  although  having  elected 
to  come  within  the  provisions  of  this  act,  cannot  avail  him- 
self of  anything  in  the  act  to  affect  his  liability  under  such 
circumstances. 

The  other  objections  urged  may  all  be  answered  by  the 
statement  that  the  act  is  elective  and  not  compulsory.  Were 
the  act  deprived  of  its  elective  feature  and  made  compulsory 
upon  every  employer  and  employee  engaged  in  the  enter- 
prises enumerated  in  section  2  very  different  and  more  seri- 
ous questions  would  be  presented.  Being  elective,  the  act 
does  not  become  effective  as  to  any  employer  or  employee 
unless  such  employer  or  employee  chooses  to  come  within 
its  provisions.  Having  once  elected  to  come  within  the  pro- 
visions of  the  act,  as  long  as  such  election  remains  in  force 
the  act  is  effective  as  to  the  party  or  parties  making  the 
election,  and  in  case  an  employer  and  an  employee  both 
elect  to  come  within  the  provisions  of  the  act,  the  act  it- 
self then  becomes  a  part  of  the  contract  of  employment  and 
can  be  enforced  as  between  the  parties  as  such.    Under  this 
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view  it  cannot  be  said  that  by  this  act  judicial  power  is 
delegated  to  boards  of  arbitrators,  contrary  to  the  provi- 
sions of  our  constitution.  Parties  to  a  contract  mav  make 
valid  and  binding  agreements  to  submit  questions  in  dis- 
pute or  any  disagreement  that  may  arise  to  a  board  of  ar- 
bitrators composed  of  persons  or  tribunals  other  than  the 
regularly  organized  courts,  and  such  agreements  will  be  en- 
forced. (Pacaiid  V.  IVaite,  218  111.  138.)  By  electing  to 
accept  the  provisions  of  this  act  the  employer  and  the  em- 
ployee thereby  agree  to  settle  by  arbitration  any  dispute 
that  may  arise  between  them  in  reference  to  compensation 
for  injury.  While  the  right  of  trial  by  jury  is  guaranteed 
under  our  constitution,  it  is  a  right  that  anyone  may  waive 
if  he  shall  see  fit,  and  by  electing  to  come  within  the  pro- 
visions of  the  law  an  employer  or  employee  elects,  in  the 
first  instance,  to  submit  any  dispute  that  may  arise  to  a 
board  of  arbitrators  without  the  intervention  of  any  court 
or  jury.  It  will  be  observed  that  the  act  does  not  make 
the  finding  and  award  of  the  board  of  arbitrators  selected 
under  its  provisions  final.  Either  party  feeling  aggrieved 
at  the  award  has  the  right  to  appeal  to  a  court  of  record, 
where  the  matter  is  heard  de  novo  and  where  either  party 
has  the  right  to  demand  a  trial  by  jury.  It  will  thus  be 
seen  that  even  though  the  employee  should  elect  to  come 
within  the  provisions  of  the  act  he  is  not  wholly  deprived 
of  a  trial  by  jury. 

It  is  contended  that  section  9  also  deprives  the  employee 
of  his  liberty  and  property,  that  section  10  violates  the  in- 
hibition against  unreasonable  seafch  and  seizures,  and  that 
sections  11  and  13  deprive  the  employee  of  his  right  to 
contract  and  of  his  natural  right  of  waiver.  These  conten- 
tions are  all  fully  answered  by  the  statem^t  that  the  em- 
ployee is  not  compelled  to  submit  to  the  provisions  of  the 
act,  but  has  the  power  to  elect  whether  or  not  he  will  come 
within  its  terms  and  be  bound  by  them.  If  any  of  the  pro- 
visions of  the  act  are  objectionable  to  him  he  is  not  re- 
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quired  to  subject  himself  to  the  act.  If  he  does  elect  to 
do  so  he  cannot  be  heard  to  complain  that  the  contract  he 
has  voluntarily  entered  into  is  an  unsatisfactory  one. 

The  act  is  not  subject  to  the  objections  urged,  and  the 
judgment  of  the  circuit  court  is  accordingly  affirmed. 

Judgment  affirmed. 


The  Village  o^  Niles  Center,  Appellee,  vs.  Andrew 

Schmitz,  Appellant. 

Opinion  Hied  February  21,  1914, 

Special  assessments — order  of  county  court,  under  section  84 
of  the  Local  Improvement  act,  is  final  upon  all  facts  found.  Under 
section  84  of  the  Local  Improvement  act  the  order  of  the  county 
court  is  conclusive  as  to  all  the  facts  which  the  court  is  required  to 
find  on  the  hearing  on  the  certificate  of  the  completion  and  cost  of 
the  improvement;  and  this  includes  the  finding  as  to  the  value  of 
the  work  as  well  as  the  finding  that  the  work  done  complies  sub- 
stantially with  the  ordinance.  (City  of  Peoria  v.  Smith,  232  111. 
561,  explained.) 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  John  E.  Owens,  Judge,  presiding. 

Julius  H.  Geweke,  (George  A.  Mason,  of  counsel,) 
for  appellant. 

Arthur  R.  Wolfe,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  village  of  Niles  Center  filed  its  petition  in  the 
county  court  of  Cook  county  for  the  assessment  of  the 
cost  of  constructing  a  system  of  water  mains  in  certain 
streets  upon  the  property  benefited.  The  work  was  com- 
pleted and  accepted  by  the  board  of  local  improvements  and 
a  final  certificate  of  cost  and  completion  was  filed  in  the 
county  court,  to  which  the  appellant  filed  objections.    After 
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a  hearing  the  court  found  that  the  improvement  had  been 
completed  and  accepted  by  the  board  and  was  made  in  sub- 
stantial conformity  with  the  ordinance  but  that  the  cost 
was  $500  less  than  the  amount  stated  in  the  certificate,  that 
sum  being  the  amount  of  an  item  for  engineering  and  in- 
spection fees  which  the  court  refused  to  allow.  Other  items 
of  cost,  as  well  as  the  amount  estimated  to  pay  accruing 
interest,  were  objected  to,  but  the  court  overruled  the  ob- 
jections and  an  order  was  entered  according  to  the  facts 
as  found  by  the  court,  from  which  the  objector  appealed. 

No  motion  has  been  made  to  dismiss  the  appeal  and 
neither  party  has  said  anything  on  the  question  of  the  right 
to  appeal,  except  that  in  the  reply  brief  the  appellant  makes 
the  statement  that  he  cannot  appeal  from  the  finding  that 
the  work  done  complies  substantially  with  the  ordinance 
but  that  he  may  appeal  from  a  finding  in  regard  to  the 
value  of  the  work. 

It  was  insisted  by  the  appellant  that  certain  extras  which 
were  allowed  to  the  contractor  were  not  within  the  scope 
of  the  ordinance ;  that  certain  valves,  valve-boxes  and  shut- 
offs  called  for  by  the  specifications  were  omitted  and  that 
the  charge  for  the  fire  hydrants  and  the  estimated  amount 
of  deficiency  of  interest  were  excessive.  Section  84  of  the 
Local  Improvement  act  requires  the  board  of  local  im- 
provements, \vithin  thirty  days  after  the  final  completion 
and  acceptance  of  the  work,  to  cause  the  cost  thereof  to 
be  certified,  in  writing,  to  the  court  in  which  the  assess- 
ment was  confirmed,  together  with  an  amount  estimated  by 
the  board  to  be  required  to  pay  the  accruing  interest  on 
bonds  or  vouchers  issued  to  anticipate  collection;  and  in 
every  case  in  which  the  assessment  shall  be  divided  into  in- 
stallments the  board  is  also  required  to  state  in  its  certifi- 
cate whether  or  not  the  improvement  conforms  substantially 
to  the  requirements  of  the  original  ordinance  for  the  con- 
struction of  the  improvement,  and  to  make  application  to 
the  court  to  consider  and  determine  whether  or  not  the 
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facts  stated  in  the  certificate  are  true.  The  court  is  re- 
quired to  proceed  to  hear  such  application  and  objections 
•which  may  be  filed  thereto  and  determine  the  same  in  a 
summary  manner  and  to  enter  an  order  according  to  the 
fact.  The  statute  says  that  such  order  shall  be  conclusive 
upon  all  the  parties,  and  no  appeal  therefrom  or  writ  of 
error  thereto  shall  be  allowed  to  review  or  reverse  the  same. 
It  was  such  an  order  which  was  made  in  this  case  and  such 
an  order  from  which  the  appeal  was  prayed  and  allowed. 
The  facts  required  to  be  stated  in  the  certificate  are,  first, 
the  cost  of  the  improvement ;  second,  the  amount  estimated 
by  the  board  to  be  required  to  pay  accruing  interest  on 
bonds  or  vouchers  issued  to  anticipate  collection ;  and  third, 
whether  or  not  the  improvement  conforms  substantially  to 
the  requirements  of  the  ordinance.  The  court  is  required 
to  make  an  order  according  to  the  fact,  and  from  such 
order  no  appeal Jies.  We  held  in  City  of  Peoria  v.  Smith, 
232  111.  561,  that  the  provision  as  to  the  finality  of  the 
order  refers  to  the  finding  on  the  question  as  to  the  sub- 
stantial conformity  of  the  improvement  with  the  require- 
ments of  the  ordinance,  and  we  have  followed  this  decision 
in  subsequent  cases.  No  question  arose  in  that  case  as  to 
any  finding  of  fact  but  the  controversy  arose  over  the  dis- 
tribution of  the  excess  of  the  assessment,  which  section  84 
requires  to  be  abated  proportionately  under  the  direction 
of  the  court.  The  point  decided  was  that  the  order  of  the 
court  was  final  only  as  to  questions  of  fact  which  the  court 
was  required  to  decide,  and  not  as  to  the  distribution  of 
the  surplus.  The  statute  makes  no  distinction  among  the 
facts  which  the  court  is  required  to  find,  making  the  order 
final  as  to  some  facts  and  not  final  as  to  others.  The  order 
is  conclusive  as  to  all  the  facts  which  the  court  is  required 
to  find  on  such  a  hearing  and  cannot  be  reviewed  by  appeal 
or  writ  of  error. 

This  appeal  was  improvidently  allowed,  and  it  is  there- 
fore dismissed.'  ^pp^^i  dismissed. 
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Eu  F.  Judy  ef  al.  Appellants,  z/s.  Edith  P.  Judy  et  al. 

Appellees, 

Opinion  Hied  February  31,  1914. 

1.  WiLi^s — jury's  verdict  should  stand  unless  manifestly  against 
the  weight  of  the  evidence.  In  a  will  contest  case  the  verdict  of 
the  jury  upon  the  question  of  testamentary  capacity  should  not  be 
overturned  on  appeal,  where  the  testimony  is  conflicting  and  is  of 
such  a  character  that  if  the  jury  had  accepted  the  view  of  either 
the  witnesses  for  the  contestants  or  the  witnesses  for  the  propo- 
nents a  verdict  in  accordance  with  such  view  would  have  been  well 
supported  by  evidence  and  not  manifestly  contrary  to  the  prepon- 
derance thereof. 

2.  Same — competency  of  attesting  witnesses  refers  to  time  of 
execution  of  the  will.  The  provision  of  the  Statute  of  Wills  re- 
quiring a  will  to  be  attested  by  two  or  more  "credible"  witnesses 
means  competent  witnesses,  and  the  competency  refers  to  the  time 
of  the  execution  of  the  will. 

3.  SAMtr-^vhen  attorneys  are  competent  as  attesting  witnesses. 
The  attorneys  who  drew  the  will  are  competent  attesting  witnesses 
notwithstanding  they  are  subsequently  employed  by  the  testator's 
widow  to  do  some  work  in  the  case  and  are  to  be  given  a  larger 
fee  if  the  will  is  sustained,  and  they  are  entitled,  as  against  a  gen- 
eral objection,  to  testify  to  the  execution  of  the  will,  even  though 
their  testimony  in  the  case  on  general  matters  might  be  incompe- 
tent as  against  a  specific  objection  thereto. 

4.  Same — when  widow  may  testify  in  rebuttal  in  a  wUl  contest 
case.  In  a  will  contest  case  by  heirs  against  the  widow  and  other 
heirs  the  widow  is  competent,  under  paragraph  4  of  section  2  of 
the  Evidence  act,  to  testify  in  rebuttal,  denying  statements  testified 
to  have  been  made  by  her  in  the  presence  of  the  witnesses  testify- 
ing but  not  in  the  presence  of  her  husband,  the  testator. 

5.  Same — instruction  should  npt  use  expression  "object  or  ob- 
jects" of  testator's  bounty.  The  objects  of  a  testator's  bounty  are 
those  who  have  some  natural  claim  on  his  benevolence,  affection  or 
consideration,  and  hence  an  instruction  upon  the  subject  of  the 
degree  of  mental  capacity  of  the  testator  should  use  the  word  "ob- 
jects" and  not  the  expression  "object  or  objects,"  although  the  use 
of  such  expression  is  not  necessarily  so  misleading  as  to  require 
a  reversal. 

6.  Same — when  inaccurate  instructions  will  not  reverse.  In- 
structions which  conclude  that  a  will  is  valid  if  the  testator  un- 
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derstood  what  he  was  doing,  knew  that  he  was  making  a  will  and 
haw  and  to  whom  he  was  disposing  of  his  property  by  such  will, 
or,  if  the  will  was  executed  during  a  lucid  period,  the  testator  at 
the  time  knew  the  nature  and  extent  of  his  property  and  the  per- 
sons to  whom  he  desired  to  give  it,  are  inaccurate  in  not  requir- 
ing that  the  testator  know  all  the  natural  objects  of  his  bounty; 
but  such  inaccuracy  is  not  ground  for  reversal  where  the  evidence 
shows  that  he  did  know  all  of  the  natural  objects  of  his  bounty, 
six)ke  of  them  and  intentionally  omitted  them. 

7.  Same — question  of  propriety  of  attorneys  being  witnesses  is 
not  a  rule  of  law  to  state  to  the  jury.  The  practice  of  attorneys 
being  witnesses  in  the  case  is  regarded  as  a  professional  impro- 
priety, and  the  jury  may  be  instructed  that  they  may  consider  their 
interest  in  the  case  as  attorneys  in  determining  their  credibility,  but 
it  is  not  proper  to  instruct  the  jury  as  to  the  professional  propriety 
of  their  becoming  witnesses. 

8.  Same — instructions  singling  out  particular  witnesses  should 
not  be  given.  Instructions  which  single  out  particular  witnesses 
and  direct  the  jury  specially  as  to  considering  their  testimony 
should  not  be  given. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Harry  Higbee,  Judge,  presiding. 

Hubbard,  Schmiedeskamp  &  Groves,  for  appellants. 

F.  M.  McCann,  and  Wilson  &  Wall,  for  appellees.     ^ 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Philip  S.  Judy,  a  resident  of  Wichita,  in  the  State  of 
Kansas,  died  in  the  Topeka  State  Hospital  for  the  Insane 
on  April  11,  191 1.  He  left  a  widow,  Edith  P.  Judy,  but 
no  child  or  descendant.  He  had  executed  a  will  on  Febru- 
ary  26,  1908,  giving  all  his  property  to  his  wife,  which  will 
was  admitted  to  probate  by  the  probate  court  of  Sedgwick 
county,  Kansas.  A  certified  copy  of  the  will  was  recorded 
in  Adams  county,  Illinois,  where  the  testator  owned  a  half 
section  of  land,  and  thereupon  the  appellants,  who  are  a 
brother,  a  sister  and  the  descendants  of  a  deceased  sister  of 
the  testator,  filed  a  bill  against  his  widow  and  other  heir$ 
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to  contest  the  will,  on  the  grounds  of  hrs  mental  incapacity 
and  fraud  and  undue  influence  exerted  on  him  by  his  wife, 
the  sole  devisee.  The  case  was  tried  by  a  jury,  a  verdict 
was  returned  in  favor  of  the  will,  a  decree  was  rendered 
dismissing  the  bill,  and  the  complainants  have  appealed. 

It  is  insisted  that  the  evidence  clearly  established  the 
mental  incapacity  of  the  testator.  He  was  about  forty-two 
years  old  when  he  died,  and  he  had  lived  all  his  life,  until 
1907,  in  or  near  the  village  of  Paloma,  Illinois,  near  which 
he  owned  a  half  section  of  land.  In  1907  he  conveyed 
160  acres  of  this  land  to  his  wife,  and  they  removed  to 
Wichita,  Kansas,  where  they  resided  from  that  time  until 
his  death.  The  will  was  executed  in  Wichita  five  or  six 
months  after  he  took  up  his  residence  there.  He  was  ad- 
judged insane  in  Nbvember,  1909,  and  committed  to  the 
State  hospital  at  Topeka,  where  he  remained  until  his  death. 
In  Illinois  he  had  been  a  good  business  man,  an  extensive 
dealer  in  live  stock,  an  active,  sociable  man,  and  had  been 
a  member  of  the  board  of  supervisors  of  Adams  county. 
About  1892  he  contracted  syphilis,  with  which  he  was  af- 
flicted for  the  rest  of  his  life,  and  he  was  treated  for  it  by 
various  physicians  until  he  left  Illinois,  in  1907.  The  phy- 
sician who  was  treating  him  for  some  time  before  he  went 
away  testified  that  he  was  then  suffering  from  paretic  de- 
mentia and  was  mentally  unsound.  A  petition  seems  to 
have  been  filed  for  the  appointment  of  a  conservator  for 
him  in  Adams  county  in  1907,  but  there  is  no  evidence  that 
any  trial  was  had  upon  it.  He  was  suffering  from  paresis 
when  he  was  adjudged  >insane. 

The  evidence  was  conflicting.  Twenty  or  more  wit- 
nesses testified  that  in  their  opinion  the  testator  was  of 
unsound  mind,  and  testified  to  his  acts  and  words  on  which 
they  based  their  judgments.  A  smaller  number  testified  that 
in  their  opinion  the  testator  was  of  sound  mind,  and  testified 
to  his  acts  and  words  on  which  their  opinions  were  based. 
If  the  jury  accepted  the  view  of  either  set  of  witnesses  a 
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verdict  in  accordance  with  such  view  would  have  been  well 
supported  by  evidence.  The  Illinois  witnesses  testified  for 
the  most  part  to  eccentricities  of  conduct  occurring  prior  to 
the  testator's  leaving  Adams  county,  and  their  opinions  re- 
fer to  that  time.  The  larger  number  of  them  expressed  the 
opinion  that  the  testator  was  not  of  sound  mind.  Whether 
the  facts  testified  to  justified  such  opinions,  and  whether,  on 
the  whole,  the  testimony  of  the  greater  number  should  out- 
weigh that  of  the  smaller  number,  were  questions  for  the 
jury  to  determine.  The  Kansas  witnesses  were  more  equally  . 
divided  as  to  numbers,  and  their  testirhony  related  to  a 
later  time  than  that  of  the  Adams  county  witnesses  and  to 
a  time  nearer  to  the  date  of  the  execution  of  the  will.  Here, 
also,  the  opportunities  of  forming  an  opinion,  the  value  of 
the  opinion  and  the  weight  to  be  given  to  the  testimony 
were  questions  for  the  jury.  A  review  of  the  evidence  in 
detail  would  not  be  convincing.  It  would  only  show  that 
the  evidence  was  conflicting.  The  rule  in  cases  of  this  char- 
acter is  the  same  as  in  trials  at  law,  that  the  verdict  ^ill 
not  be  disturbed  unless  manifestly  against  the  weight  of  the 
evidence.    That  cannot  be  said  of  this  verdict. 

It  is  insisted  that  the  court  ought  to  have  given  the  in- 
struction asked  by  the  contestants,  at  the  close  of  the  pro- 
ponents' evidence,  to  <ind  a  verdict  against  the  proponents, 
for  the  reason  that  the  proponents  had  introduced  no  com- 
petent proof  of  the  execution  of  the  will.  The  contestants 
insist  that  the  attesting  witnesses  were  incompetent  on  the 
ground  of  interest,  and  since  there  was  no  other  proof  of 
the  execution  of  the  will  the  proponents  failed  to  make  a 
prima  facie  case.  The  attesting  witnesses  were  Frederick 
B.  Stanley  and  Claude  C.  Stanley,  who  were  lawyers  in  the 
city  of  Wichita.  They  were  partners  and  the  will  was  writ- 
ten by  Frederick  B.  Stanley  in  their  office.  After  this  suit 
was  brought  they  were  employed  by  Mrs.  Judy,  the  widow, 
in  the  taking  of  the  depositions  of  witnesses  in  Kansas  and 
to  assist  in  the  case  generally,  their  fees  being  agreed  upon 
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at  $125  absolutely  and  $125  more  if  Mrs.  Judy  was  suc- 
cessful. It  is  argued  that  they  were  thus  legally  interested 
in  the  result  of  the  suit  to  the  extent  of  $125,  and  were 
therefore  incompetent  witnesses.  If  it  be  granted  that  they 
were  legally  interested  in  the  event  of  the  suit  and  were 
therefore  incompetent  witnesses,  generally,  in  the  case,  they 
were  not  for  that  reason  disqualified  from  testifying  to  the 
execution  of  the  will.  The  Statute  of  Wills  requires  all 
wills  to  be  attested  by  two  or  more  credible  witnesses,  two 
of  whom  testifying  to  the  statutory  requirements  in  regard 
to  the  execution  of  the  will  shall  be  sufficient  to  admit  it 
to  probate.  We  have  held  that  ''credible"  means  competent ; 
that  the  competency  refers  to  the  time  of  the  execution  of 
the  will ;  and  in  the  recent  case  oi  Inre  Will  of  Delavergne^ 
259  111.  589,  that  the  acquisition  of  an  interest  in  the  estate 
subsequent  to  the  execution  of  the  will  does  not  render  a 
credible  and  competent  attesting  witness  incompetent  to 
testify  as  to  its  execution.  The  only  objection  made  to 
the  testimony  of  these  witnesses  was  to  their  competency  to 
testify  in  the  case.  They  were  competent  to  testify  to  the 
execution  of  the  will,  and  the  objection  was  therefore  prop- 
erly overruled.  If  any  part  of  their  testimony  was  incom- 
petent that  part  should  have  been  objected  to  specifically, 
but  no  such  objection  was  made.        • 

Objection  was  made  to  allowing  the  defendant  Mrs. 
Judy  to  testify  in  rebuttal,  denying  statements  testified  to 
have  been  made  by  her  in  the  presence  of  witnesses  testify- 
ing but  not  in  the  presence  of  her  husband.  Paragraph  4 
of  section  2  of  chapter  51  of  the  Revised  Statutes  expressly 
provides,  that  "where,  in  any  such  action,  suit  or  proceed- 
ing, any  witness,  not  a  party  to  the  record,  or  not  a  party 
in  interest,  or  not  an  agent  of  such  deceased  person,  shall, 
in  behalf  of  any  party  to  such  action,  suit  or  proceeding, 
testify  to  any  conversation  or  admission  by  any  adverse 
party  or  party  in  interest,  occurring  before  the  death  and 
in  the  absence  of  such  deceased  person,  such  adverse  party 
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or  party  in  interest  may  also  testify  as  to  the  same  admis- 
sion or  conversation."  The  cases  cited  in  which  a  widow 
was  held  incompetent  to  testify  to  facts  which  came  to  her 
knowledge  by  reason  of  the  marriage  relation  are  not  in 
point. 

The  first  instruction  given  to  the  jury  was,  that'  they 
should  not  be  influenced,  in  making  up  their  verdict,  by  any 
belief  or  feeling  they  might  entertain,  solely  because  they 
might  think  that  the  disposition  made  by  Judy  was  not  such 
as  they  would  have  made  or  which  the  jury  might  believe 
should  have  been  made  under  the  circumstances  of  the  case.' 
The  objection  is  made  to  it  that  it  does  not  allow  the  jury 
to  take  into  consideration  the  reasonableness  or  unreason- 
ableness of  the  disposition  of  the  property.  The  instruction 
says,  substantially,  that  the  jury  should  not  be  influenced 
solely  by  what  they  may  think  as  to  the  reasonableness  of 
the  disposition  of  the  property,  and  the  eighteenth  given  in- 
struction supplies  the  part  the  omission  of  which  is  com- ' 
plained  of  in  this  instruction,  by  telling  the  jury  they  may 
take  into  consideration  the  reasonableness  or  unreasonable- 
ness of  the  bequests  in  determining  the  soundness  of  mind 
of  the  testator. 

The  second  instruction,  in  describing  the  degree  of  men- 
tal capacity  required  of  a  testator,  among  other  things  con- 
tained the  hypothesis  that  he  knew  the  "object  or  objects  of 
his  bounty."  The  objection  is  made  to  this  instruction  that 
it  is  sufficient,  ijnder  it,  if  the  testator  knew  one  object  of 
his  bounty,  in  this  case  his  wife,  regardless  of  the  number 
of  his  relatives  and  heirs,  to  the  exclusion  of  his  relatives. 
The  objects  of  his  bounty  whom  a  testator  should  have  in 
his  mind  are  those  who  have  some  natural  claim  upon  his 
benevolence,  affection  or  consideration.  The  expression 
"object  or  objects"  is  awkward  and  not  accurate.  It  should 
not  be  used,  but  in  this  case  is  not  so  misleading  as  to  re- 
quire a  reversal  of  the  decree. 
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The  hypothesis  of  the  third  instruction  is,  if  "the  said 
Philip  S.  Judy  understood  what  he  was  doing,  knew  that 
he  was  making  a  will,  ^nd  how  and  to  whom  he  was  dis- 
posing of  his  property  by  such  will/'  The  hypothesis  of 
the  fourth  instruction  is,  if  the  will  was  executed  during  a 
lucid  period,  and  if  at  the  time  "the  said  Philip  S.  Judy 
knew  the  nature  and  extent  of  his  property  and  the  persons 
to  whom  he  desired  to  will  it."  The  conclusion  in  each 
case  is  that  a  will  executed  under  such  circumstances  would 
be  valid.  The  objection  made  to  these  instructions  is,  that 
under  them  it  would  not  be  necessary  for  a  testator  to  be 
able  to  know  all  the  natural  objects  of  his  bounty  but  only 
those  of  them  to  whom  be  desired  to  give  his  property. 
The  instructions  are  improper  for  this  reason.  The  evi- 
dence shows  that  at  the  time  the  testator  did  remember  and 
speak  of  his  relatives  and  stated  that  he  did  not  intend  to 
give  them  anything  because  they  were  well  fixed.  The  evi- 
dence shows  that  he  had  two  illegitimate  children  whom  he 
regarded  with  affection,  and  he  did  not  at  the  time  mention 
them.  The  instructions  are  inaccurate,  but  under  the  cir- 
cumstances of  this  case  the  error  in  giving  them  is  not  suf- 
ficient to  reverse  the  decree. 

The  fifth,  sixth  and  seventh  instructions  are  objected  to, 
but  they  are  upon  the  question  of  undue  influence  and  no 
evidence  of  undue  influence  was  offered.  The  instructions 
were  therefore  immaterial. 

The  twenty-fifth  instruction  as  offered  by  the  appellants 
told  the  jury  that  if  they  believe,  from  the  evidence,  "that 
any  witness  or  witnesses  testifying  in  this  case  are  employed 
as  attorneys  in  the  case,  and  have  been  so  employed  since 
they  knew  that  their  evidence  would  be  necessary,  such  em- 
ployment is  improper  and  should  be  taken  into  consider- 
ation by  the  jury  in  considering  the  weight  of  such  evi- 
dence." The  court  gave  the  instruction  but  struck  out  the 
italicized  words.  Counsel  for  the  appellants  object  to  the 
modification.    The  impropriety  was  not  in  the  employment 


Fek  M4.]  Judy  r.  Judy.  477 

of  the  attorneys  but  in  their  becoming  witnesses  while 
the  employment  continued.  This  court  has  frequently  con- 
demned the  practice  of  attorneys  appearing  as  witnesses  and 
attorneys  in  the  same  case.  Such  action  is  regarded  as  a 
professional  impropriety,  but  the  fact  that  it  is  so  is  not  a 
rule  of  law  to  be  given  to  the  jury.  The  witnesses  were 
competent,  and  it  was  proper  to  instruct  the  jury  that  their 
interest  in  the  case  as  attorneys  might  be  considered  in 
determining  their  credibility,  but  it  would  not  have  been 
proper  to  instruct  the  jury  as  to  the  professional  propriety 
'  of  their  becoming  witnesses. 

The  twenty-sixth  instruction  asked  by  the  appellants 
told  the  jury  **that  while  attorneys  employed  in  this  will 
contest  have  been  permitted  to  state  their  opinions  on  the 
question  of  sanity  or  insanity  of  the  testator  at  the  time  of 
making  the  alleged  will,  the  same  as  any  other  lay  wit- 
nesses, the  weight  and  sufficiency  of  such  evidence  is  a 
question  for  the  jury  under  all  the  facts  and  circumstances 
proven  in  the  case,  and  the  jury  is  not  compelled  to  beliez'C 
such  ezndence  because  it  is  the  only  ez'idence  at  that  particu- 
lar time,  and  the  jury  should  not  do  so  if  you  are  satisfied, 
from  other  facts  and  circumstances  in  evidence,  that  such 
eindence  is  untrue  or  unreliable,"  The  court  struck  out  the 
portion  in  italics.  The  whole  instruction  should  have  been 
refused.  The  employment  referred  to  here  is  the  employ- 
ment of  Frederick  B.  Stanley  to  write  the  will.  The  in- 
struction singles  out  particular  witnesses  and  instructs  the 
jury  specially  as  to  them.  The  error  was  not  in  modifying 
the  instruction  but  in  giving  it  at  all.  The  appellants,  how- 
ever, cannot  complain  of  this  error. 

We  find  no  error  for  which  the  decree  should  be  re- 
versed,  and  it  is  affirmed.  ^^^^^^  afRniicd. 
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The  City  of  Chicago,  Defendant  in  Error,  vs.  The  Chi- 
cago AND  Oak  Park  Elevated  Railroad  Company, 
Plaintiff  in  Error. 

Opinion  filed  February  21,  1914. 

1.  Ordinances — effect  of  Chicago  ordinance  concerning  license 
fees  for  cars  used  by  Lake  Street  Elevated  Railroad,  The  Chicago 
ordinance  of  October  i,  1894,  requiring  license  fees  on  all  cars  in 
regular  use  on  that  branch  of  the  line  of  the  Lake  Street  Elevated 
Railroad  Company  authorized  to  be  built  under  such  ordinance, 
was  intended  to  apply  in  case  such  branch  is  operated  as  an  in- 
dependent line,  but  it  did  not.  repeal  the  license  fee  provisions  of 
the  ordinances  of  November  24,  1890,  and  under  such  ordinances 
the  company  is  bound  to  pay  a  license  fee  on  each  car  used  in 
transporting  passengers  for  hire,  though  such  cars  run  over  the 
branch  line  authorized  by  the  ordinance  of  October  i,  1894,  in  con- 
nection with  their  trip  over  the  other  branches  of  the  company. 

2.  Same — ordinances  should  be  construed,  if  possible,  so  they 
will  not  conflict.  Ordinances  should  be  construed,  if  possible,  so 
they  will  not  conflict,  and  if  an  ordinance  is  susceptible  of  two 
constructions,  one  of  which  will  support  and  the  other  defeat  it, 
the  construction  which  will  support  it  will  be  adopted. 

3.  Same — ordinance  granting  right  to  construct  raihwiy  wUl  be 
construed  most  strongly  against  grantee.  An  ordinance  granting 
the  right  to  construct  and  operate  a  street  railway  system  will  be 
construed  most  strongly  against  the  grantee. 

4.  Same — repeals  by  implication  are  not  favored.  The  rule  that 
statutes  will  be  so  construed  as  to  avoid  a  repeal  by  implication  if 
such  repeal  can  be  avoided  upon  any  reasonable  hypothesis,  applies 
in  construing  ordinances. 

5.  Municipal  corporations — what  does  not  raise  estoppel  in 
pais.  The  mere  failure  of  officers  of  a  municipal  corporation  to 
assert  a  right  does  not  work  an  estoppel  in  pais,  and  before  such 
doctrine  can  be  applied  there  must  be  some  positive  acts  by  the 
municipal  officers  which  have  induced  the  party  relying  thereon 
to  take  such  action  that  it  would  be  inequitable  to  permit  the  mu- 
nicipal corporation  to  stultify  itself  by  retracting  what  its  officers 
have  done. 

6.  Same — what  does  not  estop  city  from  collecting  full  amount 
due  for  license  fees  on  cars.  The  fact  that  an  employee  in  the  city 
collector's  office  has  accepted,  year  after  year,  the  statement  of  an 
elevated  railroad  company  showing  the  number  of  cars  on  which 
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license  fees  were  due  and  has  accepted  payment  of  the  fees  ac- 
cording to  such  statements,  does  not  estop  the  city  from  collecting 
license  fees  for  the  period  covered  by  such  statements  on  cars 
which  the  company  should  have  included. 

Writ  of  Error  to  the  Branch  "C"  Appellate  Court  for 
the  First  District; — heard  in  that  court  on  appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas  G. 
VViNDES,  Judge,  presiding. 

James  J.  Barbour,  (Addison  L.  Gardner,  and  Isham, 
Lincoln  &  Beai^e,  of  counsel,)  for  plaintiff  in  error. 

William  H.  Sexton,  Corporation  Counsel,  (Charles 
M.  Haft,  of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Defendant  in  error,  the  city  of  Chicago,  filed  a  bill  of 
complaint  in  chancery,  and  afterwards  an  amended  and  sup- 
plemental bill,  in  the  circuit  court  of  Cook  county,  against 
the  plaintiff  in  error,  the  Chicago  and  Oak  Park  Elevated 
Railroad  Company,  (formerly  the  Lake  Street  Elevated 
Railroad  Company,)  praying  for  discovery  and  an  account- 
ing, alleging,  in  substance,  that  the  city  council  of  the  city 
of  Chicago  had  passed  certain  ordinances  which  were  ac- 
cepted by  the  plaintiff  in  error  company  or  its  predecessors. 
The  ordinances  were  set  out  as  exhibits  to  the  bill.  Ex- 
hibit "A"  was  an  ordinance  dated  November  24,  1890,  au- 
thorizing the  construction  of  the  elevated  road  of  plaintiff 
in  error  on  Lake  street  from  the  east  line  of  Crawford  ave- 
nue west  to  the  city  limits,  and  commencing  at  the  west 
line  of  Canal  street  and  extending  east  to  the  east  line  of 
Market  street.  Exhibit  "B*'  was  an  ordinance  of  the  same 
date,  November  24,  1890,  and  authorized  the  construction 
of  a  railroad  from  the  west  line  of  Canal  street  to  Craw- 
ford avenue.  Exhibit  **C'*  was  an  ordinance  enacted  E>e- 
cember  19,  1892,  approving  the  transfer  from  the  Lake 
Street  Elevated  Railway  Company  to  the  Lake  Street  Ele- 


480  Chicago  v.  Oak  Park  El.  R.R.  Co.        [261  DI. 

vated  Railroad  Company  of  the  rights  under  the  prior  ordi- 
nances, said  transfer  having  been  made  August  30,  1892,  as 
alleged  in  said  bill.  Exhibit  "D"  to  the  bill  was  an  ordi- 
nance dated  May  15,  1893,  authorizing  the  Lake  Street  Ele- 
vated Railroad  Company  to  construct  an  elevated  road,  first, 
from  Lake  street  to  a  point  on  FuUerton  avenue  between 
Sheffield  avenue  and  Larrabee  street;  second,  beginning  at 
the  main  line  of  the  elevated  railroad  at  Market  and  Lake 
streets  and  extending  to  the  south  line  of  Madison  street, 
and  also  a  line  of  road  connecting  at  the  west  line  of  Canal 
street,  extending  north ;  fourth,  beginning  at  the  main  line 
on  Lake  street,  within  750  feet  of  Halsted  street,  and  run- 
ning in  a  southerly  direction  to  the  city  limits;  fifth,  also 
commencing  at  a  point  on  the  main  line  on  Lake  street  be- 
tween Hamlin  avenue  and  Forty-first  avenue  on  the  west, 
extending  in  a  southerly  direction  to  the  south  line  of  Madi- 
son street;  sixth,  also  commencing  at  a  point  on  the  main 
line  on  Lake  street  between  Rockwell  street  on  the  east  and 
California  avenue  on  the  west  and  extending  northerly  to 
Diversey  street,  then  to  the  city  limits.  The  sections  of  the 
foregoing  ordinance,  and  other  ordinances  offered  in  evi- 
dence that  are  material,  will  be  referred  to  later.  The  bill 
further  alleged  that  after  the  acceptance  of  said  ordinances 
defendant  constructed  an  elevated  railroad  on  Lake  street 
from  Canal  street  west  to  the  limits  of  the  city  of  Chicago, 
and  from  Canal  street  east  to  Wabash  avenue,  in  agcordance 
therewith,  and  has  maintained  and  operated  cars  upon  said 
elevated  railroad,  carrying  passengers  for  hire  therein,  and 
has  enjoyed  the  profits  and  emoluments  of  so  operating  said 
elevated  railroad  down  to  the  present  time ;  that  in  and  by 
the  aforesaid  ordinances  it  was  provided  that  the  defendant 
should  pay  to  the  city  of  Chicago  an  annual  license  fee  of 
$50  for  each  and  every  car  used  by  it  in  transporting  pas- 
sengers for  hire,  and  that  at  the  time  of  said  payments  it 
should  file  with  the  city  collector  an  affidavit,  subscribed  and 
sworn  to  by  the  president  or  other  officer  of  said  company. 
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stating  the  number  of  cars  so  used,  and  that  upon  such  pay- 
ment being  made  a  license  should  be  issued  as  other  licenses 
are  issued,  and  that  each  license  should  contain  the  number 
of  the  car  for  which  the  same  is  paid,  and  that  such  license 
should  be  posted  by  the  company  inside  the  car  so  licensed ; 
that  the  defendant,  though  often  requested,  has  refused  and 
failed  to  file  with  the  city  collector  the  affidavits  required, 
as  aforesaid ;  that  the  defendant  has  not  paid  to  complain- 
ant the  sum  of  $50  for  each  and  every  car  used  by  it  in 
transporting  passengers  for  hire;  that  the  defendant  used 
in  transporting  passengers  for  hire  large  numbers  of  cars 
for  which  it  did  not  pay  to  complainant  car  license  fees  as 
by  the  terms  of  said  ordinances  provided;  that  the  exact 
number  of  cars  used  by  the  defendant  during  each  of  said 
years  is  unknown  to  complainant,  and  that  the  said  defend- 
ants, its  officers  and  agents,  are  the  only  persons  having  full 
knowledge  thereof ;  that  the  complainant  is  not  a6le  to  state 
the  full  amount  which  is  due  to  complainant  on  account  of 
said  car  license  fees  and  has  no  means  of  ascertaining  the 
same  except  from  said  defendant,  its  officers  and  agents, 
and  that  said  defendant,  its  officers  and  agents  falsely  claim 
and  pretend  that  there  is  not  any  sum  due  to  complainant 
on  account  of  car  license  fees.  The  bill  prays  that  the  de- 
fendant may  be  required  to  answer  the  bill  of  complaint 
and  may  especially  answer  and  set  forth  how  many  cars 
were  used  by  the  Chicago  and  Oak  Park  Elevated  Railroad 
Company  (formerly  known  as  the  Lake  Street  Elevated 
Railroad  Company)  since  its  organization  in  transporting 
passengers  for  hire,  the  date  upon  which  it  took  possession 
of  said  cars,  and  which  of  said  cars  have  been  used  for  the 
purpose  of  transporting  passengers  for  hire  in  each  of  the 
years  from  1894  to  the  date  of  filing  the  amended  and  sup- 
plemental bills,  and  that  the  defendant  may  be  required  to 
pay  complainant  the  sum  that  may  be  found  due. 

Defendant's  answer  to  the  amended  and  supplemental 
bills  admits  the  passage  of  the  two  ordinances  of  Novem- 
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ber  24,  1890,  and  the  acceptance  thereof,  as  alleged  in  com- 
plainant's bill ;  admits  that  on  the  30th  day  of  August,  1892, 
the  Lake  Street  Elevated  Railway  Company  transferred  to 
the  defendant  the  interest,  which  it  had  in  the  two  ordi- 
nances last  referred  to ;  admits  the  passage  of  the  ordinance 
of  E>ecember  19,  1892,  as  alleged;  admits  that  on  the  15th 
of  May,  1893,  an  ordinance  was  passed  by  the  city  and  ac- 
cepted by  the  defendant  as  alleged;  admits  that  after  the 
acceptance  of  the  ordinances  mentioned  it  constructed  an 
elevated  railroad  in  Lake  street  from  Canal  street  to  the 
city  limits,  and  also  from  Canal  street  to  Market  street,  and 
on  Market  street  from  Lake  street  to  Madison  street ;  that 
it  afterwards  constructed  an  elevated  railroad  on  East  Lake 
street  from  Market  street  to  Wabash  avenue;  denies  that 
any  of  its  road  on  East  Lake  street  from  Market  street  to 
Wabash  avenue  was  constructed  under  any  of  the  ordinances 
above  set  forth.  The  answer  further  alleges  the  passage  by 
the  city  council  of  the  city  of  Chicago  of  an  ordinance  on 
the  first  day  of  October,  1894,  granting  authority  to  the 
defendant  to  construct  a  line  of  railroad  connecting  at  the 
east  line  of  Market  street  extended  north,  with  the  line  of 
road  then  constructed  and  operated  by  the  defendant,  and 
extending  thence  east  upon  Lake  Street  to  the  east  line  of 
Wabash  avenue,  which  ordinance  was  accepted  by  defend- 
ant; alleges  that  the  line  of  railroad  on  Lake  street  from 
Wabash  avenue  westwardly  to  North  Fifty-second  avenue 
was  constructed  and  is  operated  under  the  ordinances  passed 
November  24,  1890,  December  19,  1892,  May  15,  1893,  and 
October  'i,  1894,  and  alleges  that  all  of  said  ordinances 
have  remained  since  their  enactment,  and  still  are,  in  full 
force  and  eflfect ;  alleges  that  by  the  terms  of  the  ordinance 
of  October  i,  1894,  the  defendant  was  required  to  file  an 
affidavit  stating  the  number  of  cars  in  regular  use  by  it 
whereupon  it  should  pay  an  annual  license  fee  of  $50,  in 
advance,  for  each  of  its  cars  used  in  transporting  passengers 
for  hire,  and  that  the  payment  of  said  license  fee  should  be 
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in  lieu  of  all  other  license  fees  required  to  be  paid  by  said 
company  under  any  other  ordinances  theretofore  passed  by 
the  city.  The  answer  denies  that  the  defendant  had  not  filed 
the  affidavits  of  its  officers  showing  the  number  of  cars  used 
in  transporting  passengers  for  hire;  alleges  that  each  year 
after  1894  the  defendant  filed  with  the  city  collector  an 
affidavit  stating  the  number  of  cars  in  regular  use  in  trans- 
porting passengers  for  hire;  denies  that  it  has  not  paid  to 
the  complainant  the  sum  of  $50  for  each  and  every  car  used 
by  it  in  transporting  passengers  for  hire  prior  to  the  year 
1895;  alleges  that  it  paid  all  sums  that  were  due  under  the 
provisions  of  the  said  ordinances;  denies  that  during  each 
of  the  years  beginning  with  1894  and  ending  with  1908  it 
should  have  paid  to  the  complainant  for  annual  car  license 
fees  sums  largely  in  excess  of  the  aforesaid  amounts,  and 
it  denies  that  during  each  of  said  years  it  used  in  trans- 
porting passengers  for  hire  many  cars  which  at  the  rate  of 
$50  per  car  entitled  the  complainant  to  sums  largely  in  ex- 
cess of  the  amounts  aforesaid ;  states  that  the  several  sums 
of  money  paid  to  the  city  by  the  defendant,  as  above  set 
forth,  were  paid  and  tendered  by  the  defendant  to  the  city 
in  full  satisfaction  and  discharge  of  all  moneys  du?  to  said 
city  of  Chicago  from  the  said  defendant  for  car  license  fees 
under  the  terms  of  the  various  ordinances  above  set  forth, 
and  under  which  the  defendant  then  operated,  and  now 
operates,  its  railroad.  The  defendant  further  stated  in  the 
answer  that  the  city  of  Chicago  has  never,  from  the  time 
of  the  passage  of  the  ordinance  of  October  i,  1894,  until 
shortly  before  the  bill  was  filed  herein,  claimed  that  the  de- 
fendant should  pay  any  license  fees  on  its  cars  except  on 
such  as  were  in  regular  use  in  transporting  passengers,  and 
the  defendant  has  not,  ever  since  said  time,  paid  any  license 
fees  on  cars  except  on  such  as  were  in  regular  use  as  afore- 
said. It  is  further  set  up  and  claimed  in  the  answer  that 
the  complainant  cannot,  in  any  event,  recover  from  the  de- 
fendant any  sum  for  additional  car  license  fees  for  any 
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year  prior  to  the  year  beginning  May  i,  1896,  for  the  rea- 
son that  the  alleged  cause  of  action  therefor  did  not  accrue 
to  the  complainant  at  any  time  within  ten  years  prior  to  the 
filing  of  the  bill  of  complaint  herein,  and  that  by  reason  of 
the  laches  of  the  complainant  in  prosecuting  its  alleged  cause 
of  action  it  should  be  denied  any  relief  whatever.  Replica- 
tion was  filed^to  the  answer,  and  the  cause  was  referred  to 
a  master  in  chancery  to  take  the  proofs  and  report  the  same, 
together  with  his  conclusions  of  fact. 

Upon  a  hearing  the  chancellor  rendered  a  decree  deny- 
ing the  relief  sought  and  dismissing  the  bill  for  want  of 
equity,  and  finding  that  section  12  of  the  ordinance  of  Oc- 
tober I,  1894,  is  inconsistent  with  the  sections  of  the  other 
ordinances  set  out  in  the  bill  of  complaint  providing  for 
the  payment  of  car  license  fees,  and  that  the  ordinance  of 
October  i,  1894,  completely  revised  the  payment  of  car  li- 
cense fees,  and  was  intended  bv  both  the  city  and  the  rail- 
road  company  to  operate  as  a  rescission  and  annulment  of 
the  provisions  with  reference  to  car  license  fees  contained 
in  the  ordinances  passed  prior  to  October  i,  1894,  and  as  a 
substitute  therefor.  The  court  further  found  and  decreed 
that  none  of  the  provisions  of  said  ordinances  passed  prior 
to  October  i,  1894,  with  reference  to  the  payment  of  car 
license  fees,  have  been  in  force  or  eflfect  since  the  acceptance 
of  said  ordinance  passed  October  i,  1894,  and  that  the  only 
ordinance  provision  now  existing,  or  that  has  existed  since 
October  i,  1894,  with  reference  to  the  payment  of  car  li- 
cense fees,  is  that  set  forth  in  section  12  of  the  said  ordi- 
nance passed  October  i,  1894. 

The  city  of  Chicago  appealed  to  the  Appellate  Court  for 
the  First  District,  which  reversed  the  decree  of  the  circuit 
court  and  ordered  said  cause  remanded,  with  directions  to 
enter  a  decree  finding  that  the  railway  company  was  in- 
debted to  the  city  for  annual  car  license  fees  accruing  May 
I,  1896,  and  subsequent  thereto,  (those  accruing  prior  be- 
ing tolled  by  the  Statute  of  Limitations,)   for  an  amount 
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equal  to  the  difference  between  the  number  of  cars  used  for 
the  transportation  of  passengers  for  hire  and  the  number  of 
cars  in  regular  use  each  year  which  was  shown  by  the  evi- 
dence and  admitted.  The  case  has  been  brought  to  this 
court  by  writ  of  certiorari. 

No  cross-errors  have  been  assigned,  and  counsel  for  the 
defendant  in  error  are  asking  that  the  judgment  of  the 
Appellate  Court  be  affirmed.  The  amount  to  be  paid  by 
the  plaintiff  in  error  company,  if  anything,  is  not  disputed. 
The  only  questions  before  this  court,  therefore,  are  whether 
or  not  the  Appellate  Court  is  right  in  its  interpretation  and 
construction  of  the  ordinances  in  question,  and  the  conse- 
quent effect  of  such  ordinances  on  the  subject  of  car  license 
fees  to  be  paid  by  plaintiff  in  error. 

It  is  the  contention  of  plaintiff  in  error  (i)  that  the 
ordinance  of  October,  1894,  granting  the  right  to  construct 
that  portion  of  the  road  from  Market  street  to  Wabash 
avenue,  by  the  terms  of  which  it  was  required  to  pay  a 
license  fee  of  $50  for  each  car  in  regular  use,  is  repugnant 
to  the  license  provisions  of  the  ordinances  of  November 
24,  1890,  and  the  ordinance  of  December  19,  1892,  and  re- 
vised or  in  effect  repealed  the  sections  fixing  licenses  of 
the  ordinances  of  November  24,  1890,  and  the  ordinance  of 
December  19,  1892,  under  which  the  company  was  to  pay 
an  annual  license  fee  of  $50  for  each  car  used  by  said  com- 
pany in  the  transportation  of  passengers  for  hire;.  (2)  that 
the  city  collector  having  for  many  years  since  May  i,  1895, 
collected  license  fees  on  the  cars  in  regular  use  and  only  on 
such  number  of  cars  as  are  shown  by  the  statements  and 
affidavits  of  the  officers  of  plaintiff  in  error,  the  city  has 
been  guilty  of  laches,  and  also  that  the  city  is  now  estopped 
from  collecting  license  fees  according  to  the  terms  of  the 
ordinances  of  November,  1890. 

Defendant  in  error  claims  that  the  ordinance  of  Oc- 
tober I,  1894,  while  it  enabled  the  company  to  build  a  part 
of  its  road,  was  a  grant  to  enable  the  company  to  build  a 
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road  which  might  or  might  not  be  independent  of  other 
portions  of  its  line;  that  the  car  license  provisions  of  the 
ordinance  of  October  i,  1894,  only  apply  to  the  portions 
of  road  constructed  under  that  ordinance  if  used  as  an  in- 
dependent line,  and  the  license  provisions  of  the  ordinances 
enacted  prior  to  October  i,  1894,  are  still  in  force. 

In  the  ordinance  of  November  24,  1890,  (set  out  as  ex- 
hibit "A"  to  the  bill  of  complaint,)  section  i  is  as  follows: 
"That  subject  to  the  conditions,  provisions  and  limitations 
hereinafter  set  forth,  permission  and  authority  be  and  the 
same  are  hereby  given  to  the  Lake  Street  Elevated  Railway 
Company,  its  successors  and  assigns,  to  build,  construct,  op- 
erate and  maintain  an  elevated  structure  and  place  thereon 
a  double  track  on  Lake  street,  commencing  at  the  east  line 
of  Crawford  avenue  and  extending  west  to  the  city  limits, 
and  commencing  at  the  west  line  of  Canal  street  and  ex- 
tending east  to  the  east  line  of  Market  street." 

Section  21  is  as  follows:  "On  the  fkst  day  of  May 
in  each  year  said  company  shall  pay  to  the  city  of  Chicago 
an  annual  license  fee  of  fifty  ($50)  dollars  for  each  and 
every  car  used  by  said  company  in  transporting  passengers 
for  hire,  and  at  the  time  of  said  payment  said  company 
shall  file  with  the  city  collector  an  affidavit,  subscribed  and 
sworn  to  by  its  president  or  other  officer  of  said  company, 
stating  the  number  of  cars  so  used  by  said  company.  Upon 
such  payment  being  made  the  city  clerk  shall  issue  a  license 
to  said  company  for  each  of  its  cars  so  used,  which  license 
shall  be  issued  as  other  licenses  are  issued,  and  each  license 
shall  contain  the  number  of  the  car  for  which  the  same  is 
paid, 'and  which  license  shall  be  posted  by  said  company  in 
some  conspicuous  place  inside  of  each  car  so  licensed  and 
shall  correspond  in  number  to  that  of  the  said  car:  Pro- 
vided,  however,  that  such  cars  shall  not  already  be  liable 
for  the  payment  of  a  license  fee  by  virtue  of  any  other  or- 
dinance granted  to  said  company,  its  successors  or  assigns." 
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In  the  other  ordinance  dated  November  24,  1890,  (ex- 
hibit "B"  to  the  bill  of  'Complaint,)  authorizing  the  con- 
struction of  a  railroad  from  the  west  line  of  Canal  street  to 
Crawford  avenue,  section  18  of  the  ordinance  contains  the 
same  provision  as  to  payment  of  car  license  fees  as  sec- 
tion 21  of  the  ordinance  exhibit  "A,"  except  the  last  pro- 
viso. As  to  this  proviso  in  section  21  of  the  ordinance 
exhibit  "A,"  this  ordinance  and  the  ordinance  exhibit  "B'* 
were  both  enacted  on  the  same  day,  and  it  would  seem,  as 
contended  by  counsel  for  defendant  in  error,  that  the  pro- 
viso was  inserted  in  view  of  the  other  ordinance  having  the 
same  provision  as  to  car  license  fees.  The  portion  of  the 
road  authorized  by  the  ordinance  exhibit  "B'*  filled  in  the 
gap  between  the  two  portions  authorized  under  the  ordi- 
nance exhibit  "A."  In  fact,  section  26  of  the  ordinance 
exhibit  "A"  provides :  "This  ordinance  shall  be  taken  and 
construed  to  include  the  elevated  railwav  authorized  to  be 
constructed  on  Lake  street  from  Canal  street  to  Crawford 
avenue,  and  not  as  authorizing  another  elevated  railway 
over  the  same  structure."  The  proviso  was  simply  to  pro- 
vide that  a  double  license  fee  should  not  be  charged. 

The  ordinance  of  May  15,  1893,  (exhibit  "Ey  hereto- 

■ 

fore  referred  to,)  contains  in  section  12  the  same  provisions 
as  to  car  license  fees  as  are  contained  in  section  18  of  the 
ordinance  last  mentioned  as  exhibit  "B." 

The  preamble  and  material  parts  of  the  ordinance  of 
October  i,  1894,  authorizing  the  construction  of  a  road 
from  Market  street  to  Wabash  avenue,  are  as  follows : 

"Whereas,  there  has  been  presented  to  and  is  now  on 
file  with  the  city  council  petitions  of  property  owners  front- 
ing on  Lake  street  between  Market  street  and  Wabash 
avenue,  representing  out  of  a  total  frontage  of  4514  feet 
2468.15  feet,  consenting  to  the  construction  and  operation 
of  an  elevated  railroad  upon  said  Lake  street  between  Mar- 
ket street  and  Wabash  avenue;  now,  therefore. 


.488  Chicago  v.  Oak  Park  El.  R.R.  Co.        [261  DL 

''Be  it  ordained  by  the  city  council  of  the  city  of  Chi- 
cago: 

**Sec.  f.  That  permission  be  and  the  same  is  hereby  given 
and  granted  to  the  Lake  Street  Elevated  Railroad  Com- 
pany, a  corporation,  under  the  laws  of  the  State  of  Illinois, 
to  construct,  maintain  and  operate,  for  the  period  of  fifty 
years  from  and  after  the  passage  hereof,  an  elevated  rail- 
road with  two  (2)  tracks,  and  such  curves,  side-tracks, 
switches,  sidings,  turn-outs,  connections,  supports,  columns, 
girders,  telegraph,  telephone,  signal  and  other  devices  as 
the  said  company  may  in  like  manner  deem  necessary  for 
operating  its  road  along  and  upon  the  following  route  in 
the  city  of  Chicago,  to-wit :  A  line  of  road  connecting  at 
the  east  line  of  Market  street,  extended  north,  with  the 
line  of  road  now  constructed  and  operated  by  said  com- 
pany on  Lake  street,  thence  extending  east  upon  Lake  street 
to  the  east  line  of  Wabash  avenue,  subject,  however,  to  the 
provisions  hereinafter  contained. 

"Sec.  4.  *  *  *  All  trains  operated  by  said  company 
over  its  line  of  road  passing  over  the  Lake  street  bridge 
eastwardly  shall  at  least  alternately  continue  eastwardly 
over  the  line  of  road  hereby  authorized,  and  in  case  said 
company  shall  hereafter  obtain  the  right  to  build  or  use  a 
loop  line  for  running  its  trains,  then  all  its  trains  proceed- 
ing eastwardly  over  Lake  street  bridge  shall  continue  to 
proceed  eastwardly  over  the  elevated  railroad  hereby  au- 
thorized, and  no  trains  of  said  company  shall  move  west- 
wardly  over  the  elevated  railroad  hereby  authorized,  be- 
tween Wabash  avenue  and  Market  street,  except  such  trains 
as  have  first  proceeded  eastwardly  over  the  elevated  rail- 
road hereby  authorized.  And  it  is  further  provided  that  in 
case  said  company  shall  build  a  line  of  road  through  the 
north  division  of  the  city  of  Chicago,  then  all  trains  run- 
ning over  such  line  of  road  southwardly  and  connecting 
with  the  road  hereby  authorized  shall  run  eastwardly  over 
the  line  of  road  hereby  authorized. 
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« 
**Sec.  5.    *    *    *   Said  company  shall  locate  stations  at 

the  following  streets  along  the  line  of  said  road,  viz. :  Fifth 

avenue,  Clark  street  and  State  street. 

"Sec.  12.  On  the  first  day  of  May,  1895,  and  on  the 
first  day  of  May  of  each  year  thereafter,  said  company  shall 
file  with  the  city  collector,  or  other  proper  officer  whose 
duty  it  is  to  collect  license  fees,  an  affidavit  stating  the 
number  of  cars  in  regular  use  by  said  company,  and  there- 
upon said  company  shall  pay  an  annual  license  fee  of  $50, 
in  advance,  for  each  and  every  car  in  regular  use  by  it  in 
transporting  passengers  for  hire.  Upon  such  payment  be- 
ing made  the  city  clerk  shall  issue  a  license  to  said  company 
for  each  of  its  cars  so  used,  the  payment  of  which  said 
license  fee  shall  be  in  lieu  of  all  other  licenses  to  be  im- 
posed  as  regards  the  line  of  road  hereby  authorized  by  the 
city  of  Chicago. 

J'Sec.  16.  That  the  line  of  road  heretofore  authorized 
to  be  built  by  said  company  under  ordinance  passed  Decem- 
ber 19,  1892,  and  under  the  ordinances  of  November  24, 
1890,  being  the  line  of  road  from  Market  street  to  Fifty- 
second  avenue  upon  Lake  street,  be  and  the  same  is  hereby 
approved  as  in  compliance  with  said  ordinances,  and  that 
the  time  for  said  company  to  complete  the  building  and 
construction  of  the  remaining  portion  of  its  line  of  road 
as  heretofore  authorized  by  the  two  ordinances  of  Novem- 
ber 24,  1890,  and  the  ordinance  passed  December  19,  1892, 
be  and  the  same  is  hereby  extended  to  July  i,  1897,  and 
the  other  provisions  of  the  said  ordinances  are  hereby  re- 
enacted  and  extended." 

In  what  is  known  as  the  Union  Consolidated  Elevated 
Railway  Company  ordinance,  passed  June  29,  1896,  sec- 
tion 2  provides  for  the  joint  use  of  the  tracks  of  the  pres- 
ent loop  by  the  Northwestern  Elevated  Railroad  Company, 
the  Lake  Street  Elevated  Railroad  Company,  Metropolitan 
West  Side  Elevated  Railroad  Company,  South  Side  Rapid 
Transit  Railroad  Company  and  the  Union  Elevated ♦  Rail- 
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« 
road  Company  upon  such  terms  as  have  been  agreed  upon 

under  any  and  all  contracts  now  existing  between  the  com- 
panies last  above  named  or  such  contract  or  contracts  as 
may  hereafter  be  entered  into  between  the  said  companies 
or  any  of  them.  Section  14  provides  that  said  company 
shall  pay  an  annual  license  fee  of  $50  for  each  and  every 
car  belonging  to  said  company  used  in  transporting  passen- 
gers for  hire,  and  at  the  time  of  said  payment  said  com- 
pany shall  file  with  the  city  collector  an  affidavit,  sworn  to 
by  its  treasurer  or  other  officer,  if  required  by  the  city  col- 
lector, stating  the  number  of  cars  so  used  by  said  company. 
Upon  such  payment  being  made  the  clerk  shall  issue  a  li- 
cense for  each  of  its  cars  so  used,  and  each  license  shall 
contain  the  number  of  the  car  for  which  the  same  is  paid, 
and  which  license  shall  be  posted  by  said  company  in  some 
conspicuous  place  inside  of  each  car  so  licensed.  The  tights 
and  privileges  granted  to  the  Lake  Street  Elevated  railroad 
iri  reference  to  the  elevated  road  upon  Lake  street  from 
Market  street  to  Wabash  avenue,  and  upon  Wabash  avenue 
from  Lake  street  to  Harrison  street,  and  upon  Fifth  ave- 
nue from  Lake  street  to  Harrison  street,  are  hereby  re- 
adopted  and  confirmed,  one  of  the  ordinances  referred  to 
being  the  one  passed  on  October  i,  1894,  granting  certain 
rights  and  privileges  to  the  Lake  Street  Elevated  Railroad 
Company.  Section  18  provides  that  the  rate  of  fare  for  a 
continuous  ride  on  the  loop  of  the  Union  Elevated  railroad 
and  any  one  of  the  lines  of  the  railroads  which  shall  use 
the  tracks  of  the  said  Union  Elevated  railroad  shall  be  not 
more  than  five  cents. 

Plaintiflf  in  error  introduced  in  evidence,  over  the  ob- 
jection of  counsel  for  the  city,  certain  proceedings  of  the 
council  showing  reports  of  the  city  comptroller  as  to  the 
amounts  he  collected,  from  time  to  time,  from  the  plaintiff 
in  error  on  account  of  car  license  fees.  None  of  the  re- 
ceipts for  the  amounts  paid  were  signed  by  the  city  col- 
lector'in  person  but  by  some  person  employed  in  his  office. 
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It  further  appears  from  the  evidence  that  the  city  collectors 
of  the  period  when  these  license  fees  were  collected  were 
not  acquainted  with  the  terms  of  the  various  ordinances 
above  set  out  and  never  empowered  the  employees  who 
received  such  license  fees  as  were  paid,  to  compromise  or 
settle  any  claims  the  city  had  against  plaintiff  in  error.  It 
does  not  appear  that  any  of  the  city  authorities  had  any 
knowledge  of  the  number  of  cars  actually  in  use  by  plain- 
tiff in  error. 

The  car  license  provisions  of  the  two  ordinances  of 
November  24,  1890,  and  the  ordinance  of  December  19, 
1892,  under  which  by  far  the  greater  portions  of  the  Lake 
street  line  of  the  railroad  of  plaintiff  in  error  were  built, 
were  never  expressly  repealed.  On  the  contrary,  the  ordi- 
nance of  October  i,  1894,  expressly  provides  in  section  16 
above  set  out,  that  "the  line  of  road  heretofore  authorized 
to  be  built  by  said  company  under  the  ordinance  passed  De- 
cember 19,  1892,  and  under  the  ordinances  of  November  24, 
1890,  being  the  line  of  road  from  Market  street  to  Fifty- 
second  avenue  upon  Lake  street,  be  and  the  same  is  hereby 
approved  as  in  compliance  with  said  ordinances,  and  that 
the  time  for  said  company  to  complete  the  building  and 
construction  of  the  remaining  portion  of  its  line  of  road  as 
heretofore  authorized  bv  the  two  ordinances  of  November 
24,  1890,  and  the  ordinance  passed  December  19,  1892,  be 
and  the  same  is  hereby  extended  to  July  i,  1897,  and  the 
other  provisions  of  said  ordinances  are  hereby  re-en^xcted 
and  extended/*  This  would  seem  to  show  that  whatever 
the  effect  of  the  ordinance  of  October  i,  1894,  and  even  if 
the  above  language  would  not  amount  to  a  saving  clause,  it 
was  clearly  not  the  intent  of  the  city  council  by  the  enact- 
ment of  the  ordinance  of  October  i,  1894,  to  repeal  any  of 
the  car  license  provisions  of  the  other  ordinances. 

The  rules  for  the  construction  of  ordinances  of  munici- 
pal corporations  are  the  same  as  for  statutes  enacted  by  the 
legislature.     {Illinois  Central  Railroad  Co,  v.  City  of  Chi" 
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cago,  169  111.  329;  Stanton  v.  City  of  Chicago,  154  id.  23.) 
It  is  a  well  settled  principle  of  law  that  repeals  by  implica- 
tion are  not  favored.  (People  v.  Raymond,  186  111.  407.) 
Statutes  will  be  so  construed  as  to  avoid  the  repeaJ,  By 
implication,  of  one  act  by  a  subsequent  enactment  if  such 
repeal  can  be  avoided  by  any  reasonable  hypothesis.  (  Vil- 
lage of  Ridgzvay  v.  County  of  Gallatin,  181  111.  521,  and 
cases  cited ;  Hunt  v.  Chicago  Horse  and  Dummy  Raihvay 
Co.  121  111.  638.)  Though  two  acts  are  seemingly  repug- 
nant, they  should,  if  possible,  be  so  construed  that  the  later 
act  may  not  operate  as  a  repeal  of  the  earlier  by  implica- 
tion. (People  V.  Raymond,  supra,)  If  the  sections  shown 
are  susceptible  of  two  constructions,  one  of  which  will  sup- 
port and  the  other  defeat  the  statute  or  ordinance,  the  for- 
mer will  be  adopted.  (Berry  v.  City  of  Chicago,  192  111. 
154;  Harmon  v.  City  of  Chicago,  140  id.  374.)  Ordinances 
granting  the  right  to  construct  and  operate  a  street  railway 
system  are  to  be  construed  most  strictly  against  the  grantee. 
Blocki  V.  People,  220  111.  444. 

It  is  true  that  the  ordinance  of  October  i,  1894,  con- 
tains a  provision  as  to  the  payment  of  car  license  fees  dif- 
ferent from  the  other  ordinances,  but  that,  alone,  does  not 
make  such  provisions  conflicting  or  repugnant  to  the  prior 
ordinances.  To  be  conflicting  or  repugnant  they  must  be^ 
opposed  to  the  subject  matter  of  such  prior  ordinances  in 
such  a  way  that  either  the  prior  ordinances  or  the  later 
ordinance  cannot  stand.  These  ordinances  must  be  taken 
as  they  are  worded,  and  interpreted  according  to  the  lan- 
guage used,  and  reconciled,  if  possible.  We  cannot  assume 
that  conditions  existed  or  were  contemplated  outside  of 
what  is  actually  shown  by  the  record  in  this  case,  nor  can 
we  assume  with  certainty  that  the  various  ordinances  were 
enacted  in  contemplation  of  a  continuous  line  of  railroad, 
whereon  each  car  would  travel  the  entire  length  of  the  road 
constructed  in  sections,  under  diflferent  franchises.  Plain- 
tiff in  error  accepted  the  ordinances  as  passed.    In  constru- 


Fell.  '14.]       Chicago  v.  Oak  Park  El.  R.  R.  Co.  493 

ing  these  ordinances  in  this  light,  what  was  the  situation  at 
the  time  the  ordinance  of  October  i,  1894,  was  enacted? 
The  plaintiff  in  error  company  had  constructed,  or  partially 
constructed,  under  the  ordinances  of  November  24,  1890, 
and  the  ordinance  of  December  19,  1892,  a  line  of  railroad 
from  the  western  city  limits  to  Market  street.  The  ordi- 
nance of  October  i,  1894,  authorized  the  construction  of  a 
line  of  road  on  Lake  street  from  Market  street  to  Wabash 
avenue.  Under  the  rules  of  construction  of  statutes  and 
ordinances  we  do  not  think  a  careful  reading  of  the  ordi- 
nance of  October  i,  1894,  will  bear  the  construction  con- 
tended for  'by  plaintiff  in  error. 

Counsel  for  plaintiff  in  error  assumed  in  the  statement 
of  the  case  that  the  ordinance  of  October  i,  1894,  granted 
the  Lake  Street  Elevated  Railroad  Company  the  right  to 
extend  its  Lake  street  line  of  road.  Most  of  the  argument 
is  based  on  this  assumption.  The  ordinance  did  not  grant 
the  right  to  extend  a  road.  It  did  grant  the  right  to  build 
a  line  of  road.  The  words  in  section  i,  "a  line  of  road  con- 
necting at  the  east  line  of  Market  street  extended  north, 
with  the  line  of  road  now  constructed,"  etc.,  merely  fix  the 
starting  point  of  the  road.  The  purpose  of  the  ordinance, 
as  shown  in  the  preamble  and  all  through  the  ordinance,  was 
to  enable  the  company  to  construct  the  road  described  in 
the  ordinance  and  fix  the  conditions  under  which  such  road 
should  be  operated,  and  not  to  revise  the  license  fees  for  the 
entire  system.  The  ordinance,  by  its  terms,  provides  for  a 
road  complete  in  itself,  and  refers  only  to  the  line  of  rail- 
road hereby  authorized ^  and  the  car  license  provisions  of 
the  ordinance  provide  that  the  license  imposed  of  $50,  in 
advance,  for  each  car  in  regular  use,  "shall  be  in  lieu  of  all 
other  licenses  to  be  imposed,  as  regards  the  line  of  road 
hereby  authorized,  by  the  city  of  Chicago."  The  only  road 
authorized  by  the  ordinance  was  the  line  from  Market  street 
to  Wabash  avenue,  and  such  road  is  treated  as  separate  and 
distinct  from  the  other  portions  of  the  road  all  through  the 
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ordinance.  The  ordinance  of  October,  1894,  authorized  the 
construction  of  a  road  that,  for  all  the  ordinance  shows,  can 
be  operated  as  a  separate  and  distinct  line,  and  if  so  oper- 
ated, then,  under  the  ordinance,  the  company  will  only  be 
liable  to  pay  a  license  fee  for  each  car  in  regular  use  on 
that  line.  Conditions  have  changed,  and  the  plaintiff  in  er- 
ror company  is  probably  operating  its  road  in  connection 
with  other  lines  in  a  different  manner  and  more  advantage- 
ously, in  many  respects,  than  it  contemplated  doing  when 
the  ordinances  were  enacted  and  the  road  built,  but  in  con- 
struing these  ordinances  we  must  take  the  conditions  that 
obtained  at  that  time.  If  the  road  authorized  by  the  ordi- 
nance of  October  i,  1894,  had  never  been  built  or  had  not 
been  built  within  two  years  of  the  passage  of  the  ordinance 
as  provided,  then  the  privileges  granted  by  the  ordinance 
were  forfeited.  Had  the  intention  been  to  revise  the  license 
fees  for  the  entire  road,  it  is  probable  such  revision  would 
not  have  been  left  in  this  uncertain  condition.  It  may  all 
be  true,  as  counsel  for  plaintiff  in  error  contend,  that  the 
same  cars  of  plaintiff  in  error  which  run  on  the  portion  of 
its  line  between  Wabash  avenue  and  Market  street  also  run 
on  the  rest  of  the  line  from  Market  street  west, — ^that  is, 
that  the  cars  which  run  on  the  portion  of  the  road  con- 
structed under  the  ordinance  of  October  i,  1894,  continue 
on  that  portion  of  the  road  constructed  under  the  prior 
ordinances.  If  so,  why  should  such  cars  not  be  subject  to 
the  terms  and  provisions  of  the  ordinances  of  November 
24,  1890,  including  the  license  fee  of  $50  a  year  for  each 
and  every  car  used  in  transporting  passengers  for  hire? 

Much  stress  is  laid  on  the  portion  of  section  4  of  the 
ordinance  of  October,  1894,  as  follows:  "All  trains  oper- 
ated by  said  company  over  its  line  of  road  passing  over 
the  Lake  street  bridge  eastwardly  shall  at  least  alternately 
continue  eastwardly  over  the  line  of  road  hereby  authorized, 
and  in  case  said  company  shall  hereafter  obtain  the  right 
to  build  or  use  a  loop  line  for  running  its  trains,  then  all 
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trains  proceeding  eastwardly  over  Lake  street  bridge  shall 
continue  to  proceed  eastwardly  over  the  elevated  railroad 
hereby  authorized,  and  no  trains  of  said  company  shall  move 
westwardly  over  the  elevated  railroad  hereby  authorized, 
between  Wabash  avenue  and  Market  street,  except  such 
trains  as  have  first  proceeded  eastwardly  over  the  elevated 
railroad  hereby  authorized."  There  is  nothing  in  the  first 
provision  of  this  section  to  compel  the  company,  in  its 
operation  of  the  road  west  of  the  river,  to  run  its  cars 
east  of  the  Lake  street  bridge,  but  if  it  did  cross  the  Lake 
street  bridge,  then  it  was  to  run  at  least  the  alternate  trains 
through  to  Wabash  avenue  over  the  portions  of  road  au- 
thorized by  the  ordinance.  The  other  provisions  of  the 
ordinance  provided  that  if  the  company  built  or  used  a 
loop  line,  then  all  the  trains  that  came  eastwardly  over  the 
Lake  street  bridge  should  continue  eastwardly  over  the  road 
built  under  that  ordinance;  and  further,  in  the  event  the 
trains  come  over  the  bridge,  no  trains  of  the  said  company 
should  move  westwardly  over  the  elevated  road  thereby 
authorized,  between  Wabash  avenue  and  Market  street,  ex- 
cept such  trains  as  have  first  proceeded  eastwardly  over  the 
elevated  road  hereby  authorized.  A  further  provision  fol- 
lows in  regard  to  running  trains  in  case  the  company  should 
build  a  line  through  the  north  division  of  Chicago.  All 
these  later  provisions  related  to  conditions  not  in  existence 
at  the  time  the  ordinance  was  passed,  and  in  any  event,  as 
will  be  seen  by  reading  the  ordinance  carefully,  there  was 
nothing  to  compel  the  company  to  run  any  trains  over  the 
Lake  street  bridge,  but  merely  required  it,  if  it  did,  to  do 
certain  things  which  would  be  of  as  much  advantage  to  the 
road  as  to  its  patrons.  We  agree  with  counsel  for  plaintiff 
in  error  that  it  is  a  question  of  cars,  and  if  such  cars  run 
on  the  portions  of  the  road  constructed  under  the  ordinance 
of  November  24,  1890,  then  such  cars,  and  any  other  cars 
running  on  such  portions,  must  pay  a  license  fee  as  pro- 
vided by  those  ordinances,  not  because  they  run  on  that  line, 
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but  because  they  are  owned  by  the  same  company  that  built 
and  operates  the  portion  of  the  road  under  those  ordinances, 
and  under  the  provisions  of  those  ordinances  the  company 
must  pay  a  license  fee  for  every  car  used  by  it  on  that  road 
for  the  transporting  of  passengers  for  hire.  If  the  com- 
pany pays,  under  the  ordinances  of  1890,  for  all  cars  in  use, 
that  would  include  the  cars  in  regular  use,  and  it  would  not 
pay  any  other  license  fees  under  the  ordinance  of  October, 
1894,  as  the  cars  are  now  operated.  When  the  ordinances 
are  thus  construed  they  are  not  repugnant  or  conflicting. 
We  do  not  think  the  city  council  of  Chicago,  by  the  enact- 
ment of  the  ordinance  of  October  i,  1894,  intended  to  re- 
peal the  car  license  provision  of  the  ordinance  of  Novem- 
ber 24,  1890,  and  the  ordinance  of  December  19,  1892,  nor 
that  the  car  license  provisions  of  the  ordinance  of  October 
I,  1894,  are  so  conflicting  with  and  repugnant  to  the  car 
license  provisions  of  the  prior  ordinances  that  such  provi- 
sions of  the  prior  ordinances  cannot  be  enforced. 

We  hold  that  the  car  license  provisions  of  the  ordinances 
of  November  24,  1890,  and  December  19,  1892,  are  still  in 
force,  and  that  the  plaintiff  in  error  company  is  still  re- 
quired to  pay  the  car  license  fees  imposed  by  those  ordi- 
nances as  long  as  it  is  operating  cars  on  the  roads  con- 
structed under  those  ordinances,  notwithstanding  the  fact 
that  the  cars  also  run  on  a  road  which  was  built  under  an 
ordinance  providing  for  different  license  fees,  which  fees, 
under  the  circumstances,  are  included  in  the  fees  paid  under 
the  prior  ordinances;  that  the  effect  of  the  ordinance  of 
October  i,  1894,  is  merely  this:  that  if  the  line  constructed 
under  that  ordinance  is  operated  as  an  independent  line, 
then  it  will  only  be  required  to  pay  the  annual  license  fee 
of  $50  on  each  car  in  regular  use  on  that  line. 

Plaintiff  in  error  insists  that  the  provisions  of  the  sev- 
eral ordinances  fixing  car  license  fees  are  to  be  regarded  as 
contracts  made  and  entered  into  by  the  city  in  its  proprie- 
tary capacity,  and  not  in  its  governmental  capacity  affect- 
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ing  the  rights  of  the  public.  As  we  regard  the  sections  of 
the  ordinances  in  question,  the  same  rule  of  construction 
should  be  applied. 

Plaintiff  in  error  claims  that  the  city  has  been  guilty  of 
laches.  Without  discussing  the  question  whether  this  de- 
fense is  available  against  a  municipal  corporation,  the  plain- 
tiff in  error  has  been  given  the  benefit  of  the  Statute  of 
Limitations  as  to  a  part  of  its  claim  by  the  Appellate  Court, 
and  that  must  stand,  as  no  cross-errors  have  been  assigned. 
.  As  to  the  other  point  urged  by  the  plaintiff  in  error, 
while  it  is  true  that  the  city,  ever  since  the  passage  of  the 
ordinance  of  October,  1894,  has  collected  license  fees  only 
on  the  cars  in  regular  use  for  which  the  officers  of  the 
plaintiff  in  error  company  made  affidavits,  there  is  no  rea- 
son why  the  city  is  estopped,  in  law,  from  collecting  that 
which  is  lawfully  its  due.  The  doctrine  of  estoppel  as  ap- 
plied to  the  case  at  bar  is,  that  the  city,  by  representations 
of  its  officers  or  by  taking  the  position  it  did  with  refer- 
ence to  payment  of  the  license  fees  with  a  knowledge  of 
the  facts,  induced  or  caused  the  plaintiff  in  error,  it  being 
ignorant  of  the  facts,  to  change  its  position  or  act  to  its 
prejudice.  The  claim  of  the  city  in  the  case  is  simply  that 
the  plaintiff  in  error  has  paid  less  than  it  should  have  paid 
under  the  ordinances  in  question,  and  it  is  suing  for  an  ac- 
counting. The  mere  failure  of  the  officers  of  a  municipal 
corporation  to  assert  a  right  does  not  work  an  estoppel 
in  pais.  Before  such  doctrine  can  be  invoked  there  must 
have  been  some  positive  acts  by  the  municipal  officers  which 
may  have  induced  such  action  of  the  adverse  party,  and 
whereby  it  would  be  inequitable  to  permit  the  corporation 
to  stultify  itself  by  retracting  what  its  officers  had  done. 
(Board  of  Supervisors  of  Logan  County  v.  City  of  Lin- 
coln, 81  111.  156;  W ashing tonian  Home  v.  City  of  Chicago^ 
157  id.  414.)  Plaintiff  in  error  was  not  misled  or  induced 
to  make  any  change,  so  far  as  shown  by  the  record,  and 
it  is  difficult  to  imagine  how  it  has  been  prejudiced  in  any 
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way.  It  has  simply  failed  to  pay,  and  the  city  has  failed 
to  receive,  what  the  railroad  company  should  have  paid  in 
license  fees.  The  city  collector  had  no  authority  to  bind 
the  city  without  action  by  the  city  council,  and  no  action  of 
the  city  collector  was  such  as  to  bind  the  city.  Someone 
in  his  office  accepted  the  statements  made  by  the  officers  of 
the  plaintiff  in  error  company  and  receipted  for  the  amounts 
which  the  company  chose  to  pay.  If  the  city  council,  with 
full  knowledge  of  the  facts,  had  authorized  the  acceptance 
of  such  fees  as  were  paid  in  settlement  of  the  controversy 
the  situation  would  be  different. 

For  the  reasons  given,  the  judgment  of  the  Appellate 
Court  reversing  the  decree  of  the  circuit  court  and  ordering 
said  cause  remanded  to  the  circuit  court  of  Cook  countv, 
with  directions  to  enter  the  decree  ordered  by  the  Appellate 
Court,  is  affirmed.  Judgment  affirmed. 


The  City  of  Waukegan,  Appellee,  vs.  N.  Wetzel  et  al. 

Appellants. 

Opinion  filed  February  2T,  1914. 

1.  Speciai,  assessments — when  the  resolution  is  not  sufficiently 
itemised  as  to  the  curb  and  gutter.  A  provision  in  the  resolution 
of  the  board  of  local  improvements  reading,  "11,000  lineal  feet  of 
concrete  combined  curb  and  gutter  in  place,  at  60c  per  lineal  foot, 
$6600,"  is  not  sufficiently  itemized,  where  it  appears  from  the  ordi- 
nance that  the  curb  and  gutter  is  to  be  placed  upon  a  six-inch  bed, 
of  compacted  cinders,  to  which  no  reference  is  made  in  such  provi- 
sion. (Lymanv.  Touni  of  Cicero,  222  111.  379,  followed;  Hulbert 
V.  City  of  Chicago,  213  id.  452,  distinguished.) 

2.  Same — street  railway  not  liable  for  cost  of  that  part  of  cul- 
vert under  its  right  of  way.  The  fact  that  a  street  railway  com- 
pany is  obligated  to  pave  its  right  of  way  when  the  street  is  paved 
does  not  obligate  it  to  pay  the  cost  of  that  portion  of  a  culvert  un- 
der its  tracks,  and  it  is  proper  to  require  the  cost  of  the  entire 
culvert  to  be  paid  for  by  special  assessment. 
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App^i.  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

Cooke,  Pope  &  Pope,  for  appellants. 

Arthur  Bulki^ey,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Lake  county  confirming  a  special  assessment  for  im- 
proving the  roadway  of  a. portion  of  Washington  street, 
in  Waukegan,  with  a  brick  pavement  and  combined  curb 
and  gutter,  at  an  estimated  cost  of  $46,649.96.  The  ordi- 
nance provided  that  this  pavement  should  be  built  by  the 
city  by  a  special  assessment  on  the  property  benefited,  ex- 
cept that  portion  between  lines  nine  feet  each  side  of  and 
parallel  with  the  center  line  of  said  roadway,  said  excepted 
portion  to  be  paved  with  the  same  material  as  the  remain- 
ing portion  by  the  Waukegan,  Fox  Lake  and  Western  Rail- 
way Company,  its  successors  or  assigns,  in  conformity  with 
an  ordinance  granting  said  railway  company  permission  to 
lay  its  tracks  in  said  street.  Appellants  are  owners  of  prop- 
erty upon  which  a  special  assessment  has  been  levied  for 
such  improvement. 

Appellants  contend  that  the  resolution  of  the  board  of 
local  improvements  was  not  sufficiently  itemized  as  to  the 
combined  curb  and  gutter.  The  item  covering  this  question 
reads:  "11,000  lineal  feet  of  concrete  combined  curb  and 
gutter  in  place,  at  6oc  per  lineal  foot,  $6600."  The  ordi- 
nance,  after  describing  the  curb  and  gutter,  provides  that 
the  "said  combined  curb  and  gutter  shall  be  constructed  in 
place  upon  a  bed  of  cinders,  which,  after  being  flooded  with 
water  and  compacted  to  an  even  surface,  shall  be  six  inches 
.in  thickness."  The  item  in  the  resolution  does  not  refer 
specifically  to  said  bed  of  cinders  that  is  to  serve  as  a  foun- 
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• 
dation.  In  Lyman  v.  Town  of  Cicero,  222  III.  379,  a  very 
similar  question  was  presented  for  our  consideration.  It 
was  argued,  as  it  is  here,  that  the  cinder^  might  be  fairly 
understood  to  be  included  in  the  item  for  the  curb.  In  that 
case  we  said  (p.  383)  :  "If  the  cinder  foundation  was  in- 
cluded, the  cost  of  the  curb  was  estimated  in  gross  and  not 
itemized.  *  *  *  It  is  true  that  in  the  case  of  Hulbert  v. 
City  of  Chicago,  213  111.  452,  one  of  the  items  consisted  of 
the  combined  curb  and  gutter  on  cinders  estimated  by  the 
lineal  foot,  but  tljat  estimate  showed  that  the  cinder  foun- 
dation was  included." 

It  is  insisted  by  counsel  for  appellee  that  the  narrative 
part  of  the  estimate  states  that  the  combined  airb  and  gut- 
ter is  to  be  laid  upon  six  inches  of  cinders,  and  that  there- 
fore it  must  be  inferred  that  the  cinders  were  included  in 
the  item  of  the  estimate  heretofore  quoted.  The  opinion 
in  the  case  just  referred  to  does  not  state  the  fact,  but  an 
examination  of  the  record  in  the  office  of  the  clerk  of  this 
court  shows  that  the  narrative  part  of  the  resolution  of  the 
board  of  local  improvements  stateid  the  same  thing  in  that 
case  as  is  stated  in  this  estimate.  We  cannot  distinguish, 
on  principle,  the  itemizing  of  the  estimate  as  to  the  curb 
in  that  case  from  the  itemizing  of  the  estimate  as  to  the 
combined  curb  and  gutter  in  this  case.  In  the  cases  cited 
by  appellee  which  it  is  contended  hold  that  this  itemization 
is  sufficient,  such  as  Hulbert  v.  City  of  Chicago,  supra,  and 
Chicago  and  Western  Indiana  Railroad  Co.  v.  City  of  Chi- 
cago, 230  id.  9,  the  cinders  which  were  to  serve  as  the 
foundation  were  specifically  in  the  item  of  the  estimate  re- 
ferring to  the  curb  and  gutter.  The  county  court  erred  in 
not  sustaining  the  objections  of  appellants  as  to  this  point. 

The  improvement  ordinance  required  that  there  should 
be  constructed  at  a  certain  point  under  such  roadway,  a  re- 
inforced concrete  box-culvert  of  six  feet  clear  span,  sixty- 
six  feet  long.  This  culvert  ran  under  the  eighteen- foot 
strip  of  the  improvement  which  was  to  be  constructed  by 
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the  Waukegan,  Fox  Lake  and  Western  Railway  Company, 
its  successors  or  assigns.  It  is  contended  by  appellants  that 
the  cost  of  said  eighteen  feet  of  the  culvert  should  not  be 
paid  for  by  special  assessment  but  by  said  railway  company. 
The  franchise  ordinance  provided  that  said  railway  com- 
pany should  pave  said  eighteen  feet  with  material  of  the 
same  character  as  put  in  by  the  city  and  keep  the  same  in 
good  repair.  Under  similar  provisions  of  franchise  ordi- 
nances this  court  has  held  that  railway  companies  were  not 
obligated  to  put  in  underground  improvements  but  only  the 
surface  improvements  or  pavement.  {Bicker dike  v.  City  of 
Chicago,  185  111.  280;  McChesney  v.  City  of  Chicago,  213 
id.  592.)  The  railway  company  was  not  liable  for  the  cost 
of  that  part  of  the  culvert  extending  under  its  right  of  way. 
The  estimate  in  the  ordinance  provided  for  the  extra 
cost  of  constructing  one  hundred  square  yards  of  concrete 
foundation  under  the  ties  of  a  railway.  Neither  the  esti- 
mate nor  ordinance  names  the  railway  company  referred 
to.  It  is  insisted  by  appellants  that  this  necessarily  must 
refer  to  the  foundation  under  the  ties  of  the  Waukegan, 
Fox  Lake  arid  Western  Railway  Company  and  that  said 
company  should  pay  for  it,  while  appellee  insists  that  it 
refers  to  the  extra  cost  for  foundation  under  the  ties  of 
the  Chicago  and  Milwaukee  Electric  Railroad  Company, 
which  counsel  states  has  tracks  in  a  part  of  this  street. 
The  assessment  roll  shows  that  this  last  named  company  is 
assessed  for  this  improvement.  The  item  in  the  assessment 
for  the  one  hundred  square  yards  in  question  is  $330.  The 
Chicago  and  Milwaukee  Electric  Railroad  Company  is  as- 
sessed $1086  on  its  franchise  and  certain  visible  property 
located  on  its  right  of  way,  and  appellee  insists  that  from 
these  facts,  and  reading  the  estimate  and  the  entire  ordi- 
nance together,  this  $330  is  for  the  foundation  under  the 
ties  of  said  railroad  track.  We  are  disposed  to  hold,  con- 
sidering all  the  facts  in  the  record  on  this  point,  that  the 
contention  of  appellee  in  this  regard  is  correct.     It  is  not. 
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however,  improper  to  state  that  the  ordinance  and  estimate 
might  easily  have  been  made  more  specific,  so  that  no  ques- 
tion could  have  been  raised  on  this  point. 

Certain  other  objections  are  raised  by  appellants  in  their 
reply  brief  which  are  not  raised  in  the  original  briefs  filed. 
Under  the  rules  of  practice  in  this  court  such  questions  can 
not  be  considered. 

For  the  failure  to  properly  itemize  the  estimate  as  to 
the  combined  curb  and  gutter,  the  judgment  of  the  county 
court  must  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  harmony  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  People  ex  rel.  W.  L.  O'Connell,  County  Collector, 
Appellant,  vs,  Frederick  P.  Read  et  aL  Appellees. 

Opinion  filed  February  21,  1914. 

1.  Taxes — annual  appropriation  ordinance  must  be  passed  with- 
in first  quarter  of  fiscal  year.  The  annual  appropriation  ordinance 
of  a  city  or  village  must  be  passed  within  the  first  quarter  of  the 
fiscal  year,  and  it  cannot  be  passed  under  section  2  of  article  7  of 
the  Cities  and  Villages  act,  referring  to  "further  appropriations*'  to 
be  sanctioned  by  petition  or  vote  of  the  legal  voters. 

2.  Same — Tvhen  question  of  error  as  to  costs  cannot  be  consid- 
ered. Alleged  error  of  the  county  court  in  requiring  a  separate  ap- 
pearance fee  from  each  property  owner  objecting  to  an  application 
for  judgment  and  order  of  sale  cannot  be  considered  by  the  Su- 
preme Court  under  an  assignment  of  cross-error  on  an  appeal  by 
the  People,  where  the  clerk  of  the  county  court  is  not  a  party  to 
the  proceeding,  as  the  controversy  upon  that  question  is  between 
him  and  the  property  owners,  the  People  not  being  liable  for  costs. 

Appeal  from  the  County  Court  of  Cook  county;    the 
Hon.  D.  T.  Smiley,  Judge,  presiding. 

Carl  R.  Chindblom,  William  F.  Struckmann,  and 
Henry  P.  Heizer,  for  appellant. 
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Lloyd  S.  Bailey,  and  Frederick  P.  Read,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  on  behalf  of  the  People  from  an  or- 
der and  judgment  of  the  county  court  sustaining  appellees' 
objections  and  refusing  to  enter  an  order  and  judgment  of 
sale  for  a. tax  levy  on  the  property  of  appellees  made  by 
the  village  of  Morgan  Park  for  the  fiscal  year  191 2.  Said 
fiscal  year  of  the  village  began  April  16,  1912.  It  is  ad- 
mitted by  appellant  that  the  appropriation  ordinance  of  the 
said  village  was  passed  the  first  day  of  the  second  quarter 
of  the  fiscal  year. 

The  requirement  that  the  appropriation  ordinance  be 
passed  within  the  first  quarter  of  the  fiscal  year  has  been 
repeatedly  held  mandatory  by  this  court.  (People  v.  Mc- 
Elroy,  248  111.  574 ;  King  v.  City  of  Chicago,  1 1 1  id.  63 ; 
City  of  Cairo  v.  Campbell,  116  id.  305 ;  People  v.  Florville, 
207  id.  79.)  This  is  conceded.  It  is  insisted,  however,  by 
counsel  for  the  People,  that  section  2  of  article  7  of  the 
City  and  Village  act,  which  requires  that  the  annual  appro- 
priation ordinance  shall  be  passed  within  the  first  quarter 
of  the  fiscal  year,  also  provides  that  "no  further  appropri- 
ations shall  be  made  at  any  other  time  within  such  fiscal 
year,  unless  the  proposition  to  make  each  appropriation  has 
been  first  sanctioned  by  a  majority  of  the  legal  voters  of 
such  city  or  village,  either  by  a  petition  signed  by  them, 
or  at  a  general  or  special  election  duly  called  therefor," 
(Kurd's  Stat.  191 1,  p.  272,)  and  that  under  this  provision 
it  cannot  be  presumed,  without  specific  proof,  that  the  ap- 
propriations in  question  were  not  made  under  the  above 
provision  of  said  section  as  "further  appropriations."  The 
annual  appropriation  ordinance  could  not  be  passed,  even 
by  a  vote  of  the  people,  under  that  part  of  said  section 
quoted  above.  That  provision  refers  to  further  appropria- 
tions,— other  than  those  in  the  annual  appropriation  ordi- 
nance.    That  this  is  the  proper  construction  to  be  placed 
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upon  this  section  is  manifest  from  reading  the  whole  sec- 
tion. This  court  has  heretofore  practically  given  this  con- 
struction to  the  section.  (Riverside  Co.  v.  Howell,  113 
111.  256;  Lits  V.  Village  of  West  Hammond,  230  id.  310.) 
Moreover,  it  is  clear  from  this  record  that  the  tax  levy  and 
the  appropriation  ordinances,  under  which  this  tax  was  at- 
tempted to  be  levied,  were  the  annual  appropriation  and 
annual  tax  levy  ordinances.  The  annual  appropriation  ordi- 
nance not  having  been  passed  as  required  by  statute,  the 
county  court  rightly  sustained  the  objections  of  appellees. 

It  is  unnecessary  to  consider  the  other  points  raised 
with  reference  to  the  validity  of  the  tax  levy. 

Appellees  filed  cross-errors  contending  that  the  county 
court,  contrary  to  the  statute,  required  each  individual  prop- 
erty owner  to  pay  a  separate  appearance  fee.  This  pro- 
ceeding was  brought  in  the  name  of  the  People.  Section  1 7 
of  the  chapter  on  costs  provides,  that  "in  all  suits  and  ac- 
tions commenced  or  to  be  commenced  for  and  on  behalf 
of  the  people  of  this  State,  *  *  *  or  for  or  on  behalf 
of  any  county  of  this  State,  or  in  the  name  of  any  person 
for  the  use  of  the  people  of  this  State,  or  any  county,"  etc., 
costs  cannot  be  recovered  from  the  People.  (Hurd's  Stat. 
191 1,  p.  619;  Attorney  General  v.  Illinois  Agricultural 
College,  85  111.  516;  Deneen  v.  Unverzagt,  225  id.  378; 
8  Ann.  Cas.  396,  and  note.)  For  the  purposes  of  this  ar- 
gument, conceding  that  the  appellees  are  right  in  their  con- 
tention as  to  the  appearance  fees,  they  must  recover  their 
costs  from  the  clerk  of  the  county  court.  The  controversy 
is  between  them  and  that  official,  who  is  not  a  party  to  this 
suit.  Therefore,  whatever  holding  we  might  make  here  on 
this  question  would  not  be  binding  as  to  the  county  clerk. 
{People  V.  Wayman,  256  111.  151 ;  Glos  v.  People,  259  id. 
332.)  .  The  validity  of  the  judgment  in  this  case  does  not 
require  a  decision  on  this  point. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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JosiE  Newell,  Admx.,  Defendant  in  Error,  vs.  The  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  Plaintiff  in  Error. 

Opinion  filed  February  21,  IQJ4, 

1.  Negligence — ailegation  that  plaintiff's  intestate  was  using 
due  care  is  essential.  In  an  action  for  damages  for  death  caused 
by  wrongful  act,  an  allegation  that  the  plaintiff's  intestate  was  in 
the  exercise  of  due  care  and  caution  for  his  safety  at  the  time  of 
the  accident  is  a  necessary  and  material  one,  and  there  must  be 
some  evidence  tending  to  prove  it. 

2.  Same — rule  as  to  proof  of  care  where  the  accident  was  not 
witnessed.  If  the  accident  resulting  in  the  death  of  the  plaintiff's 
intestate  was  not  witnessed  by  anyone,  proof  of  due  care  on  his 
part  cannot  be  shown  by  direct  evidence,  but  in  such  case  it  must 
be  proved  by  the  highest  proof  of  which  the  case  is  capable,  such 
as  proof  of  the  habits  of  the  deceased  as  to  sobriety  and  prudence 
and  caution  in  the  ordinary  affairs  of  life. 

3.  Same — due  care  cannot  be  presumed  solely  front  the  human 
instinct  of  self-preservation.  Due  care  upon  the  part  of  the  de- 
ceased at  the  time  of  the  accident,  to  which  there  were  no  eye- 
witnesses, cannot  be  presumed  from  the  mere  fact  of  the  happening 
of  the  accident  and  a  consideration  of  the  human  instinct  of  self- 
preservation,  and  there  can  be  no  recovery  in  the  absence  of  any 
evidence  tending  to  show  that  deceased  was  exercising  due  care. 
(Collison  v.  Illinois  Central  Railroad  Co.  239  111.  532,  followed.) 

4.  Same — a  pedestrian  does  not  have  equal  right  with  railroad 
company  to  pass  over  track.  While  a  pedestrian  has  a  right  to  pass 
over  a  railroad  (rack  at  its  intersection  with  a  public  street,  yet  it 
is  incumbent  upon  him  to  exercise  ordinary  care  in  doing  so  and  to 
stop  upon  observing  an  engine  or  cars  about  to  pass  over  the  cross- 
ing, and  it  is  error  to  instruct  the  jury  that  he  has  an  equal  right 
with  the  company  to  pass  over  the  railroad  track. 

5.  Same — when  giving  an  instruction  as  to  effect  of  intoxica- 
tion of  plaintiff's  intestate  is  improper.  Where  there  were  no  eye- 
witnesses to  the  accident  resulting  in  the  death  of  the  plaintiff's 
intestate  and  there  is  no  testimony  tending  to  show  that  he  was  in 
the  exercise  of  due  care,  it  is  improper  to  give  an  instruction  stat- 
ing that  even  though  the  jury  believed,  from  the  evidence,  that  he 
was  intoxicated  at  the  time  of  his  death  and  immediately  before, 
that  fact  would  not  bar  a  recovery  for  the  plaintiff. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Saline  county;  the  Hon.  A.  W.  Lewis,  Judge, 
presiding. 

P.  J.  KoLB,  and  W.  F.  Scott,  (Bertrand  Walker, 
and  Robert  J.  Cary,  of  counsel,)  for  plaintiflf  in  error. 

SiGEL  Capel,  and  Dorris  &  Lewis,  for  defendant  in 
error. 

Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court : 

Defendant  in  error,  as  administratrix  of  the  estate  of 
George  W.  Newell,  deceased,  brought  suit  against  plaintiff 
in  error  in  the  circuit  court  of  Saline  county  to  recover 
damages  for  the  death  of  her  intestate. 

The  first  count  of  the  declaration  charges  that  the  de- 
ceased was  walking  on  Walnut  street,  in  tUe  city  of  Har- 
risburg,  with  due  care  and  caution  for  his  own  safety, 
and  while  attempting  to  cross  the  railroad  tracks  of  plain- 
tiff in  error  in  said  street  the  servants  of  said  plaintiff  in 
error  so  carelessly  propelled  and  ran  a  locomotive  engine 
upon  such  tracks  upon  and  against  the  said  George  Newell 
that  he  was  thereby  killed.  The  second  and  third  counts 
charge  failure  on  the  part  of  plaintiff  in  error  to  comply 
with  its  statutory  duty  to  ring  a  bell  or  souad  a  whistle  be- 
fore reaching  the  crossing  in  question. 

The  accident  occurred  on  October  2,  1910.  No  one  wit- 
nessed it,  and  there  was  therefore  no  direct  testimony  as 
to  how  it  occurred.  The  first  knowledge  that  anyone  had 
that  Newell  had  been  killed  was  when  his  body  was  found 
at  one  end  of  the  planking  of  the  street  crossing  over  the 
railroad  tracks,  and  his  head,  which  was  severed  from  the 
body,  was  found  at  the  other  end  of  the  planking.  The 
switch  engine  of  plaintiff  in  error  had  just  passed  over 
this  crossing  and  was  manned  by  the  engineer,  fireman  and 
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switching  crew,  but  none  of  the  crew  saw  the  deceased  be- 
fore he  was  killed. 

The  jury  returned  a  verdict  in  favor  of  the  defendant 

in  error  for  $I3CX>,  upon  which  judgment  was  rendered. 

This  judgment  was  affirmed  by  the  Appellate  Court  for  the 

Fourth  EHstrict,  and  the  judgment  of  the  Appellate  Court 

^  has  been  brought  up  for  review  by  writ  of  certiorari. 

The  evidence  was  conflicting  as  to  whether  the  bell  had 
been  rung  or  the  whistle  sounded  before  the  switch  engine 
crossed  Walnut  street,  and  also  as  to  whether  a  headlight 
was  displayed  from  the  tender  of  the  engine,  which  was 
being  propelled  backward.  Numerous  witnesses  testified 
on  behalf  of  plaintiff  in  error  that  the  deceased  was  intoxi- 
cated at  the  time  of  the  accident,  while  some  of  the  wit- 
nesses called  on  behalf  of  defendant  in  error  testified  that 
he  was  sober  at  that -time.  No  proof  whatever  was  offered 
as  to  any  fact  or  circumstance  which  would  tend  to  show 
that  the  deceased  was  in  the  exercise  of  due  care  and  cau- 
tion  at  the  time  of  the  accident.  At  the  close  of  the  evi- 
dence on  behalf  of  defendant  in  error,  and  again  at  the 
close  of  all  the  evidence,  the  plaintiff  in  error  asked  the 
court  to  give  a  peremptory  instruction  to  find  it  not  guilty. 
These  motions  were  denied.  The  grounds  urged  for  re- 
versal are,  the  action  of  the  court  in  refusing  to  direct  a 
verdict,  the  giving  of  various  instructions  on  behalf  of  de- 
fendant in  error,  and  the  refusal  to  give  a  number  of  in- 
structions asked  by  plaintiff  in  error. 

It  is  urged  that  the  trial  court  erred  in  refusing  to  di- 
rect a  verdict  for  the  reason  that  defendant  in  error  failed 
to  prove  ( I )  that  deceased  was  in  the  exercise  of  due  care 
for  his  own  safety  at  or  immediately  prior  to  the  time  of 
the  accident;  (2)  that  the  deceased  was  struck  on  the  Wal- 
nut street  crossing;  and  (3)  that  the  deceased  was  sober 
at  the  time  of  the  accident. 

One  of  the  instructions  complained  of  evidently  ex- 
pressed the  view  of  the  trial  court  as  to  the  necessity  of 
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proof  of  the  exercise  of  due  care  and  caution  on  the  part 
of  deceased  at  the  time  he  was  killed  and  no  doubt  fur- 
nishes the  reason  for  the  court's  refusal  to  direct  a  ver- 
dict.   That  instruction,  numbered  lo,  is  as  follows : 

''Upon  the  question  of  whether  George  Newell  was  in 
the  exercise  of  ordinary  care  for  his  own  safety  when  he 
lost  his  life,  the  court  instructs  you  that  if  you  believe, 
from  the  evidence,  that  he  was  killed  while  attempting  to 
cross  the  railroad  track  on  Walnut  street  and  that  no  one 
saw  the  accident,  then  you  are  warranted  in  finding,  from 
the  well-known  instinct  which  men  ordinarily  have  to  try 
to  preserve  their  lives  and  not  destroy  them,  that  he  was 
in  the  exercise  of  ordinary  care  for  his  own  safety,  unless 
you  further  believe,  from  the  evidence,  that  said  George 
Newell  was  under  the  influence  of  intoxicating  liquor  to 
Such  an  extent  as  to  render  him  incapable  of  exercising 
such  ordinary  care  or  as  to  make  him  reckless,  or  that  there 
were  other  circumstances  indicating  a  want  of  such  ordi- 
nary care." 

The, allegation  in  the  declaration  that  the  deceased  was 
in  the  exercise  of  due  care  and  caution  for  his  own  safety 
at  the  time  of  the  accident  was  a  necessary  and  material 
allegation  and  must  be  proven.  As  there  were  no  eye-wit- 
nesses to  the  occurrence  this  allegation  could  not  be  proven 
by  any  direct  testimony,  but  it  still  devolved  upon  defend- 
ant in  error  to  establish  the  exercise  of  ordinary  care  on 
the  part  of  her  intestate  by  the  highest  proof  of  which  the 
case  is  capable.  (Collison  v.  Illinois  Central  Railroad  Co. 
239  111.  532;  Stollery  v.  Cicero  Street  Railway  Co,  243 
id.  290.)  The  jury  were  not  warranted,  under  the  rules 
of  law  as  recognized  in  this  State,  in  presuming,  from  the 
mere  occurrence  of  the  accident  and  in  the  absence  of  any 
direct  testimony  as  to  how  it  occurred,  that  the  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety 
solely  because  of  the  well-known  instinct  which  men  ordi- 
narily have  to  preserve  their  lives  and  not  destroy  them, 


FA  '14.]      Newell  v.  C.  ,  C.  ,  C.  &  St.  L.  Ry.  Co.  509 

as  was  stated  in  the  tenth  instruction.  We  have  many 
times  had  occasion  to  discuss  the  proof  necessary  to  es- 
tablish the  exercise  of  due  care  and  caution  in  cases  where 
there  are  no  witnesses  to  the  accident  which  resulted  in 
death.  The  rule  as  applied  to  such  a  situation  as  is  here 
presented  was  accurately  stated  in  Collison  v.  Illinois  Cen- 
tral Railroad  Co,  supra,  where  an  instruction  similar  to  in- 
struction No.  10  was  given.  We  there  said  that  the  in- 
struction then  under  consideration  "informed  the  jury  that 
they  had  the  right  to  take  into  consideration,  with  the  other 
facts  and  circumstances  proven  in  the  case,  the  instinct 
which  naturally  leads  men  to  avoid  injury  and  preserve 
their  own  lives,  in  determining  whether  or  not  the  deceased 
was  using  due  care  for  his  own  safety.  The  instruction 
made  no .  reference  to  the  evidence  concerning  the  char- 
acter and  habits  of  the  deceased  in  respect  to  care,  but 
stated  the  broad  proposition  as  applying  to  all  men.  It 
is  true  that  there  is  an  instinct  of  self-preservation  com- 
mon to  all  and  that  such  instinct  raises  a  presumption 
against  an  affirmative  act  tending  to  destroy  life,  such  as 
suicide,  and  raises  a  presumption  as  to  the  conduct  of  a 
person  where  there  is  a  known  danger  to  be  avoided.  The 
presumption  is  based  upon  human  experience  that  a  man 
will,  in  the  presence  of  danger,  act  in  accordance  with  the 
instinct  of  self-preservation,  but  that  instinct  is  only  opera- 
tive when  danger  is  perceived.  The  law  recognizes  that 
there  are  persons  who  are  careless,  heedless  and  inatten- 
tive as  well  as  those  who  are  prudent  and  careful,  and 
that  the  instinct  of  self-preservation  does  not  uniformly 
lead  men  to  exercise  care  to  ascertain  whether  conditions 
exist  which  are  likely  to  inflict  injury.  To  establish  and 
apply  a  general  presumption  in  favor  of  care  would  obvi- 
ate the  necessity  of  making  proof  of  the  fact,  which  this 
court  has  uniformly  held  must  be  made.  Where  there  is 
no  eye-witness  to  the  killing  of  a  person,  his  administrator 
may  establish  the  exercise  of  ordinary  care  on  the  part  of 
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the  deceased  by  the  highest  proof  of  which  the  case  is 
capable.  {Missouri  Furnace  Co.  v.  Abend,  107  111.  44; 
Chicago  and  Atlantic  Railway  Co,  v.  Carey,'  115  id.  115; 
Illinois  Central  Railroad  Co.  v.  Nowicki,  148  id.  29.)  In 
the  latter  case  it  was  said  that  where  no  one  saw  the  kill- 
ing, direct  testimony  as  to  care  is  not  necessary  but  it  may 
be  inferred  from  the  circumstances  of  the  case.  Reference 
was  made  to  decisions  of  the  courts  of  two  other  States 
relating  to  the  instinct  of  self-preservation,  but  their  views 
were  not  endorsed  except  in  connection  with  evidence  as 
to  the  character  and  habits  of  the  deceased,  which  might 
make  the  presumption  applicable  to  the  particular  indi- 
vidual." 

In  discussing  this  question  in  St  oiler y  v.  Cicero  Street 
Railway  Co.  supra,  we  said :  "While  in  an  action  of  this 
nature  the  burden  is  upon  the  plaintiff  to  show  the  ex- 
ercise of  ordinary  care  to  avoid  the  injury,  to  prove  this, 
however,  does  not  require  direct  evidence  as  to  the  in- 
juries, but  such  care  on  his  part  may  be  inferred  from  the 
facts  and  circumstances  in  the  case.  Where  there  is  no  eye- 
witness to  the  killing  of  a  person,  his  administrator  may 
establish  the  exercise  of  ordinary  care  on  the  part  of  the 
deceased  by  the  highest  proof  of  which  the  case  is  capable, 
including  the  habits  of  deceased  and  any  other  facts  and 
circumstances  from  which  the  jury  might  rightfully  find 
that  he  was  exercising  such  care." 

Under  this  rule  a  plaintiff  is  not  permitted,  in  cases 
where  there  are  no  eye-witnesses,  to  merely  prove  the  acci- 
dent which  resulted  in  death  and  then  rely  upon  the  in- 
stinct of  self-preservation  common  to  all  men  to  establish 
the  exercise  of  due  care  and  caution  on  the  part  of  the 
deceased.  It  is  incumbent  upon  the  plaintiff  in  such  a  case 
to  prove  the  habits  of  the  deceased  as  to  sobriety,  as  to 
prudence  and  the  exercise  of  care  and  caution  in  the  or- 
dinary affairs  of  life,  and  as  to  any  other  particular  that 
would  tend  to  throw  light  upon  the  question  of  whether, 
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at  the  time  of  the  fatality,  he  was  likely  to  have  been  in 
the  exercise  of  ordinary  care.  In  the  absence  of  any  proof 
whatever  which  would  tend  to  show  that  the  deceased  was 
in  the  exercise  of  ordinary  care  for  his  own  safety,  the  de- 
fendant in  error  was  not  entitled  to  recover.  The  per- 
emptory instruction  asked  for  should  have  been  given  upon 
this  ground. 

As  the  case  must  be  remanded  for  a  new  trial  it  will 
be  necessary  to  note  some  of  the  other  points  raised. 

The  proof  was  sufficient  to  warrant  the  jury  in  finding 
that  Newell  was  struck  on  the  Walnut  street  crossing,  as 
alleged  in  the  declaration.  The  body  was  found  at  that 
point,  and  there  was  no  indication  that  it  had  been  struck 
at  any  other  place,  except  that  the  head  had  been  severed 
from  the  body  and  was  some  feet  distant  and  the  hat  of 
deceased  was  found  at  a  point  still  farther  from  the  body. 

Complaint  is  made  of  the  giving  of  six  instructions 
other  than  instruction  No.  lo.  By  the  second  instruction 
the  jury  were  informed  that  the  deceased  had  a  right  to 
use  any  part  of  Walnut  street  in  crossing  the  railroad  of 
plaintiff  in  error,  and  that  in  so  doing  he  "had  an  equal 
right  with  the  defendant  railway  company  to  pass  over 
said  railroad  track  of  the  defendant."  By  this  instruction 
the  jury  would  have  been  warranted  in  believing  that  the 
deceased  was  not  required  to  use  ordinary  care  in  cross- 
ing over  the  railroad  tracks  of  plaintiff  in  error,  or  that 
the  servants  of  plaintiff  in  error  were  required  to  use  the 
same  degree  of  care  and  caution  to  avoid  injuring  the  de- 
ceased as  he  was  required  to  use  to  avoid  being  injured. 
This  is  not  the  law.  Where  a  railroad  train  and  a  per- 
son traveling  on  the  highway  each  approaches  a  railroad 
crossing  at  the  same  time,  it  is  not  the  duty  of  the  com- 
pany to  stop  its  train,  but  it  is  the  duty  of  the  traveler, 
in  obedience  to  the  known  custom  of  the  country,  to  stop 
and  not  attempt  to  pass  in  front  of  the  advancing  train. 
(Toledo,  Wabash  and  Western  Railway  Co.  v.  Jones,  76 
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111.  311;  Chicago,  Burlington  and  Quincy  Railroad  Co,  v. 
Darner  ell,  81  id.  450.)  While  the  deceased  had  the  right 
to  pass  over  the  railroad  track  at  its  intersection  with  Wal- 
nut street,  it  was  incumbent  upon  him  to  use  ordinary  care 
for  his  own  safety  while  doing  so,  which  would  include 
observing  whether  a  train,  engine  or  cars  were  about  to 
pass  over  the  crossing.  This  instruction  should  not  have 
been  given. 

Instruction  No.  9  given  on  behalf  of  defendant  in  error 
is  as  follows : 

"You  are  instructed  that  although  you  may  believe, 
from  a  preponderance  of  the  evidence,  that  George  Newell, 
at  the  time  of  his  death  and  immediately  before,  was  in- 
toxicated, this  fact,  if  it  is  a  fact,  is  not,  of  itself,  a  bar 
to  recovery  by  the  plaintiff." 

While  this  instruction  correctly  states  an  abstract  propo- 
sition of  law,  it  was  improper  to  give  it  under  the  facts 
in  this  case.  If  the  deceased  was,  in  fact,  intoxicated  at 
the  time  of  the  accident,  that  was  a  fact  which  would  tend 
to  show  that  he  was  not  in  the  exercise  of  ordinary  care. 

The  other  instructions  given,  and  which  have  been  com- 
plained of,  were  proper. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
twelve  instructions  asked  on  behalf  of  plaintiff  in  error. 
Of  these,  refused  instructions  Nos.  3  and  10  correctly 
stated  the  rule  as  to  the  proof  required  of  the  exercise  of 
due  care  and  caution  on  the  part  of  deceased  at  the  time 
of  the  accident,  and  one  of  them  should  have  been  given. 
The  other  instructions  were  all  properly  refused.  Some  of 
them  were  clearly  improper  and  the  others  were  covered 
by  instructions  given. 

For  the  reasons  indicated,  the  judgment  of  the  Appel- 
late Court  is  reversed  and  the  cause  is  remanded  to  the 

circuit  court  for  a  new  trial.     „  j       »  j  j 

Reversed  and  remanded. 
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The  PEOPI.E  ex  rel,  John  W.  McPherson,  Appellee,  vs.  TiiE 
Western  Life  Indemnity  Company  et  al.  Appellants. 

Opinion  filed  February  21,  1914. 

1.  Mandamus — mandamus  is  governed  by  rules  of  pleading  ap- 
plicable to  other  actions  at  laxv.  The  action  of  mandamus  is  con- 
trolled by  the  rules  of  pleading  applicable  to  other  actions  at  law. 

2.  Same — a  mandamus  suit  abates  with  death  of  the  person  for 
whose  benefit  it  is  being  prosecuted.  A  mandamus  proceeding  is 
in  the  nature  of  a  personal  action,  which  abates  upon  the  death  of 
the  person  for  whose  benefit  it  is  being  prosecuted,  and  it  cannot 
be  prosecuted  by  his  personal  representatives  after  his  death  unless 
there  is  a  statute  providing  for  the  survival  of  the  action. 

3.  Same — zulten  a  mandamtis  proceeding  abates,  upon  death  of 
the  relator,  in  the  Appellate  Court.  A  mandamus  proceeding  to 
compel  a  life  insurance  company. to  accept  certain  premium  pay- 
ments from  the  relator  and  restore  him  to  his  membership  and  keep 
his  policy  of  insurance  in  force  abates  upon  the  death  of  the  re- 
lator while  the  case  is  pending  in  the  Appellate  Court,  and  his  wife 
cannot  be  substituted  as  relator  although  she  is  the  sole  beneficiary 
of  the  policy. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Ciratit  Court 
of  DeWitt  county ;  the  Hon.  W.  G.  Cochran,  Judge,  pre- 
siding. 

Thomas  J.  Graydon,  and  Herrick  &  Herrick,  for 
appellants. 

Ingham  &  Ingham,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

May  30,  191 2,  a  petition  for  mandamus  was  filed  by 
John  W.  McPherson,  in  the  name  of  the  People,  praying 
that  a  writ  of  mandamus  might  issue  against  the  Western 
Life  Ind*emnity  Company,  its  president  and  secretary,  com- 
manding them,  and  each  of  them,  to  accept  certain  pay- 

261  -  33 
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ments  from  said  McPherson  in  payment  of  the  premium 
upon  a  certain  life  insurance  policy  issued  by  said  company 
and  to  restore  the  petitioner  to  his  membership  and  keep 
and  treat  said  policy  of  insurance  and  contract  as  in  full 
force  and  effect  during  the  life  of  the  petitioner,  so  long 
as  he  continued  to  make  the  monthly  payments  as  required 
by  said  contract.  To  this  petition  a  general  and  special  de- 
murrer were  interposed,  which,  after  a  hearing,  the  court 
overruled.  Appellants  stood  by  their  demurrers,  and  being 
further  ruled  to  plead,  refused  to  do  so,  and  thereupon 
judgment  was  entered  against  them  by  default  and  a  writ 
of  mandamus  was  awarded  "against  them  as  prayed  in  the 
petition,  with  costs.  From  this  judgment  an  appeal  was 
prayed  to  the  Appellate  Court,  where  the  judgment  of  the 
trial  court  was  affirmed.  A*  certificate  of  importance  being 
granted,  this  appeal  was  perfected. 

Since  the  case  came  to  this  court  Laura  C.  McPherson, 
the  wife  of  John  W.  McPherson,  has  suggested  his  death 
and  moved  that  she  be  substituted,  which  motion  was  al- 
lowed. It  appears  from  this  motion  and  from  the  state- 
ments in  the  briefs  that  John  W.  McPherson  departed  this 
life  April  17,  1913,  while  the  case  was  still  in  the  Appellate 
Court,  but  the  fact  was  not  called  to  the  attention  of  that 
court.  The  first  question  presented  for  our  consideration 
is  whether  this  suit  must  abate  because  of  his  death. 

Under  the  statute  and  decisions  of  this  court  mwidamus 
is  governed  by  the  same  rules  of  pleading  applicable  to 
other  actions  at  law.  (Dement  v.  Rokker,  126  111.  174; 
People  V.  Board  of  Education,  236  id.  154.)  The  common 
law  rule  was  that  the  death  of  a  party  at  any  stage  of  the 
proceedings  abated  the  action.  A  distinction,  however,  was 
made  between  an  appeal  and  a  writ  of  error,  as  an  appeal 
divested  the  judgment  of  its  legal  effect,  and  the  rule  was, 
that  in  such  case,  if  the  action  was  one  that  did  not  sur- 
vive, the  whole  action  would  abate  before  final  judgment  in 
the  appellate  tribunal.    (5  Ency.  of  PI.  &  Pr.  786,  793,  794; 
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I   Contyn's  Digest,  71-73;    Green  v.   IV  at  kins,  6  Wheat. 
260.)    This  court  has  Stated  that  where  a  right  of  action  is 
so  entirely  personal  that  a  person,  by  contract,  cannot  place 
it  beyond  his  control  the  action  will  not  survive;   that,  as 
a  general  rule,  assignability  and  survivability  of  causes  of 
action  are  convertible  terms.     (Selden  v.  Illinois  Trust  and 
Savings  Bank,  239  111.  67.)     By  our  statute  on  abatement 
it  is  provided  that  certain  actions  shall  survive  the  death 
of  the  plaintiff  or  defendant,  but  mandamus  is  not  referred 
to  in  any  way  therein ;   neither  is  mandamus  mentioned  as 
one  of  the  actions  that  survive,  in  section  123  of  our  stat- 
ute on  administration.    It  appears  from  this  record  that  the 
wife  is  the  beneficiary  under  this  insurance  policy.     It  is 
conceded  that  she  is  the  only  one  that  could  recover  under 
it  and  that  the  representative  of  the  deceased,  after  his 
death,  would  not  have  any  interest  in  said  policy,  hence 
the  action  would  not  survive  "to  the  heir,  devisee,  executor 
or  administrator,"  under  section  10  of  the  Abatement  act. 
Section  8  of  our  statute  on  mandamus  provides  that  the 
"death,  resignation  or  removal  from  office,  by  lapse  of  time 
or  otherwise,  of  any  defendant,  shall  not  have  the  effect  to 
abate  the  suit,  but  his  successor  may  be  made  a  party  there- 
to," etc.    We  do  not  find  in  said  statute  any  other  provision 
afTecting  the  survival  of  a  mandamus  proceeding  on  the 
death  of  any  one  of  the  parties.    Under  the  authorities  al- 
ready cited,  a  mandamus  action  would  not  survive  on  the 
death  of  any  of  the  parties  to  the  action  unless  so  provided 
by  statute,  and  that  is  the  settled  rule,  so  far  as  we  are 
advised,  at  the  present  time  in  all  jurisdictions.    "The  rules 
of  law  and  practice  as  to  abatement  by  death,  etc.,  in  cases 
of  mandamus  are  the  same  as  in  personal  actions."     (Tap- 
ping on  Mandamus,  446;    Statute  of  9  Anne,  chap.  20, 
sec    I.)     Proceedings  for  mandamus  being  in  the  nature 
of  a  personal  action,  it  follows,  necessarily,  that  they  abate 
upon  the  death  of  the  person  in  whose  behalf  they  have 
been  instituted.     They  cannot,  therefore,  be  prosecuted  by 
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the  personal  representatives  of  the  relator  after  his  death. 
(High  on  Ex.  Legal  Rem. — 3d  ed. — sec.  437.)  Wnen  the 
relator  in  a  mandamus  proceeding  is  a  private  individual 
and  is  the  real  party  in  interest,  death  operates  as  ^Ln  abate- 
ment of  the  action.  13  Ency.  of  PL  &  Pr.  755;!  26  Cyc. 
420;  I  id.  69;   United  States  v.  Boutzvell,  17  Wall\  604. 

While  a  mandamus  proceeding  was  pending  whl^reby  it 
was  sought  to  compel  the  defendant  to  surrender  the  office 
of  mayor  of  the  city  of  Cumberland,  Maryland,  the  peti- 
tioner died,  and  his  personal  representative  sought  to  prose- 
cute the  case  in  his  name  on  the  ground  that  while  the 
prayer  of  the  petitioner  could  not  be  answered  by  installing 
him  into  office,  yet  his  right  to  the  office  could  be  decided 
and  his  representative  might  recover  his  costs  and  damages. 
The  court  held  that  the  main  object  of  the  mandamus  be- 
ing to  induct  the  petitioner  into  office,  when  that  became 
impossible  the  right  to  the  writ  ceased  and  all  its  incidents 
fell  with  it,  as  the  accessory  follows  the  principal,  and  that 
it  would  not  be  proper  to  entertain  the  suit  for  a  purpose 
entirely  incidental.  {Boose  v.  Humbird,  27  Md.  i.)  In 
this  case  the  main  object  of  issuing  the  writ  was  to  compel 
the  appellants  to  restore  the  petitioner  to  membership  in 
said  insurance  company  and  to  keep  and  treat  his  policy  or 
contract  of  insurance  in  force  during  his  life.  It  is  con- 
ceded by  counsel  for  appellee  that  the  only  part  of  the 
prayer  of  the  petition  that  could  now  be  enforced  would  be 
to  compel  the  appellants  to  accept  and  apply  on  the  policy 
the  payments  of  premium  tendered  to  them  before  the  death 
of  McPherson.  The  acceptance  of  this  money  was  a  mere 
incident  to  restoring  the  original  relator  to  his  membership 
in  the  said  insurance  company  and  treating  his  policy  as 
in  force.  The  rights  of  the  present  relator,  the  widow  of 
John  W.  McPherson,  were  fixed,  under  this  policy,  at  the 
date  of  the  death  of  her  husband.  If  the  husband  had  a 
right  to  be  restored  to  membership  in  accordance  with  the 
allegations  of  the  petition  anfl  the  judgments  of  the  trial 
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and  Appellate  Courts,  then  the  widow  would  have  a  right 
to  recover  as  beneficiary  under  said  insurance  policy.  On 
reason  and  authority  it  must  be  held  that  this  action  abated 
on  the  death  of  the  original  relator.  ^^^^^^  ^^^^^^^ 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Ernest  Harrison,  Plaintiff  in  Error. 

Opinion  filed  February  21,  1914. 

1.  Criminal  law — principle  upon  which  statements  accusing 
a  person  of  crime  are  admitted  in  evidence.  The  principle  upon 
which  statements  made  in  the  presence  of  one  accused  of  crime  are 
admitted  in  evidence  against  him  is,  that  his  silence,  when  he 
might,  and  naturally  would,  deny  the  accusations  of  guilt  if  they 
were  untrue,  is  regarded  as  an  acquiescence  in  their  truth  and  an 
implied  admission  of  guilt. 

2.  Same — when  statements  in  nature  of  accusations  are  not  ad- 
missihle.  Unless  the  words  or  conduct  of  the  accused,  under  the 
circumstances,  are  such  that  it  is  a  natural  and  reasonable  infer- 
ence that  he  admitted  the  truth  of  the  accusing  statements,  such 
statements  are  not  admissible  against  him. 

3.  Same — general  denial  of  whole  statement  is  sufficient.  If  the 
person  in  whose  presence  a  statement  is  made  charging  him  with 
crime  or  complicity  therein  makes  a  general  denial  of  the  whole 
statement  the  statement  is  not  admissible  against  him,  and  he  is 
not  required  to  deny  the  statement  in  the  language  in  which  it  is 
made  or  in  detail. 

4.  Same — rule  respecting  admissibility  of  Accusations  denied  in 
ivhole  or  in  part.  If  a  person  is  charged  with  crime  and  he  un- 
equivocally denies  the  accusation,  and  this  is  the  substance  of  the 
whole  conversation,  the  accusing  statements  are  not  admissible; 
but  if  he  makes  a  reply  admitting  the  truth  of  the  statement,  wholly 
or  in  part,  both  the  statement  and  reply  are  competent  evidence. 

5.  Same — what  is  a  sufficient  denial  of  the  accusing  statement. 
Where  a  statement  is  made  in  the  presence  of  a  person  charging 
him  with  crime,  and  such  person,  after  the  statement  is  finished, 
calls  his  accuser  a  liar  in  profane  terms,  the  statement  must  be  re- 
garded as  sufficiently  denied  and  no  part  of  it  is  admissible. 
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6.  Same — when  testimony  of  physicians  tending  to  show  rape 
is  not  admissible.  On  the  trial  of  persons  charged  with  kidnap- 
ping a  girl  for  ransom,  the  acts  done  by  one  of  the  defendants  in 
the  course  of  the  kidnapping  may  be  proved  even  though  they  in- 
cidentally involve  proof  of  rape,  and  the  same  is  true  as  respects 
proof  of  the  general  appearance  and  the  condition  of  the  girl  on 
her  return,  but  it  is  error  to  permit  independent  proof  of  the  crime 
of  rape  by  allowing  physicians  to  testify  as  to  the  results  of  their 
examination  of  the  girl. 

7.  Same — what  should  be  embodied  in  instruction  as  to  weigh- 
ing testimony  of  accused.  An  instruction  which  singles  out  the  ac- 
cused from  all  other  witnesses  and  calls  the  jury*s  attention  to  his 
interest,  or  to  some  other  circumstance  which  may  affect  his  credi- 
bility, ought  not  to  be  given  without  also  telling  the  jury  that  the 
same  test  applies  to  all  witnesses,  the  same  as  to  the  accused. 

8.  Same — when  defect  in  one  instruction  is  cured  by  another. 
If  two  instructions,  taken  as  a  whole  and  read  together,  contain  a 
correct  statement  of  the  rule  respecting  the  test  of  the  credibil- 
ity of  the  accused  as  a  witness  the  accused  cannot  be  said  to  be 
prejudiced,  although  one  of  such  instructions,  considered  alone, 
was  incomplete. 

9.  Same — when  an  instruction  as  to  confession  should  be  lim- 
ited to  one  defendant.  Where  the  confe^ion  of  one  of  the  two 
defendants  implicates  the  other  but  is  not,  under  the  circumstances, 
admissible  in  evidence  against  such  other,  it  is  error  to  give  an 
instruction  authorizing  the  jury,  if  they  believe  the  whole  confes- 
sion is  true,  to  act  upon  it  as  true ;  and  the  error  is  not  cured  by 
the  fact  that  other  instructions  limit  the  consideration  of  such 
confession  to  the  defendant  who  made  it. 

10.  Same — giving  several  instructions  announcing  single  rule  of 
law  is  improper.  The  giving  of  five  instructions  stating,  in  vary- 
ing language,  but  a  single  rule  of  law  is  improper,  as  tending  to 
unduly  impress  the  single  principle  announced  upon  the  minds  of 
the  jurors  to  the  possible  exclusion  of  others  equally  important. 

11.  Same — Ziehen  crime  of  kidnapping  for  ransom  is  complete. 
The  crime  of  kidnapping  for  ransom  is  complete  when  the  person 
is  seized  and  carried  away  with  the  intention  of  secretly  confining 
her  against  her  will,  for  the  purpose  of  extorting  ransom  or  money 
or  other  valuable  thing,  and  the  fact  that  the  offender  subsequently 
changes  his  purpose  and  commits  a  rape  upon  the  girl  does  not  re- 
lieve him  from  responsibility  for  the  first  crime. 

12.  Same — complete  proof  of  corpus  delicti,  independent  of  con- 
fessions, is  not  required.  While  the  corpus  delicti  cannot  be  proved 
by  confessions,  alone,  yet  complete  proof  of  the  corpus  delicti,  in- 
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dependent  of  confessions,  is  not  required ;  and  if  there  is  evidence, 
independent  of  the  confessions  of  the  accused,  tending  to  prove 
the  crime  and  showing  prima  facie  that  the  crime  charged  has  been 
committed,  then  evidence  connecting  the  accused  with  the  crime, 
including  his  confessions,  if  any,  is  admissible. 

13.  Same — what  is  not  essential  to  the  crime  of  kidnapping  for 
ransom.  The  kidnapping  of  a  person  with  the  intent  and  purpose 
of  holding  her  for  ransom  constitutes  the  offense,  and  it  is  not 
essential  to  prove,  in  addition  to  such  facts,  some  act  done  toward 

,  obtaining  the  ransom  or  circumstances  tending  to  prove  such  act 

• 

14.  Same — persons  charged  with  kidnapping  are  entitled  to  in- 
struction  that  they  cannot  be  punished  for  rape.  Defendants  who 
are  being  tried  under  an  indictment  charging  them  with  kidnap- 
ping a  girl  for  ransom  are  entitled  to  have  the  jury  instructed  that 
they  cannot  be  punished,  under  such  indictment,  for  the  crime  of 
rape,  even  though  the  jury  might  believe  that  they,  or  one  of  them, 
had  committed  a  rape. 

Writ  of  Error  to  the  Ciraiit  Court  of  Marion  county; 
the  Hon.  Albert  M.  Rose,  Judge,  presiding. 

t 

W.  F.  BuNDY,  and  Charles  Wham,  for  plaintiff  in 
error. 

P.  J.  LucEY,  Attorney  General,  Samitel'  H.  Finn, 
State's  Attorney,  and  Arthur  R.  Roy,  for  the  People. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

Ernest  Harrison  and  Frank  Sullens  were  indicted  for 
kidnapping  for  ransom,  were  convicted  and  sentenced  to 
twenty-five  years'  imprisonment  in  the  penitentiary,  and 
Harrison  has  sued  out  a  writ  of  error. 

Sullens  was  eighteen  years  old,  Harrison  twenty-six. 
Sullens,  upon  being  arrested,  made  a  confession  to  the 
officers,  and  afterwards,  while  in  jail,  made  statements  at 
different  times  which  were  introduced  in  evidence  and  his 
guilt  is  not  now  in  question.  He  also  testified  at  the  pre- 
liminary examination  but  not  on  the  trial.  The  victim  of 
the  crime  was  a  school  girl  just  two  months  under  sixteen 
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years  old,  who  lived  with  her  father  in  the  city  of  Salem. 
About  nine  o'clock  in  the  evening  of  March  13,  1913,  as 
she  was  returning  from  a  picture  show  which  she  had  at- 
tended with  a  girl  friend,  she  was  accosted  a  short  dis- 
tance from  her  home  by  Frank  SuUens,  whom  she  knew  by 
• 

sight  as  the  son  of  the  night  marshal  of  the  town  but  had 
never  spoken  to.  He  called  to  her  to  wait,  and  she  did  so, 
supposing  him  to  be  a  neighbor  boy.  When  he  came  up  he 
asked  where  her  brother  was,  and,  walking  with  her  toward 
her  home,  told  her  that  she  and  her  brother  must  be  careful 
as  there  were  men  on  watch  to  catch  them  on  her  father's 
account,  because  her  father  had  been  prosecuting  some  of 
the  "boot-leggers."  As  they  approached  the  walk  leading 
to  the  house  Sullens  seized  her  by  the  throat,  threatening 
to  kill  her  if  she  cried  out,  threw  her  down  on  the  cement 
walk  and  bumped  her  head  against  it  until  she  became  un- 
conscious. The  next  thing  she  remembered  was  being  in  a 
field  with  Sullens  and  struggling  to  get  away  from  him, 
but  he  compelled  her  to  walk  up  and  down  along  a  railroad 
track  somewhere.  She  did  not  remember  leaving  the  rail- 
road track,  but  she  again  became  conscious  in  a  field  Hear 
a  slaughter-house  and  struggled  to  get  away.  She  fainted 
again  and  knew  nothing  more  until  she  regained  conscious- 
ness in  the  loft  of  the  slaughter-house  barn  the  next  morn- 
ing. She  was  alone.  She  got  down  and  went  home.  She 
was  in  a  dazed  condition.  Physicians  were  called,  who  dis- 
covered bruises  on  her  person,  an  injury  to  her  head  caused 
by  a  severe  blow,  her  face,  lips  and  neck  swollen,  the  prints 
of  a  thumb  and  fingers  on  the  sides  of  her  neck,  and  condi- 
tions indicating  that  a  rape  had  been  committed  upon  her. 
She  did  not  recover  her  normal  mental  condition  for  sev- 
eral days.  Soon  after  her  return  to  her  father's  house 
Sullens  was  arrested  the  same  forenoon  and  stated  that 
Harrison  had  hired  him  to  do  what  he  had  done.  His 
statement  was  taken  down  in  writing  and  signed  by  him, 
saying  that  Harrison  had  given  him  five  dollars  the  night 
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before  the  crime  was  committed  to  kidnap  the  girl,  take 
her  to  the  old  coal  mine  and  turn  her  over  to  Harrison  to 
hold  her  for  a  ransom  or  reward.  Upon  his  statement 
Harrison  also  was  arrested  between  two  and  three  o'clock 
in  the  afternoon  of  the  same  day. 

It  has  been  argued  that  the  evidence  is  insufficient  to 
establish  the  corpus  delicti  or  to  connect  the  plaintiff  in  er- 
ror with  the  commission  of  the  crime.  Since  error  occurred 
on  the  trial  for  which  the  judgment  must  be  reversed,  we 
shall  not  discuss  the  evidence  further  than  may  be  necessary 
to  the  consideration  of  the  errors  so  appearing  in  the  record. 

Immediately  upon  Harrison's  arrest  he  demanded  to  be 
confronted  with  SuUens  and  was  taken  to  the  jail,  where, 

I 

in  the  presence  of  the  sheriff,  two  deputy  sheriffs  and  sev- 
eral other  witnesses,  an  interview  took  place  between  the 
two.  A  conversation  took  place  in  which  Sullens  made 
statements  incriminating  Harrison,  and  these  statements, 
together  with  the  whole  conversation,  were  introduced  in 
evidence  against  Harrison  over  his  objection.  In  the  course 
of  this  interview  the  paper  which  Sullens  had  signed  was 
read  aloud  in  Harrison's  hearing,  and  was  characterized  by 
him,  with  much  profanity,  as  a  lie.  One  of  the  witnesses 
testified  that  before  the  paper  was  read  Harrison  asked  Sul- 
lens, "What  is  all  this  stuflf  you  have  been  telling  on  me?" 
and  when  Sullens  declared  it  was  true,  answered,  with  an 
oath,  that  it  was  a  lie,  and  when  it  was  read  he  merely 
shrugged  his  shoulders.  As  to  what  occurred  at  the  begin- 
ning of  the  interview  he  agrees  with  the  other  three  wit- 
nesses who  gave  an  account  of  it,  but  he  disagrees  with 
them  in  their  statement  that  when  the  paper  was  read  Har- 
rison said  it  was  a  lie.  Another  of  the  witnesses  testified 
that  he  did  not  think  Harrison  denied  all  the  statements 
made  by  Sullens.  His  testimony  as  to  what  was  said,  how- 
ever, indicated  that  Harrison  did  deny  everything  that  Sul- 
lens said.  The  witness  explained  that  Harrison  said  that 
Sullens  was  a  liar,  but  the  witness  did  not  understand  that 
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remark  as  applying  to  the  statement  at  the  time.     He  said 
the  statement  was  read  over  to  Sullens,  he  was  asked  if  it 
was  true  and  said  it  was,  and  then  Harrison  said  to  him 
that  he  was  a  liar.     The  witness  said  he  understood  that 
Harrison  was  addressing  his  remarks  to  Sullens  and  not 
particularly  to  the  statements  made.    The  witness  was  un- 
able to  state  any  particular  thing  which  he  thought  was  not 
denied,  and  we  are  unable  to  see  any  ground  for  saying 
that  a  statement  has  not  been  denied  when  the  person  to 
whom  it  is  addressed  tells  the  person  making  it,  at  its  con- 
clusion, that  he  is  a  liar.     It  is  not  necessary  to  deny  the 
statement  in  the  language  in  which  it  is  made  or  in  detail. 
A  general  denial  of  the  whole  statement  is  sufficient.    The 
principle  on  which  statements  made  in  the  presence  of  a 
person  accused  of  crime  are  received  in  evidence  Against 
him  is  that  his  silence,  when  he  might,  and  naturally  would, 
deny  statements  imputing  guilt  to  him  if  they  were  untrue, 
is  regarded  as  an  acquiescence  in  their  truth  and  an  implied 
admission  of  guilt.      (Ackerson  v.  People,   124  111.   563; 
Matthews  v.  State,  55  Ala.  187;   State  v.  Walker,  78  Mo, 
380;  Richards  v.  State,  82  Wis.  172;   Wharton  on  Crim. 
Evidence, — 8th  ed. — sec.   679;    Underbill  on  Crim.   Evi- 
dence,  sec.  122.)     Unless  the  words  or  conduct  of  the  ac- 
cused, under  the  circumstances,  is  such  that  it  is  a  natural 
and  reasonable  inference  that  he  admitted  the  truth  of  the 
charge,   such   statements   are   inadmissible.      (O'Hearn  v. 
State,  79  Neb.  513;   Merrizveather  v.  Commonwealth,  118 
Ky.  870.)     If  a  defendant  is  charged  with  a  crime  and 
unequivocally  denies  it,  and  this  is  the  whole  conversation, 
it  cannot  be  introduced  in  evidence  against  him  as  an  ad- 
mission.    {Fitzgerald  v.  Williams,  148  Mass.  '462;    Ware 
V.  State,  96  Ga.  353.)     If  he  makes  a  reply  admitting  the 
truth  of  the  statement,  wholly  or  in  part,  both  the  state- 
ment and  reply  are  competent  evidence.    Commonwealth  v. 
Kenney,  12  Mete.  235;   Commonwealth  v.  Trefethen,  157 
Mass.  180. 
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In  his  written  statement  Sullens  said  that  on  Wednes- 
day night,  March  12,  about  seven  o'clock  in  the  evening, 
Harrison  gave  him  five  dollars  in  the  rear  of  the  Dr.  Green 
building,  across  the  street  from  tlie  city  hall,  and  that  for 
that  consideration  he  agreed  to  kidnap  the  girl  and  turn  her 
over  to  Harrison,  who  was  to  hold  her  for  ransom  or  re- 
ward, and  that  before  entering  into  the  contract  Harrison 
gave  him  several  drinks  of  whisky.  One  witness  testified 
that  when  the  statement  was  read  to  Harrison  the  witness 
asked  him  if  it  was  true  that  he  was  at  that  place  at  that 
time,  back  of  the  restaurant,  and  Harrison  said  it  was 
not  true;  that  he  wasn't  ever  back  there  but  that  ne  had 
met  Sullens  on  the  cast  side  of  the  street,  near  the  Sullens 
barber  shop,  and  stepped  off  the  walk  there  back  into  a 
shed  and  gave  him  a  drink  one  night  that  week  but  he 
didn't  remember  what  night,  but  that  being  back  of  the 
restaurant  was  absolutely  false.  Another  witness  testified 
that  Harrison  first  denied  seeing  Sullens  at  all  that  day, 
but  finally  said  that  he  did  see  him  in  the  afternoon,  across 
the  street,  and  had  given  him  a  drink  of  whisky  across  the 
street,  between  the  barber  shop  and  Hull's  store  on  the  east 
side  of  Broadway,  and  that  Harrison  said  there  were  no 
witnesses  who  could  prove  that  they  saw  him  in  the  pres- 
ence of  Sullens  near  the  Green  building  on  the  night  of 
March  12  or  near  the  Eagan  restaurant.  A  third  witness 
testified  that  Harrison  positively  denied  having  been  on  the 
west  side  of  Main  street,  around  the  Green  building,  in 
company  with  Sullens  that  night,  but  said  that  he  had  been 
with  him  on  the  east  side  of  Broadway,  between  the  Hull 
building  where  Hull  has  his  little  store  and  the  barber  shop, 
and  they  drank  together  there.  There  was  nothing  in  these 
statements  that  had  any  tendency  to  show  Harrison's  guilt. 
They  were  entirely  immaterial  on  that  question.  They  ex- 
plicitly denied  Sullens'  statement.  Whether  at  another  time 
and  place  than  that  mentioned  by  Sullens,  Harrison  and 
Sullens  had  drank  together  had  no  tendency  to  throw  any 
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light  upon  the  question  whether  Harrison  had  induced  Sul- 
lens  to  commit  this  crime.  Harrison's  statement  had  no 
tendency  to  show  that  Sullens'  statement,  or  any  part  of 
it,  was  true.  No  part  of  the  conversation  at  the  jail  when 
Sullens'  statement  was  read  was  admissible  in  evidence 
against  Harrison,  and  his  objections  to  it  should  have  been 
sustained. 

The  court  permitted  two  physicians  and  other  witnesses, 
over  the  objection  of  plaintiff  in  error,  to  describe  the  phy- 
sical condition  of  the  girl  after  her  return  home  the  morn- 
ing after  the  kidnapping,  her  disheveled  hair,  her  bloody, 
soiled  and  disordered  clothing,  her  swollen  face  and  neck, 
her  bruised  body,  and  conditions  indicating  the  commis- 
sion of  a  rape  upon  her.  The  proof  of  the  acts  done  by 
one  of  the  defendants  in  the  course  of  the  kidnapping  was 
proper  though  it  incidentally  involved  proof  of  a  rape.  But 
the  defendants  were  not  charged  with  rape,  and  the  inde- 
pendent proof  of  that  crime  was  incompetent.  The  condi- 
tions testified  to  had  no  .tendency  to  throw  any  light  on  the 
kidnapping  alleged  to  have  occurred  the  night  before.  Evi- 
dence of  the  commission  of  another  crime  than  that  with 
which  the  defendant  is  charged  is  not  competent  unless  it 
tends  to  prove  guilt  of  the  crime  charged  or  is  a  part  of  the 
transaction.  (Farris  v.  People,  129  111.  521 ;  People  v.  Jen- 
nings, 252  id.  534;  People  v.  Gibson,  255  id.  302.)  It  is 
suggested  that  the  evidence  is  admissible  to  show  that  the 
girl  had  not  gone  willingly  but  was  taken  by  force.  There 
was  no  question  of  this  kind  in  the  case.  There  was  no 
evidence  or  claim  that  she  had  gone  willingly.  The  testi- 
mony as  to  her  general  appearance  and  condition  upon  her 
return  was  admissible,  but  not  the  evidence  of  the  physi- 
cians' examination  and  the  circumstances  tending  to  prove 
the  rape. 

Exception  was  taken  to  the  following  instruction : 
"The  court  instructs  the  jury  that  although  the  defend- 
ant Harrison  in  this  case  had  a  right  to  be  sworn  and 
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to  give  testimony  in  his  own  behalf,  yet  the  jury  are  not 
bound  to  believe  his  testimony,  but  his  credibility  and  the 
weight  to  be  given  to  his  testimony  are  matters  exclusively 
for  the  jury,  and  in  determining  the  weight  you  will  give 
his  testimony  you  riiay  take  into  consideration  his  interest 
in  the  result  of  the  case,  and  you  may  also  take  into  con- 
sideration the  fact,  if  such  be  the  fact,  that  he  has  been 
contradicted  by  other  credible  witnesses  or  by  facts  and 
circumstances  shown  on  the  trial." 

The  tests  by  which  the  credibility  pf  a  defendant  in  a 
criminal  case  who  becomes  a  witness  in  his  own  behalf  is 
to  be  determined  are  the  same  as  are  legally  applied  to  any 
other  witness.  The  defendant's  relation  to  the  case  is  dif- 
ferent from  that  of  any  other  witness,  and  if  any  instruc- 
tion in  regard  to  the  method  of  determining  his  credibility 
is  to  be  given,  he  must  necessarily  be  particularly  singled 
out  and  the  attention  of  the  jury  called  specially  to  him. 
It  is  proper  to  tell  the  jury  that  a  particular  test  of  credi- 
bility may  be  applied  to  the  defendant's  testimony,  as  the 
fact  (if  such  is  the  fact)  that  he  has  been  contradicted  by 
other  witnesses,  or  that  if  he  has  willfully  testified  falsely 
to  a  material  fact  his  testimony  may  be  entirely  rejected  un- 
less corroborated.  Such  an  instruction,  coupled  with  the 
requirement  stated  in  the  instruction  that  the  same  tests 
apply  to  all  other  witnesses  as  to  the  defendant,  has  been 
approved  in  many  cases,  among  which  are  Hirschman  v. 
People,  loi  111.  568,  Rider  v.  People,  no  id.  ti,  Siebert 
V.  People,  143  id.  571,  Williams  v.  People,  196  id.  173, 
McCracken  v.  People,  209  id.  215,  Crocker  v.  People,  213 
id.  287^  Maguire  v.  People,  219  id.  16,  and  Spears  v.  Peo- 
ple, 220  id.  72.  An  instruction  w^hich  singles  out  the  de- 
fendant, alone,  from  all  the  other  witnesses  and  calls  the 
jury's  attention  to  his  interest,  or  to  some  other  circum- 
stance which  may  affect  his  credibility,  ought  not  to  be  given 
without  also  telling  the  jury  that  the  same  test  applies  to 
all  the  witnesses  in  the  case  as  well  as  to  the  defendant. 
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In  an  instruction  given  at  the  defendant's  request  the  court 
told  the  jury  that  the  defendant  was  a  competent  witness, 
and  that  he  differed  from  other  witnesses  only  in  the  fact 
that  he  was  the  defendant  charged  and  being  tried,  which 
might  be  taken  into  consideration  in  passing  on  his  credi- 
bility, but  in  every  other  respect  his  testimony  must  be 
treated  the  same  as  that  of  every  other  witness  who  had 
testified  in  the  case  and  was  subject  to  like  tests  for  the 
purpose  of  determining  the  reliance  to  be  placed  on  it,  and 
that  the  jury  had  no  right  to  refuse  to  consider  or  to  dis- 
regard his  testimony  through  mere  caprice  or  merely  be- 
cause he  was  the  defendant.  These  two  instructions  were 
an  accurate  statement  of  the  law,  and  it  was  not  injurious 
to  the  defendant  that  they  were  given  as  two  instructions 
and  not  included  in  one. 

The  following  instruction  was  given  and  excepted  to: 

"If  you  believe  from  the  evidence,  beyond  a  reasonable 

doubt,  that  the  defendant   Sullens   made  any  confession 

freely  and  voluntarily  of  the  crime  charged  in  the  indict- 

« 

ment,  it  is  the  duty  of  the  jury  to  consider  said  confession 
together  with  all  the  other  testimony,  and  if  the  jury  be- 
lieve the  whole  confession  to  be  true  they  may  act  upon 
the  whole  as  true,  and  the  jury  are  at  liberty  to  judge  of  it, 
like  all  other  evidence,  by  all  the  circumstances  of  the  case." 
Sullens  at  different  times  made  several  confessions, 
which  were  given  in  evidence  against  him.  This  instruc- 
tion, however,  was  not  limited  to  Sullens,  but  informed  the 
jury  that  if  they  believed  the  whole  confession  to  be  true 
they  might  act  upon  it  as  true.  The  confessions  were  not 
evidence  against  Harrison,  but  the  jury  were  told  they  might 
act  upon  the  whole  confession  as  true, — ^that  which  affected 
Harrison  as  well  as  that  which  affected  Sullens.  This  in- 
struction was  erroneous,  and  the  fact  that  other  instruc- 
tions limited  the  jury  in  their  consideration  of  Sullens' 
statements  as  affecting  Harrison  to  those  made  in  Harri- 
son's presence  did  not  correct  the  error.     One  instruction 
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permitted  them  to  consider  all  the  cdnfessions  as  evidence 
against  Harrison,  the  other  limited  their  consideration  to 
confessions  made  in  Harrison's  presence,  and  we  cannot 
know  which  they  followed. 

The  objections  made  to  the  giving  and  refusing  of  in- 
structions in  regard  to  the  consideration  to  be  given  to 
Harrison's  conduct  at  the  time  of  Sullens'  confessions,  and 
the  effect  of  those  confessions  as  against  Harrison,  are  dis- 
posed of  by  the  discussion  of  the  competency  of  Sullens' 
statements  against  Harrison.  The  exclusion  of  these  con- 
fessions would  leave  no  basis  for  such  instructions. 

Instructions  Nos.  i6,  17,  18,  20  and  22  given  at  the 
request  of  the  People  all  told  the  jury  that  if  they  be- 
lieved from  the  evidence,  beyond  a  reasonable  doubt,  that 
Sullens  committed  the  crime  and  that  Harrison  advised  and 
encouraged  him  to  do  so,  then  Harrison  would  be  consid- 
ered a  principal  and  both  defendants  should  be  found  guilty. 
They  announced,  in  varying  language,  a  single  rule  of  law, 
and  one,  only,  should  have  been  given.  The  repetition  of 
the  same  instruction  so  many  times  would  unduly  impress 
the  single  principle  announced  upon  the  jurors'  minds,  to 
the  exclusion,  perhaps,  of  others  equally  important. 

The  fourth  and  seventh  instructions  were  duplicates, 
and  only  one  should  have  been  given. 

Instruction  No.  7  asked  by  the  plaintiff  in  error  was 
refused.  It  told  the  jury  that  although  they  might  believe 
that  Sullens  seized  the  girl  with  the  intention  of  holding 
her  for  ransom  but  that  he  afterward  held  her  solely  for 
the  purpose  of  committing  a  rape  on  her,  yet  they  could 
not  find  him  guilty.  The  statute  denounces  the  crime  of 
kidnapping  with  intent  to  secretly  confine  in  thfs  State  any 
person  against  his  will  for  the  purpose  of  extorting  ransom 
or  money  or  other  valuable  thing.  The  crime  is  complete 
when  the  person  is  seized  and  carried  off  with  the  intent 
and  for  the  purpose  mentioned  in  the  statute.  A  subse- 
quent change  of  purpose  on  the  part  of  the  criminal  does 
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not  relieve  him  from  responsibility  for  the  crime  already 
committed. 

Refused  instruction  No.  8  informed  the  jury  that  the 
crime  charged  in  the  indictment  must  be  established  to  the 
satisfaction  of  the  jury,  beyond  all  reasonable  doubt,  by 
evidence  in  the  case,  independent  of  the  admissions  or  con- 
fessions of  Sullens.    This  required  the  jury  to  entirely  dis- 
regard the  confessions  of  Sullens  and- was  wrong.    The  true 
rule  was  stated  in  defendants*  instruction  No.  22,  which  in- 
formed the  jury  that  the  corpus  delicti  could  nOt  be  proved 
by  confessions,  alone,  but  that  there  must  also  be  evidence, 
independent  of  the  confessions,  which  tends  to  establish  the 
crime  of  kidnapping  for  ransom.    The  plaintiff  in  error  ob- 
jects to  the  modificatiort  of  this  instruction,  which,  as  asked, 
stated  that  before  they  could  convict,  the  jury  must  believe 
from  the  evidence  in  the  case,  independent  of  the  confes- 
sions of  Sullens,  that  the  crime  of  kidnapping  for  ransom 
had  been  committed.     Complete  proof  of  the  corpus  de- 
licti, independent  of  the  confession  of  the  accused,  is  not 
required.     If  there  is  evidence,  independent  of  the  confes- 
sion, tending  to  prove  the  crime  and  showing  prima  facie 
that  the  crime  charged  has  been  committed,  then  evidence 
connecting  the  defendant  with  the  crime,  including  his  con- 
fession, if  any,  is  admissible.     (Underbill  on  Crim.  Evi-' 
dence, — 2d  ed. — sec.  147;    i  Elliott  on  Evidence,  sec.  292; 
Bergen  v.  People,  17  111.  426;    People  v.  Hannibal,  259 
id.  512;    United  States  v.  Williams,  i  Cliff.  53;   People  v. 
Badgley,  16  Wend.  53 ;  Winslow  v.  State,  76  Ala.  42 ;  State 
V.  Jacobs,  21  R.  I.  259;  State  v.  Knapp,  70  Ohio  St.  380; 
Gantling  v.  State,  41  Fla.  587;  People  v.  Jones,  123  Cal. 
65;  Commonwealth  v.  Tarr,  4  Allen,  315;  Commonwealth 
V.  McCann,  97  Mass.  580;  Commonwealth  v.  Killion,  194 
id.  153;  St,  Clair  v.  United  States,  154  U.  S.  134.)     The 
objection  to  the  modification  of  the  plaintiff  in  error's  in- 
struction No.  25  is  of  the  same  character  and  cannot  be 
sustained. 
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Refused  instruction  No.  9  was  properly  refused.  It 
was  not  necessary  to  prove,  in  addition  to  the  kidnapping 
and  the  purpose  to  hold  for  ransom,  some  act  done  toward 
obtaining  the  ransom  or  circumstances  tending  to  prove  such 
act  done.  The  kidnapping  and  the  purpose  to  hold  for 
ransom  constitute  the  offense,  and  the  jury  were  properly 
so  instructed  in  defendants'  instruction  No.  24  as  modified. 

The  plaintiff  in  error  asked  an  instruction.  No.  20,  that 
although  they  might  believe,  from  the  evidence,  that  the 
defendants  were  guilty  of  committing  a  rape,  or  one  of 
them  was  so  guilty,  the  jury  could  not  try  them,  or  either 
of  them,  in  this  case  on  that  charge,  nor  were  they  allowed 
to  punish*  either  of  them  in  this  case  for  the  reason  that 
the  jury  believed  a  rape  had  been  committed.  The  court 
modified  the  instruction  by  inserting  the  word  "alone"  after 
the  word  "reason"  and  gave  it  as  modified.  The  modifi- 
cation was  erroneous.  The  defendants  were  on  trial  for 
kidnapping  for  ransom  and  were  entitled  to  the  instruction 
that  they  could  not  be  punished  in  that  prosecution  for 
rape.  By  the  modification  the  jury  would  understand  that 
if  the  defendants  were  found  guilty  of  kidnapping  for  ran- 
som they  might  also  be  punished  for  rape. 

The  plaintiff  in  error  moved  to  exclude  from  participa- 
tion in  the  trial  attorneys  who  had  been  employed  by  the 
board  of  supervisors  and  private  persons  to  assist  the  State's 
attorney.  The  plaintiff  in  error  was  represented  by  able 
and  experienced  counsel,  and  no  evidence  of  oppression  of 
the  plaintiff  in  error  or  unfairness  or  inequality  in  the  trial 
appears  in  the  record.  The  court  did  not  err  in  denying 
this  motion. 

The  judgment  is  reversed  and  the  cause  is  remanded 

for  a  new  trial.  Reversed  and  remanded. 
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Frederick  D.  Gii^ford,  Defendant  in  Error,  vs.  Frank  H. 

Culver,  Plaintiff  in  Error. 

Opinion  filed  February  21,  1^14, 

1.  CoNSTiTUTiONAi.  LAW — the  question  whether  act  was  prop- 
erly passed  cannot  be  determined  on  pleadings,  alone.  The  ques- 
tion whether  a  statute  was  enacted  in  the  manner  required  by  the 
constitution  cannot  be  determined  upon  the  pleadings,  alone. 

2.  Same — when  courts  may  decline  to  consider  constitutionality 
of  statute.  The  courts  may  decline  to  consider  the  constitutional- 
ity of  a  statute  which  has  long  been  held  to  be  constitutional,  on 
the  faith  of  which  the  community  has  acted  for  many  years  and 
under  which  important  and  valuable  rights  have  accrued. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago ;  the 
Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Frank  H.  Culver,  pro  se. 

John  A.  Brown,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Defendant  in  error  brought  suit  in  the  municipal  court 
of  Chicago  against  plaintiff  in  error  upon  a  promissory 
note.  Plaintiff  in  error  filed  a  plea  denying  the  legal  ex- 
istence of  the  municipal  court.  A  demurrer  was  filed  to 
this  plea  and  on  a  hearing  sustained.  Plaintiff  in  error 
refused  to  plead  to  the  merits  and  judgment  was  entered 
against  him.  This  writ  of  error  was  then  sued  out  of  this 
court  on  the  ground  that  a  constitutional  question  was  in- 
volved. 

The  sole  question  urged  here  is,  tjiat  the  facts  set  up  in 
the  plea  of  plaintiff  in  error  show  that  the  journals  of  the 
house  and  senate  of  the  Illinois  legislature  failed  to  record 
the  printing  of  the  bill  creating  the  municipal  court  of  Chi- 
cago in  conformity  with  the  requirements  of  the  constitu- 
tion. Plaintiff  in  error  cannot  raise  this  question  on  this 
record.    The  question  whether  a  statute  was  passed  in  the 
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manner  required  by  the  constitution  cannot  be  determined 
upon  the  pleadings,  alone.  Nakwosas  v.  Western  Paper 
Stock  Co.  260  111.  172. 

Counsel,  however,  contends  with  such  earnestness  that 
the  decisions  of  this  court  in  Richter  v.  Burdock,  257  111. 
410,  Gregory  Printing  Co,  v.  DeVoney,  257  id.  399,  and 
Greenberg  v.  City  of  Chicago,  256  id.  213,  holding  the  con- 
stitutionality of  the  Municipal  Court  act  cannot  now  be 
questioned,  in  effect  deprive  plaintiff  in  error  of  his  prop- 
erty without  due  process  of  law,  that  we  have  decided  to 
assume,  for  the  purposes  of  this  argument,  that  this  ques- 
tion is  properly  raised  on  the  record  and  will  copsider  the 
point  briefly. 

We  do  not  agree  with  counsel  that  there  is  a  conflict 
in  the  rules  of  law  laid  down  in  the  cases  just  cited  and 
Neiberger  v.  McCtUlotigh,  253  111.  312.  During  the  years 
that  the  municipal  court  of  Chicago  has  been  in  existence, 
property  rights  involving  millions  of  dollars  and  personal 
and  property  rights  affecting  thousands  of  persons  have 
been  litigated  and  decided  by  the  municipal  court  of  Chi- 
cago under  the  act  the  constitutionality  of  which  is  here 
questioned.  In  Richter  v.  Burdock,  stipra,  it  was  stated  that 
the  courts  will  refuse  to  consider  the  constitutionality  of  a 
statute  which  has  long  been  held  by  the  courts  constitu- 
tional and  on  the  faith  of  which  the  community  has  acted 
for  a  series  of  years  and  important  rights  have  accrued 
thereunder.  This  rule  is  supported  not  only  by  sound 
public  policy  but  by  the  weight  of  authority  in  all  jurisdic- 
tions. In  addition  to  the  authorities  cited  in  that  case,  see, 
as  involving  the  same  principle,  Harmon  v.  Auditor  of  Pub- 
lic Accounts,  123  111.  122;  Green  Co,  v.  Conness,  109  U.  S. 
104;  Gelpcke  V.  Dubuque,  1  Wall.  175;  Allen  v.  Allen, 
16  L.  R.  A.  (Cal.)  646,  and  note. 

The  judgment  of  the  municipal  court  will  be  affirmed. 

Judgment  affirmed. 
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Sarah  Mors  et  al.  Appellees,  vs,  Ci^arissa  Peterson, 

Appellant. 

Opinion  filed  February  21,  IQ14. 

1.  Undue  influence — extent  to  which  mental  condition  may  he 
considered.  Evidence  of  the  feeble  physical  and  mental  condition 
of  the  grantor,  due  to  old  age  and  infirmity,  even  though  not  suffi- 
cient to  establish  want  of  capacity  to  make  the  deed,  may  be  con- 
sidered as  strengthening  the  presumption  of  undue  influence  arising 
from  the  intimate  fiduciary  relation  between  grantor  and  grantee. 

2.  Same — courts  of  equity  set  no  hounds  upon  circumstances 
from  which  a  fiduciary  relation  may  spring.  In  equity  a  fiduciary 
relation  includes  not  only  legal  relations,  such  as  guardian  and 
ward,  attorney  and  client,  principal  and  agent,  and  the  like,  but  ex- 
tends also  to  every  case  in  which  such  relation  exists  in  fact  and 
in  which  there  is  confidence  reposed  on  one  side  and  resulting 
domination  and  influence  on  the  other. 

3.  Same — equity  will  closely  scrutinise  transaction  between  par- 
ties occupying  a  fiduciary  relation.  Where  a  confidential  or  fiduci- 
ary relation  between  parties  is  established,  courts  of  equity  will 
scrutinize  closely  any  transaction  or  contract  between  them  where- 
by the  dominant  party  secures  any  profit  or  advantage  at  the  ex- 
pense of  the  other. 

4.  Same — transactions  between  parties  occupying  a  fiduciary  re- 
lation are  presumptively  fraudulent.  Before  a  court  of  equity  will 
permit  a  transaction  or  contract  between  parties  occupying  a  fiduci- 
ary relation  to  stand,  the  dominant  party,  who  has  profited  thereby, 
must  overcome  the  presumption  of  fraud  by  clear  and  convincing 
proof  showing  that  he  has  exercised  good  faith  and  has  not  be- 
trayed the  confidence  reposed  in  him. 

5.  Same — when  it  is  not  error  to  set  aside  deed  unconditionally. 
If  the  evidence  fails  to  overcome  the  presumption  of  fraud  in  the 
execution  of  a  deed  to  valuable  property  for  no  money  consider- 
ation to  the  dominant  party  it  is  not  error  to  set  aside  the  deed 
unconditionally,  even  though  it  contains  a  provision  that  the  gran- 
tee will  take  care  of  the  grantor  as  long  as  the  latter  lives  and  pro- 
vide her  with  a  home  and  board,  where  the  evidence  shows  that 
the  grantee  was  not  relying  upon  the  deed  for  compensation  for 
such  services  but  upon  a  contract,  under  which  she  had  been  tak- 
ing care  of  the  grantor  at  a  fixed  amount  per  week. 

Appeai,  from  the^  Circuit  Court  of  Fayette  county ;  the 
Hon.  Albert  M.  Rose,  Judge,  presiding. 
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Amkkt  &  MathKny,  and  B.  W.  Hi^nry,  for  appellant. 
F.  M.  GuiNN,  and  Gilbert  &  Hensen,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Sarah  Mors  and  numerous  other  persons  claiming  to 
be  heirs  and  devisees  of  Elizabeth  Spruill  filed  their  bill 
against  Clarissa  Peterson  and  others,  as  defendants,  in  the 
circuit  court  of  Fayette  county,  for  the  purpose  of  setting 
aside  a  deed  executed  by  Mrs.  Spruill  to  Clarissa  Peterson 
on  August  23,  1911,  conveying  to  Mrs.  Peterson  190  acres 
of  land,  estimated  to  be  worth  about  $50  per  acre.  The 
bill  alleged  fraud,  undue  influence  and  want  of  mental  ca- 
pacity as  grounds  for  the  relief  sought.  Clarissa  Peterson 
filed  an  answer  to  the  bill,  in  which  she  denied  all  of  the 
charges  contained  therein  upon  which  complainants  predi- 
cate their  right  to  relief.  The  cause  was  heard  upon  testi- 
mony submitted  in  open  court  and  a  decree  was  rendered 
setting  aside  the  deed,  to  reverse  which  Mrs.  Peterson  has 
prosecuted  this  appeal. 

The  errors  assigned  question  the  several  findings  of  the 
court  below  upon  which  the  decree  canceling  the  deed  rests. 

Elizabeth  Spruill  died  April  23,  191 2,  at  the  age  of 
eighty  years.  She  had  been  married  but  her  husband  had 
been  dead  about  twenty  years.  She  never  had  any  children. 
In  addition  to  the  real  estate  conveyed  to  appellant  she  had 
some  notes  and  other  personal  property.  Her  business  af- 
fairs had  been  managed  during  her  widdwhood  first  by 
John  A.  Bingham,  who  acted  as  her  attorney  in  fact  to 
loan  her  money  and  to  look  after  the  leasing  and  collecting 
of  rents  from  lier  real  estate.  Afterwards,  in  1902,  the 
deceased  appointed  J.  J.  Brown  as  her  attorney  in  fact  to 
look  after  her  business  affairs  generally.  Brown  continued 
to  represent  the  deceased  until  her  death.  The  business 
transacted  by  him  for  her  consisted  mainly  of  making  loans 
of  her  funds,  collecting  the  interest  and  receiving  rents  and 
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paying  the  same  out  according  to  the  directions  of  Mrs. 
SpruilL  The  actual  leasing  of  the  real  estate  was  done  by 
Mrs.  Spruill  in  person.  Brown  was  occasionally  called  up- 
on to  draw  up  leases  in  accordance  with  contracts  previ- 
ously made  by  her.  The  evidence  shows  that  a  few  years 
before  her  death  she  had  a  new  house  built  on  her  farm, 
and  that  she  personally  planned  the  building  and  let  the 
contracts  for  the  construction  of  the  house.  During  the 
last  ten  years  of  Mrs.  Spruill's  life  she  lived  at  the  home 
of  the  appellant,  who  was  her  niece.  The  evidence  is  that 
Brown  paid  appellant  for  taking  care  of  Mrs.  Spruill,  first 
at  the  rate  of  $3  per  week,  but  the  compensation  was  in- 
creased from  time  to  time  as  Mrs.  Spruill  grew  more  feeble, 
and  during  the  last  three  years  of  her  life  the  compensa- 
tion was  at  the  rate  of  $10  per  week.  About  nine 'years 
before  her  death  Mrs.  Spruill  suffered  an  injury  to  her 
hip,  which  thereafter  made  it  quite  difficult  for  her  to  walk. 
The  evidence  shows  that  Mrs.  Spruill  gradually  declined, 
both  physically  and  mentally,  after  her  injury,  and  that  her 
condition  was  such  that  she  required,  during  the  last  years 
of  her  life,  constant  attendance  both  day  and  night,  and 
appellant  personally  rendered  this  service  to  her.  The  ag- 
gregate amount  paid  appellant  for  keeping  Mrs.  Spruill 
was  about  $2500.  During  the  last  few  years  of  her  life 
her  condition  was  one  of  helpless  dependence  on  others  for 
the  supply  of  her  wants.  It  was  appellant's  duty,  under 
her  contract,  to  minister  to  Mrs.  Spruill's  comfort  and  ne- 
cessities, and  there  is  no  complaint  that  she  did  not  fully 
discharge  her  duty  under  her  contract.  The  evidence  fur- 
ther shows  that  appellant  not  only  looked  after  the  personal 
wants  of  Mrs.  Spruill  but  she  also  attended  to  business  af- 
fairs for  her  as  well.  On  March  11,  191 2,  appellant  wrote 
Brown  a  letter,  in  which  she  demanded  pay  for  taking  care 
of  Mrs.  Spruill  or  that  Brown  turn  over  the  "papers,  notes 
and  mortgages,  as  I  have  to  do  all  of  the  business ;  I  will 
not  bother  you  longer  with  her  affairs ;   I  have  paid  all  of 
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the  taxes  and  other  expenses;  now  I  want  the  money  you 
owe  me;  if  you  cannot  do  the  business  without  trouble 
you  can  stop  right  now/'  Prom  this  letter  and  other  evi- 
dence in  the  record  it  is  apparent  that  the  appellant  was 
not  merely  devoting  herself  to  the  personal  wants  of  her 
patient  but  was  actively  concerning  herself  with  her  af- 
fairs generally. 

The  evidence  as  to  the  mental  condition  of  Mrs.  Spruill 
during  the  last  few  years  of  her  life  is  conflicting.  It  can 
not  be  said  that  the  weight  of  the  evidence  shows  that  her 
mental  powers  were  more  impaired  than  would  ordinarily 
be  expected  in  one  of  her  age  and  condition  of  health.  The 
evidence  on  this  point  shows  that  she  had  the  physical  and 
mental  weakness  that  are  usually  incident  to  old  age.  Her 
mentil  condition  is  proper  to  be  considered  as  strengthen- 
ing the  inference  of  undue  influence  which  the  law  draws 
from  an  established  fiduciary  relation.  The  constant  and 
intimate  association  of  appellant  with  this  feeble  and  help- 
less old  lady  for  the  last  ten  years  of  her  life  gives  rise 
to  an  irresistible  conclusion  that  there  was  trust  and  con- 
fidence on  the  one  hand  and  influence  and  domination  on 
the  other.  While  the  bill  sets  out  all  the  circumstances 
connected  with  the  execution  of  the  deed  and  alleges  un- 
due influence  and  mental  incapacity  and  prays  for  a  can- 
cellation of  the  deed,  it  is  not,  strictly  speaking,  a  bill,  as 
appellant's  counsel  appear  to  treat  it,  for  the  rescission  of 
a  contract  on  the  ground  of  mental  incapacity  of  the  party 
to  enter  into  it.  The  bill  alleges  a  state  of  facts  which  are 
fully  established  by  the  proof,  which  show  that  a  fiduciary 
relation  existed  between  these  parties;  that  while  such  re- 
lation existed  the  deed  in  question  was  executed  without 
any  adequate  consideration ;  that  by  said  deed  appellant  ac- 
quired title  to  real  estate  worth  between  $9000  and  $10,000, 
and  the  bill  calls  on  the  appellant  to  rebut  the  presumption 
which  the  law  draws  from  the  fiduciary  relation  established, 
and  show,  by  clear  and  convincing  proof,  that  she  acted 
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with  good  faith  and  did  not  betray  the  confidence  reposed 
in  her.  The  decree  below  canceling  this  deed  is  merely  an 
adjudication  that  appellant  has  wholly  failed  to  remove  the 
suspicions  which  necessarily  grow  out  of  the  nature  of  the 
transaction  and  the  relation  of  the  parties. 

Courts  of  equity  have  refused  to  set  any  bounds  to  the 
circumstances  out  of  which  a  fiduciary  relation  may  spring. 
It  not  only  includes  all  legal  relations,  such  as  guardian  and 
ward,  attorney  and  client,  principal  and  agent,  and  the  like, 
but  it  extends  to  every  possible  case  in  which  a  fiduciar>' 
relation  exists  in  fact,  and  in  which  there  is  confidence  re- 
posed on  one  side  and  resulting  domination  and  influence  on 
the  other.  (Beach  v.  Wilton,  244  111.  413.)  It  is  not  nec- 
essary that  the  relation  and  duties  involved  be  legal.  They 
may  be  either  moral,  social,  domestic,  or  merely  pergonal. 
(Roby  v.  Colehour,  135  111.  300;  Walker  v.  Shepard,  210 
id.  100.)  When  a  confidential  or  fiduciary  relation  is  es- 
tablished between  parties,  courts  of  equity  scrutinize  very 
closely  any  transaction  or  contract  between  the  parties  by 
which  the  dominant  party  secures  any  profit  or  advantage 
at  the  expense  of  the  person  under  his  influence.  All  trans- 
actions between  parties  in  this  relation  are  presumptively 
fraudulent  and  void,  and  before  a  court  of  equity  will  per- 
mit such  contract  to  stand,  the  proof  must  be  clear  and 
convincing  and  satisfy  the  conscience  of  the  chancellor  that 
good  faith  has  been  exercised  and  that  the  confidence  re- 
posed in  the  beneficiary  of  the  contract  has  not  been  be- 
trayed by  him.  Beach  v.  Wilton,  supra,  and  authorities 
there  cited. 

The  circumstances  connected  with  the  execution  of  the 
deed  in  question,  as  disclosed  by  the  evidence,  are :  Appel- 
lant called  upon  an  attorney  and  had  him  prepare  a  deed. 
After  having  the  deed  written  up,  the  appellant  telephoned 
Sidney  Bagley  and  asked  him  to  come  over  to  the  house. 
Bagley  was  a  justice  of  the  peace.  He  went  to  appellant's 
house  and  after  consulting  with  appellant  a  notary  public 
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was  called.  The  matter  of  executing  the  deed  was  dis- 
cussed by  appellant,  Bagley  and  the  notary  public.  The 
deceased  was  in  another  room.  After  the  matter  had  been 
talked  over  among  the  three  parties  Bagley  entered  the 
sickroom  where  the  old  lady  was  and  presented  the  deed 
to  her  and  she  made  her  mark,  and  thereupon  Bagley 
placed  a  silver  dollar  in  her  hand,  which  had  been  given 
him  a  few  minutes  before  by  appellant.  J.  E.  Keisling, 
the  notary  public,  says  that  after  the  deed  was  executed 
it  was  read  over  to  Mrs.  Spruill,  and  Bagley  says  that  he 
asked  her,  before  she  made  her  mark  to  the  deed,  if  she 
wanted  to  give  the  land,  or  deed  the  land,  to  appellant,  and 
was  answered,  "Yes."  Thereupon  the  notary  added  his 
certificate  of  acknowledgment  and  the  deed  was  handed  to 
appellant.  Before  the  execution  of  this  deed  Mrs.  Spruill 
had  made  a  will  in  which  she  disposed  of  all  her  property, 
including  the  land  in  controversy.  By  her  will  appellant 
was  given  ii/20ths  of  the  estate  and  the  balance  was  dis- 
posed of  among  other  relatives. 

When  all  of  the  circumstances  surrounding  this  trans- 
action are  considered  we  can  come  to  no  other  conclusion 
than  that  reached  by  the  court  below,  that  there  was  here 
an  unusually  intimate  fiduciary  relation  existing  between 
these  parties,  and  that  the  conveyance  to  appellant  of  sub- 
stantially all  of  the  property  that  the  deceased  owned  must 
be  held  to  be  the  result  of  a  violation  of  the  confidence 
and  trust  reposed  by  this  old  lady  in  appellant.  At  all 
events,  the  evidence  introduced  on  behalf  of  appellant  fails 
to  convince  us,  any  more  than  it  did  the  chancellor  below, 
that  this  transaction  is  free  from  any  suspicion  of  undue 
influence. 

The  deed  contains  a  covenant  on  the  part  of  appellant 
that  she  would  take  care  of  Mrs.  Spruill  as  long  as  she 
lived  and  provide  her  with  a  good  home,  board,  food,  shel- 
ter and  care  during  her  life.  Appellant  contends  that  even 
though  the  court  properly  set  aside  the  deed  it  was  error 
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to  set  it  aside  unconditionally,  without  requiring  the  pay- 
ment to  appellant  of  reasonable  compensation  for  taking 
care  of  the  old  lady  from  the  time  the  deed  was  executed 
until  her  death.  •  The  evidence  shows  that  notwithstanding 
this  covenant  in  the  deed  appellant  continued  to  demand  of 
Brown  compensation  for  taking  care  of  the  old  lady  at  the 
rate  of  $io  per  week  under  her  contract.  Numerous  let- 
ters written  by  appellant  to  Brown  demanding  money  are 
in  the  record.  The  last  of  these  was  about  two  weeks 
before  the  death  of  Mrs.  Spruill.  This  evidence  shows 
that  appellant  was  relying  on  her  contract  for  compensa- 
tion for  taking  care  of  the  deceased,  and  that  she  did  not 
furnish  her  a  home,  board,  food  and  shelter  as  a  consid- 
eration for  the  conveyance.  If  appellant  has  any  claim 
against  the  estate,  under  her  contract  with  Brown,  for  com- 
pensation she  has  not  been  deprived  of  that  by  the  decree  in 
this  case.  There  was  no  error  in  the  decree  in  this  respect. 
There  being  no  error  in  the  decree  of  the  circuit  court 
of  Fayette  county  it  will  be  affirmed.     ^^^^^^  amrmed. 


The  City  of  Anna,  Appellant,  vs,  Dani^  Northern 

et  al.  Appellees. 

Opinion  filed  February  21,  1914. 

1.  Special  assessments — property  of  a  street  railway  company 
may  be  benefited  by  street  improvement.  The  tracks,  franchise  and 
right  of  occupancy  of  a  street  railway  company  in  the  street  are 
property  which  may  be  specially  benefited  by  the  improvement  of 
the  street  and  be  required  to  bear  a  just  proportion  of  the  expense 
of  such  improvement  according  to  the  benefits  received. 

2.  Same — city  may  agree  with  street  railway  company  that  lat- 
ter shall  pave  portion  of  street,  A  city  may  lawfully  enter  into  an 
agreement  with  a  street  railway  company  requiring  the  company  to 
pave,  maintain  and  repair  certain  specified  portions  of  the  street  in 
which  the  tracks  are  laid,  in  consideration  of  the  rights  and  privi- 
leges granted  by  the  city. 
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3.  Same — when  city  cannot  include  street  railway  right  of  way 
in  paving  ordinance.  Where  a  contract  exists  between  a  city  and 
a  street  railway  company  requiring  the  latter  to  pave  the  portion 
of  the  street  occupied  by  it  at  its  own  expense,  the  city  has  no 
right  to  include  that  portion  in  an  ordinance  providing  for  the  pav- 
ing of  the  street  and  the  levy  of  a  special  assessment  to  pay  for 
the  cost  of  the  improvement,  including  such  portion. 

4.  Same — rule  where  no  contract  exists  requiring  a  street  rail- 
way company  to  pave.  Where  no  contract  exists  between  a  city 
and  a  street  railway  company  requiring  the  company  to  pave  the 
portion  of  the  street  occupied  by  it,  the  city  may  pass  an  ordinance 
for  the  paving  of  the  whole  roadway  of  the  street  by  special  as- 
sessment and  charge  against  the  property  of  the  company  its  just 
proportion  of  the  cost  of  the  improvement  according  to  the  bene- 
fits it  receives. 

5.  Same — ordinance  construed  as  requiring  street  railway  com- 
pany to  pave.  A  provision  in  an  ordinance  granting  street  privi- 
leges to  a  street  railway  company,  that  "the  parties  operating  said 
railroad  shall  keep  the  space  between  said  rails,  and  one  foot  on 
each  side  of  the  outer  sides  thereof,  in  good  and  safe  condition  and 
repair,  with  the  same  material  used  on  the  remainder  of  said  streets 
by  said  city,  or  other  good  material  that  may  be  approved  by  the 
city  council  of  said  city,"  amounts  to  an  agreement  that  the  street 
railway  company  shall  pave  its  portion  of  the  street  when  the  city 
paves  the  remainder. 

Appeal  from  the  County  Court  of  Union  county ;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

J.  E.  N.  Edwards,  City  Attorney,  (A.  H.  Baer,  of 
counsel,)  for  appellant. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Union  county  refusing  confirmation  of  and  dismissing 
the  petition  filed  for  a  special  assessment  to  improve  Main 
and  Franklin  streets,  in  the  city  of  Anna.  Union  and 
Franklin  streets  are  occupied,  in  part,  by  a  single-track  elec- 
tric street  railway  owned  and  operated  by  the  Union  County 
Traction  and  Power  Company.  These  streets  have  never 
been  paved.     The  street  railway  was  constructed  in  said 
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streets  in  1904  and  has  been  continuously  in  operation  since 
that  date.  On  February  3,  191 3,  the  city  council  of  Anna 
passed  an  ordinance  for  the  paving  of  Main  and  Franklin 
streets  with  brick  upon  a  concrete  foundation  and  for  the 
curbing  and  grading  of  those  streets.  The  ordinance  for 
this  improvement  provided  for  the  paving  of  the  streets  for 
their  entire  width,  including  the  portion  of  said  streets  oc- 
cupied by  the  street  railway  as  well  as  the  portions  on  either 
side  of  said  track.  The  total  cost  of  the  improvement  was 
estimated  to  be  $65,669.75.  Special  benefits  were  assessed 
upon  the  "tracks,  property,  franchises  and  right  of  occu- 
pancy of  the  Union  County  Traction  and  Power  Company, 
and  its  successors  and  assigns,  in  the  sum  of  $7651.80." 
Certain  property  owners,  not  including  the  street  railway 
company,  filed  numerous  objections  to  the  confirmation  of 
said  assessment,  one  of  which  was  that  the  ordinance  was 
void,  and  the  court  therefore  without  jurisdiction  to  pro- 
ceed thereunder,  for  the  reason  that  the  ordinance  provided 
for  the  paving  of  the  entire  roadway  of  said  streets,  when 
under  the  ordinance  granting  the  street  railway  company 
the  right  to  occupy  said  streets  with  its  railway  tracks  the 
street  railway  company  contracted  with  the  city  of  Anna  to 
pave  that  portion  of  said  streets  between  the  rails  of  said 
railway  track  and  for  the  space  of  one  foot  on  the  outside 
of  each  of  said  rails,  and  to  keep  the  same  in  good  repair 
and  safe  condition,  with  the  same  material  that  was  used 
by  the  city  on  the  remainder  of  said  streets.  This  objection 
was  sustained  by  the  county  court  and  a  confirmation  of 
the  assessment  refused  and  the  petition  dismissed.  The  case 
is  brought  to  this  court  by  appeal  of  the  city  of  Anna. 

Section  3  of  the  ordinance  granting  the  street  car  com- 
pany permission  to  occupy  with  its  tracks  the  streets  in 
question  is  as  follows:  "The  said  street  railway  to  be 
constructed  aforesaid  shall  be  a  single-track  railway  laid  of 
steel  T-rails,  standard  gauge,  said  rails  to  weigh  not  less 
than  forty  pounds  to  the  linear  yard,  and  to  be  so  laid  as 
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to  conform  to  the  grade  of  said  streets  or  public  places  as 
the  same  are  now  or  may  hereafter  be  established  and  as 
near  the  center  of  said  streets  as  possible,  and  so  laid  upon 
the  same  that  the  top  of  said  rails  shall  be  flush  with  the 
grade  aforesaid,  and  constructed  and  maintained  in  such 
manner  as  that  vehicles  may  cross  and  re-cross  at  any  part 
thereof  without  unnecessary  inconvenience;  and  the  par- 
ties operating  said  railroad  shall  keep  the  space  between 
the  said  rails,  and  one  foot  on  each  side  of  the  outer  sides 
thereof,  in  good  and  safe  condition  and  repair,  with  the 
same  material  used  on  the  remainder  of  said  streets  by  the 
said  city,  or  other  good  material  that  may  be  approved  by 
the  city  council  of  said  city."  This  ordinance  was  accepted 
by  the  street  car  company,  and  under  it  said  company  has 
occupied  said  streets  with  a  single-track  street  railway. 

The  following  propositions  are  established  law  in  this 
State : 

( 1 )  The  tracks,  franchise  and  right  of  occupancy  of  a 
street  railway  company  upon  the  streets  of  a  city  are  prop- 
erty which  may  be  specially  benefited  by  a  street  improve- 
ment, and  as  such  required  to  bear  a  just  proportion  of 
the  costs  of  such  improvement  according  to  the  benefits  re- 
ceived. West  Chicago  Street  Railroad  Co,  v.  City  of  Chi- 
cago, 178  111.  339;  Lake  Street  Blez^ated  Railroad  Co.  v. 
City  of  Chicago,  183  id.  75. 

(2)  A  city  may  lawfully  enter  into  an  agreement  with 
a  street  railway  company  requiring  such  street  railway  com- 
pany to  pave,  maintain  and  repair  certain  specified  portions 
of  the  street  in  which  its  tracks  are  laid,  in  consideration 
of  the  rights  and  privileges  granted  to  such  street  railway 
company.  McChesney  v.  City  of  Chicago,  213  111.  592; 
Village  of  Madison  v.  Alton,  Granite  and  St.  Louis  Trac- 
tion Co.  235  id.  346;  City  of  Lincoln  v.  Harts,  250  id.  273. 

(3)  When  such  contract  exists  by  which  a  street  rail- 
way company  has  contracted  to  pave  a  portion  of  a  street 
at  its  own  expense,  the  city  has  no  right  to  include  that 
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portion  in  an  ordinance  providing  for  the  paving  of  such 
street  and  to  levy  a  special  assessment  to  pay  for  the  cost 
of  the  improvement,  including  that  portion  which  under  the 
contract  should  be  paved  by  such  street  railway  company. 
Kuehner  v.  City  of  Freeport,  143  111.  92. 

(4)  If  there  be  no  contract  between  the  city  and  the 
street  railway  company,  then  said  city  may  pass  an  ordi- 
nance for  the  improvement  of  the  street  occupied  by  such 
railway  company  and  provide  for  a  special  assessment  to 
pave  the  entire  roadway,  charging  against  the  street  rail- 
way property  its  just  proportion  of  the  cost  of  such  im- 
provement according  to  the  benefits  it  receives.  See  cases 
above  cited. 

The  question  involved  depends  upon  the  construction  to 
be  given  to  section  3  of  the  ordinance  above  recited,  under 
which  the  street  railway  constructed  its  lines  on  the  streets 
in  question.  The  court  below  held  that  the  ordinance  con- 
templated that  the  street  railway  company  should  maintain 
that  part  of  the  streets  between  its  rails,  and  one  foot  on 
the  outer  side  of  the  same,  in  the  same  condition  and  with 
the  same  material  that  was  used  by  the  city  on  the  remain- 
der of  the  streets,  and  that  in  view  of  the  condition  existing 
at  the  time  the  ordinance  was  passed  it  meant  that  the  street 
railway  company  was  under  contract  to  pave  its  portion 
of  said  streets  with  the  same  material  and  in  the  same 
manner  as  the  city  might  thereafter  elect  to  use  on  the 
remainder  of  the  streets.  This,  we  think,  is  the  fair  and 
reasonable  interpretation  of  the  ordinance.  When  it  is  re- 
membered that  at  the  time  the  ordinance  was  passed  and 
accepted  by  the  street  railway  company  these  streets  had  no 
paving  of  any  kind  and  never  had  had,  it  was  manifestly 
the  intention  of  both  parties  to  the  contract  that  whenever 
the  city  decided  to  pave  said  streets  the  street  railway  com- 
pany would  place  that  portion  between  the  tracks  and  on 
the  sides  thereof  in  the  same  condition  and  with  the  same 
material  as  used  by  the  city  on  the  remainder  of  the  streets. 
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This  duty  could  not  be  discharged  by  the  railway  company 
without  paving  in  the  same  manner  and  with  the  same  ma- 
terial that  the  city  used  upon  the  balance  of  the  street. 

The  court  below  properly  held  that  the  ordinance  re- 
quiring the  entire  roadway  to  be  paved  by  special  assessment 
was  void,  and  its  judgment  will  accordingly  be  affirm.ed. 

'  Judgment  aflirmed. 


John  B.  Brown,  Appellant,  vs.  Sadie  Ouver  Miner  et  al. 

Appellees. 

Opinion  filed  February  21,  1914. 

1.  Wills — authority  of  executor  to  sell  land  and  divide  proceeds 
may  he  conferred  by  implication.  Ij  the  provisions  of  the  will  are 
so  clearly  written  as  to  leave  no  doubt  of  the  testator's  intention  to 
have  his  lands  converted  into  personal  estate,  the  authority  of  the 
executor  to  sell  the  real  estate  and  divide  the  proceeds  n?ay  be  im- 
plied and  the  doctrine  of  equitable  conversion  applied. 

2.  Partition — when  purchaser  of  devisee's  interest  is  not  en- 
titled to  partition.  Where  it  clearly  appears  from  the  whole  will 
that  the  testator  intended  to  provide  for  the  support  and  mainte- 
nance of  his  wife  for  life  and  that  after  her  death  the  lands  should 
be  sold  by  the  executor  and  certain  specific  legacies  paid,  after 
which  the  proceeds  should  be  divided  equally  among  certain  named 
devisees,  the  doctrine  of  equitable  conversion  applies,  and  one  who 
purchases  the  interest  ot  a  devisee  acquires  no  title  to  the  land  and 
cannot  maintain  a  bill  for  partition. 

3.  The  court  construes  the  language  of  the  will  in  this  case,  and 
holds  that  the  fee  of  the  lands  did  not  vest  in  the  devisees  subject 
to  their  mother's  life  estate,  but  that  there  was  an  equitable  con- 
version of  the  land  into  personal  estate. 

Appeai,  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Robert  J.  Grier,  Judge,  presiding. 

M.  G.  S0UI.E,  for  appellant. 

Daugherty  &  Marsh,  for  appellees. 
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Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Warren  county  sustaining  a  demurrer  to  appellant's  bill  for 
partition  and  dismissing  the  bill  for  want  of  equity. 

Robert  Oliver  died  testate  January  lo,  1904,  seized  of 
160  acres  of  land  in  Warren  county.  Omitting  the  formal 
parts,  his  last  will  and  testament,  which  was  probated  in 
Warren  county,  is  as  follows : 

"First — I  make  and  bequeath  to  my  wife,  Matilda  Oliver,  all  of 
my  property,  both  real  and  personal,  together  with  all  moneys  and 
credits  of  which  I  may  be  possessed  at  my  death,  to  have  and  to 
hold  the  same  during  her  natural  life,  in  trust,  and  at  her-  death 
whatever  may  remain  to  be  disposed  of  as  hereinafter  provided. 

"Second — It  is  my  will  that  my  wife,  Matilda  Oliver,  shall  have 
all  the  rents,  proceeds  and  profits  arising  from  the  use  and  man- 
agement of  said  real  and  personal  property,  to  be  disposed  of,  or 
so-  much  as  may  be  required,  as  hereinafter  provided. 

"Third — It  is  my  will  that  from  the  said  proceeds,  rents  and 
profits  of  said  real  and  personal  property,  my  said  wife,  Matilda 
Oliver,  use  all  that  she  may  require  during  her  life  for  her  own 
support  and  to  maintain  and  support  my  son  Walter  C.  Oliver  dur- 
ing his  minority,  should  he  remain  with  her  on  the  farm  and  be 
obedient  to  her  commands;  and  it  is  further  my  will  that  out  of 
said  rehts,  proceeds  and  profits,  provision  shall  be  made  to  pay  all 
funeral  expenses  and  any  and  all  other  just  indebtedness  which 
may  be  owing  by  me  at  my  death. 

"Fourth — It  is  further  my  will  that  no  real  estate  shall  be  sold 
or  disposed  of  before  my  son  Walter  C.  Oliver  shall  arrive  at  the 
age  of  twenty-one;  and  it  is  further  my  will  that  when  said  real 
estate  is  sold  or  disposed  of,  my  son  John  G.  Oliver  shall  first  be 
paid  the  sum  of  $200  per  year  for  labor  performed  for  me,  begin- 
ning June  25,  A.  D.  1898,  and  up  to  the  day  of  my  death;  and  it 
is  further  my  will  that  my  daughter  Minnie  F.  Oliver  shall  next 
be  paid  out  of  said  sale  or  disposal  of  said  real  estate  the  sum  of 
$100  per  year  for  services  performed  for  me  from  June  21,  A.  D. 
1900,  and  up  to  the  date  of  my  death. 

"Fifth — It  is  further  my  will  that  when  said  real  estate  shall 
be  sold  or  disposed  of,  and  after  the  performance  of  the  previous 
conditions  of  this  will,  there  shall  be  an  equal  division  of  all  the 
lands,  rents  or  proceeds  resulting  from  the  sale  of  said  land,  or 
of  personal  property  remaining  at  the  death  of  my  wife,  Matilda 
Oliver,  between  my  children,  share  and  share  alike,  to-wit,  Sadie 
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Oliver  Miner,  John  G.  Oliver,  Fred  J.  Oliver,  Minnie  F.  Oliver, 
Archie  H.  Oliver  and  Walter  C.  Oliver. 

"Sixth — And  it  is  further  my  will  that  if  any  one  or  more  of 
my  children  shall  contest  this  will  or  make  trouble  over  the  same, 
he  or  she  or  they  shall  forfeit  their  right  to  said  portion. 

"Seventh — And  I  do  hereby  declare  this  my^last  will  and  testa- 
ment, hereby  revoking  all  former  wills,  and  do  hereby  appoint  my 
son  John  G.  Oliver  as  my  executor,  without  bond,  to  carry  out  the 
provisions  of  my  will  until  and  after  the  death  of  said  Matilda 
Oliver  and  until  all  provisions  of  this  will  is  fully  carried  out." 

John  G.  Oliver  qualified  as  executor  and  was  discharged 
as  such  January  25,  1906.  Matilda  Oliver,  the  widow,  died 
September  11,  1908,  and  Walter  C.  Oliver  became  of  age 
August  16,  191 1.  On  December  8,  1908,. Archie  H.  Oliver 
conveyed  to  John  B.  Brown^  the  appellant,  by  warranty 
deed,  an  undivided  one-sixth  part  of  the  real  estate  of  which 
Robert  Oliver  died  seized.  By  the  same  instrument  he  also 
assigned  to  appellant  all  his  interest  in  the  estate  of  his 
father  which  he  acquired  under  the  will.  Appellant  filed  his 
bill  for  partition  February  20,  191 3,  in  which  he  set  out  the 
will  of  Robert  Oliver  and  the  conveyance  to  him  by  Archie 
H.  Oliver,  and  asked  for  partition  of  the  real  estate  upon 
the  theory  that  the  remainder  vested  in  the  children  of 
Robert  Oliver  upon  his  death. 

The  only  question  to  be  determined  is,  whether  under 
this  will  the  fee  vested  in  the  children  of  Robert  Oliver 
subject  only  to  the*  life  estate  of  their  mother,  or  whether 
there  was  an  equitable  conversion  of  the  realty  into  person- 
alty by  an  implied  direction  to  the  executor  to  sell  the  real 
estate  and  divide  the  proceeds. 

It  will  be  noted  that  there  is  no  express  direction  or 
authority  given  the  executor  by  the  will  to  sell  the  real  es- 
tate and  divide  the  proceeds.  This  authority  may,  however, 
be  conferred  by  implication  and  the  doctrine  of  equitable 
conversion  applied  if  the  provisions  of  the  will  are  so  clearly 
written  as  to  leave  no  doubt  of  the  intention  of  the  testa- 
tor to  have  his  realty  converted  into  personal  estate.  Hale 
V.  Hale,  125  111.  399. 

261  -  36 
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By  the  first  clause  of  his  will  the  testator  bequeathed  to 
his  wife  a  life  estate  in  all  his  real  and  personal  property 
and  provided  that  at  her  death  whatever  remained  should 
be  disposed  of  as  thereinafter  provided.  While  this  clause 
states  that  this  bequest  and  devise  is  made  in  trust,  it  can 
readily  be  perceived  from  the  first  three  clauses  of  the  will 
that  no  trust  was,  in  fact,  created,  but  the  wife  was  given 
merely  a  life  estate  in  the  real  and  personal  property,  sub- 
ject to  the  payment  of  the  debts  and  funeral  expenses  of 
the  testator  and  the  maintenance  of  Walter  C.  Oliver  dur- 
ing his  minority,  in  case  he  should  remain  with  her  on  the 
farm  and  be  obedient  to  her  commands.  In  the  fourth 
clause  the  testator  provides  -that  no  part  of  his  real  estate 
shall  be  sold  or  disposed  of  before  the  son  Walter  C.  Oliver 
shall  arrive  at  the  age  of  twenty-one  years,  and  then  pro- 
vides that  when  his  real  estate  is  "sold  or  disposed  of,"  his 
son  John  G.  Oliver  shall  first  be  paid  $200  per  year  from 
June  25,  1898,  to  the  day  of  testator's  death,  and  that  his 
daughter  Minnie  F.  Oliver  shall  next  be  paid,  *'out  of  said 
sale  or  disposal  of  said  real  estate,"  $100  per  year  from 
June  21,  1900,  to  the  day  of  testator's  death. 

It  is  contended  by  appellees  that  from  the  language  of 
the  fourth  clause,  together  with  the  language  used  in  the 
fifth  clause  of  the  will,  which  will  be  hereinafter  noted,  im- 
plied  authority  and  direction  are  necessarily  conferred  upon 
and  given  to  the  executor  to  sell  the  real  estate  of  the  tes- 
tator. Appellant  contends  that  a  direction  to  sell  is  not  nec- 
essarily implied  from  the  language  used  in  this  clause,  his 
position  being,  that  the  words  "disposed  of"  are  not  synony- 
mous with  the  word  "sold"  but  have  a  broader  meaning, 
and  that  as  these  words  are  used  in  the  disjunctive  and  as 
every  word  used  must  be  given  a  meaning  if  possible,  it 
should  be  held  that  the  testator  intended  a  disposition  of 
his  lands  other  than  by  a  sale.  The  theory  of  appellant  is 
that  the  testator  had  in  mind  the  disposition  of  his  land 
among  his  children  by  an  amicable  division  of  the  same 
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among  them  or  by  a  proceeding  in  partition,  and  that  the 
sale  contemplated  by  the  will  was  one  which  might  be  made 
by  the  children  in  case  they  should  see  fit  to  sell  the  lands 
devised  to  them  instead  of  making  partition.  Appellant  fur- 
ther contends  that  by  the  language  used  in  reference  to  the 
bequests  to  John  G.  Oliver  and  Minnie  F.  Oliver  in  the 
fourth  clause  of  the  will  the  testator  sought  to  make  the 
payment  of  these  bequests  a  lien  upon  all  the  real  estate, 
which  might  be  enforced  after  the  death  of  Mrs.  Oliver  and 
when  Walter  C.  Oliver  had  arrived  at  the  age  of  his  major- 
ity. In  support  of  this  contention  appellant  points  out  that 
by  the  fifth  clause  the  testator  provides  that  when  his  real 
estate  should  be  sold  or  disposed  of,  there  should  be  an 
equal  division  of  "all  the  lands,  rents  or  proceeds  resulting 
from  the  sale  of  said  land"  among  his  children. 

The  use  of  the  language  "an  equal  division  of  all  the 
lands"  is  confusing,  and  makes  it  impossible,  in  arriving  at 
the  true  intention  of  the  testator,  to  give  every  word  in  the 
will  its  usual  and  customary  meaning.  To  give  the  words 
"sold  or  disposed  of,"  and  "sale  or  disposal  of,"  the  con- 
struction contended  for  by  appellant  would  be  inconsistent 
with  his  theory  of  the  true  construction  of  the  whole  will, — 
that  the  testator  devised  the  remainder  of  his  real  estate  to 
his  children,  and  that  the  sale  or  disposition  mentioned  re- 
fers to  a  sale  by  his  children  or  to  a  partition  of  the  real 
estate  among  them.  If  that  is  the  correct  constaiction,  then 
the  testator  eflfectively  and  finally  disf>osed  of  his  real  estate 
to  his  children  at  his  death  and  there  was  no  further  dis- 
posal to  be  made.  It  would  be  an  illogical  construction  to 
place  upon  this  will  to  say  that  the  testator  had  thus  finally 
disposed  of  his  real  estate  apd  yet  contemplated  some  in- 
definite future  disposition  of  it. 

By  providing  that  "when  said  real  estate  is  sold  or  dis- 
posed of  my  son  John  G.  Oliver  shall  first  be  paid"  the  sum 
of  $200  per  year,  and  "my  daughter  Minnie  F.  Oliver  shall 
next  be  paid  out  of  said  sale  or  disposal  of  said  real  estate" 
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$ioo  per  year,  the  testator  undoubtedly  intended  that  the 
real  estate  should  be  sold  and  these  payments  made  from 
the  proceeds,  and  this  clause  of  the  will  admits  of  no  other 
construction.  This  construction  is  strengthened,  rather  than 
weakened,  by  the  language  of  the  fifth  clause,  which  pro- 
vides that  when  the  real  estate  shall  be  sold  or  disf>osed  of, 
and  "after  the  performance  of  the  previous  conditions  of 
this  will,"  there  shall  be  an  equal  division.  The  full  per- 
formance of  the  previous  conditions  of  the  will  includes  the 
payment  to  John  G.  Oliver  and  Minnie  F.  Oliver  of  the 
special  bequests  to  them.  The  mere  creation  of  an  enforc- 
ible  lien  on  the  realty  does  not  satisfy  these  provisions. 
These  payments,  according  to  the  fourth  clause,  are  to  be 
made  out  of  the  "sale  or  disposal"  of  the  real  estate.  The 
payments  could  only  be  made  in  cash,  and  cash  could  only 
be  received  as  the  result  of  a  sale.  It  is  evident  that  the 
testator  used  the  words  "sold"  and  "disposed  of,"  and  "sale" 
and  "disposal  of,"  as  synonymous,  as  the  only  disposal 
which  could  result  in  the  receipt  of  cash  would  be  a  sale. 
That  he  intended  the  executor  to  make  such  sale  and  fully 
carry  out  every  provision  of  his  will  is  further  evident  from 
the  seventh  clause,  which  provides  that  the  executor  named 
shall  carry  out  the  provisions  of  the  will  until  and  after  the 
death  of  Matilda  Oliver  and  until  all  the  provisions  of  the 
will  are  complied  with.  This  is  the  only  reasonable  con- 
struction which  can  be  given  to  the  language  used  in  this 
will.  Under  this  construction  it  is  necessary  either  to  reject 
entirely  the  word  "lands,"  as  used  in  the  fifth  clause,  or  to 
construe  it  as  meaning  proceeds  from  the  sale  of  lands. 

The  decree  of  the  circuit  court  sustaining  the  demurrer 
and  dismissing  the  bill  for  want  of  equity  is  affirmed. 

Decree  affirmed. 
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The  PeopIvE  ex  rel.  Joseph  Brockamp,  County  Collector, 
Appellee,  vs.  W.  H.  Moore,  Appellant. 

Opinion  Hied  February  21,  IQ14. 

1.  Speciai,  taxation — hill  of  costs  should  be  for  cost  of  all  por- 
tions of  a  sidewalk  not  constructed  by  property  owners.  A  bill  of 
costs  for  a  sidewalk  constructed  under  one  ordinance  should  include 
the  entire  expense  incurred  or  to  be  incurred  by  the  city  in  building 
the  portions  of  the  walk  not  constructed  by  the  property  owners, 
and  it  is  not  sufficient  to  make  a  bill  of  costs  merely  for  the  portion 
constructed  in  front  of  one  lot  and  tax  that  lot  for  the  full  amount 
of  the  bill.    {People  v.  Hennessy,  234  111.  14,  followed.) 

2.  SAut^-extent  of  change,  as  to  the  bill  of  costs,  made  by  the 
amendment  of  1905,  The  only  change  in  regard  to  the  bill  of  costs 
which  was  effected  by  the  amendment  of  1905  to  the  Sidewalk  act 
of  1875  w^s  to  do  away  with  the  necessity  of  showing,  by  items, 
the  cost  gf  grading,  materials,  laying  down  and  supervision,  and  to 
require  only  a  showing  of  the  cost  of  construction  and  supervision. 

3.  Same — special  tax  list  is  essential  to  validity  of  special  tax. 
A  special  tax  list  prepared  by  the  city  officers  charged  with  the 
construction  of  a  sidewalk  is  essential  to  the  validity  of  a  special 
tax  under  the  Sidewalk  act  of  1875,  as  amended. 

4.  Same — warrants  should  be  issued  for  collection  of  a  special 
tax.  Before  an  application  for  judgment  ahd  an  order  of  sale  of 
property  for  a  delinquent  special  tax  can  be  maintained  it  is  nec- 
essary that  warrants  be  issued  for  the  collection  of  such  tax. 

Appeal*  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

George  T.  Wallace,  for  appellant. 

Harry  B.  Hershey,  State's  Attorney,  Edward  E.  Ad- 
ams, City  Attorney,  and  W.  B.  McBride,  for  api)ellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  coifnty  court 
of  Christian  county  rendered  against  a  lot  of  appellant  in 
the  city  of  Taylorville  for  a  special  tax  levied  against  said 
lot  for  the  construction  of  a  concrete  sidewalk  in  front 
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thereof.  On  the  application  for  judgment  and  order  of 
sale  in  the  county  court  the  appellant  filed  various  objec- 
tions, which  were  overruled  by  the  court,  which  ruling  of 
the  court  is  assigned  for  error. 

The  sidewalk  in  question  was  constructed  under  a  spe- 
cial ordinance  passed  by  the  city  council  of  Taylorville,  and 
in  accordance  with  the  provisions  of  said  special  ordinance 
and  a  general  sidewalk  ordinance  formerly  enacted  by  the 
city  council  of  said  city  and  still  in  force,  said  ordinances 
having  been  enacted  pursuant  to  the  Sidewalk  act  of  the 
General  Assembly  of  April  15,  1875,  ^  amended  by  the 
act  of  May  18,  1909.  (Kurd's  Stat.  191 1,  chap.  24,  pars. 
291  et  seq.  p.  340.) 

It  is  claimed,  among  other  objections,  that  the  statute 
and  ordinance  under  which  the  sidewalk  was  built  were  not 
complied  with,  and  that  the  special  ordinance  was  defective 
in  not  providing  for  proper  notice  to  the  property  owners. 
Objection  No.  i  was  that  the  bill  of  costs  provided  for  by 
the  ordinance  and  by  the  statute  was  defective.  Objection 
No.  2  was  that  a  special  tax  list  was  not  prepared  and  filed. 
Objection  No.  7  was  that  no  warrant  was  issued  for  the 
collection  of  said  taxes,  and  another  objection  was  that  the 
ordinance  was  unreasonable  and  oppressive.  An  examina- 
tion of  the  record  shows  that  many  of  these  objections 
were  well  taken. 

Section  2  of  the  Sidewalk  act  (Kurd's  Stat.  191 1, 
chap.  24,  par.  292,)  provides  that  the  ordinance  may  re- 
quire owners  of  lots  to  construct  sidewalks  in  front  of 
their  respective  lots  within  thirty  days  after  the  mailing  of 
notice  of  the  passage  of  such  ordinance.  The  sj^ecial  ordi- 
nance which  provided  for  the  construction  of  this  sidewalk 
required  the  walk  to  be  constructed  in  accordance  with  the 
general  sidewalk  ordinance  in  force  in  said  city,  and  said 
special  ordinance  provided,  among  other  things,  in  section  2 
thereof,  as  follows:  "All  owners  of  lots  *  *  *  may 
^  construct  a  sidewalk  in  front  of  their  respective  lots  *  *  ♦ 
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in  accordance  with  the  specifications  of  the  general  sidfewalk 
ordinance  and  within  thirty  days  after  the  mailing  of  notice 
by  the  city  clerk  of  said  city  of  the  passage  of  such  general 
sidewalk  ordinance"  The  special  ordinance  in  question  was 
passed  and  approved  June  17,  191 2.  The  general  sidewalk 
ordinance  was  passed  on  the  nth  day  of  October,  1906,  so 
that  the  notice  could  not  have  been  given  as  required.  The 
words  in  Italics  above  should  be  stricken  out  and  the  words 
"this  ordinance"  inserted,  to  make  it  correct. 

As  the  case  must  be  reversed  on  other  grounds,  it  is 
unnecessary  to  discuss  the  question  whether  the  defect  in 
the  special  ordinance  is  cured  by  the  provisions  of  the  gen- 
eral sidewalk  ordinance  as  to  notice,  or  whether  the  two 
ordinances  could  be  considered  together. 

Section  5  of  the  general  ordinance,  which  is  made  a 
part  of  the  special  ordinance  by  the  terms  thereof  following 
the  provision  of  the  statute  in  that  regard,  provided  that  the 
officers  having  charge  of  the  construction  of  such  sidewalk 
should  make  out  a  bill  of  costs  of  such  sidewalk  showing 
the  cost  of  construction  and  supervision  thereof,  also  a  list 
of  the  lots  or  parcels  of  land  touching  upon  the  line  of  such 
sidewalk,  the  names  of  the  parties  who  paid  the  last  general 
taxes  on  such  lots,  and  the  frontage  thereof.  The  only  bill 
of  costs  was  one  for  constnicting  the  sidewalk  in  front  of 
lot  12  in  block  5, — the  lot  owned  by  appellant, — and  that 
bill  of  costs  did  not  give  the  cost  of  construction  and  super- 
vision but  only  the  cost  per  lineal  foot.  A  similar  bill  of 
costs  was  held  defective  in  the  case  of  People  v.  Hennessy, 
234  111.  14,  in  which  case  it  was  held  that  the  bill  of  costs 
for  a  sidewalk  constructed  under  the  same  law  should  have 
covered  and  included  the  entire  expenses  incurred  or  to  be 
incurred  by  the  city  in  building  the  portions  of  the  walk 
not  constructed  by  the  property  owners,  and  it  was  not 
sufficient  to  make  a  bill  of  costs  for  the  portion  constructed 
in  front  of  one  lot  and  tax  that  lot  for  the  full  amount  of 
such  bill. 
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Counsel  for  the  appellee  insist  that  the  Hennessy  case 
arose  before  the  statute  was  amended  by  the  law  of  1905. 
The  only  change,  however,  in  regard  to  the  bill  of  costs 
is,  that  the  law  before  the  amendment  required  that  the  bill 
of  costs  should  show,  in  items,  the  cost  of  grading,  ma- 
terials, laying  down  and  supervision,  while  under  the  law  as 
amended  the  bill  of  costs  need  only  show  the  cost  of  con- 
struction and  supervision,  but  the  law  is  the  same  as  to  the 
requirement  that  the  bill  of  costs  should  show  the  entire 
cost  of  the  sidewalk. 

It  was  also  objected  that  no  special  tax  list  was  prepared 
by  the  city  officers  charged  with  the  construction  of  such 
walk,  and  no  special  tax  list  is  shown  by  the  record.  This 
was  essential  to  a  valid  assessment.  Biggins'  Estate  v.  Peo- 
ple, 193  111.  601 ;  People  v.  Record,  212  id.  62. 

It  was  further  objected  that  no  warrants  were  issued 
for  the  collection  of  the  tax.  From  the  evidence  of  the 
city  clerk  it  appears  that  the  only  papers  that  had  been 
filed  in  connection  with  this  tax  were  the  defective  bill  of 
costs,  the  delinquent  list,  the  special  ordinance,  the  notice 
to  build  the  walk  and  a  remonstrance  from  the  appellant. 
These  warrants  should  have  been  issued  as  required  by  law. 
(People  V.  Record,  supra.)  In  a  proceeding  of  this  kind 
the  requirements  of  the  statute  must  be  strictly  complied 
with.    People  v.  Cherry,  256  111.  582. 

On  the  objection  as  to  the  reasonableness  of  the  ordi- 
nance the  evidence  as  to  the  condition  of  the  old  sidewalk 
and  necessity  for  the  new  one  is  conflicting,  but  as  the  judg- 
ment must  be  reversed  because  of  the  failure  of  the  coimty 
court  to  sustain  the  other  objections  it  is  not  necessary  to 
consider  that  objection  here. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  county  court  of  Christian  county,  with  directions  to 
set  aside  the  judgment  and  to  sustain  objections  i,  6  and  7 

as  ft  e  ,  Reversed  and  remanded,  with  directions. 
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R.  R.  Perry  et  al.  Appellees,  vs.  W.  B.  Ei^uott  et  al. 

Appellants. 

Opinion  filed  February  21,  1914. 

1.  Deeds — proof  must  he  clear  to  authorize  reforming  a  deed 
for  mutual  mistake.  In  order  to  justify  a  court  of  equity  in  re- 
forming a  deed  the  evidence  must  be  strong  and  convincing  that 
there  was  a  mutual  mistake  of  the  parties  in  the  respect  alleged 
in  the  bill. 

2.  Same — what  does  not  justify  reforming  deed,  A  deed  de- 
scribing a  tract  of  land  one  hundred  feet  square  by  metes  and 
bounds  will  not  be  reformed  in  equity  so  as  to  make  the  north  line 
coincide  with  the  south  line  of  a  certain  street,  even  though  sub- 
sequent purchasers  from  the  grantee  may  have  understood  that  the 
land  they  were  buying  had  such  street  line  for  its  northern  bound- 
ary, where  there  is  no  clear  proof  that  the  original  grantor  and 
grantee  had  that  understanding  when  the  deed  was  made. 

Appeal  from  the  Circuit  Court  of  Williamson  county; 
the  Hon.  Richard  S.  Farrand,  Judge,  presiding. 

WiLUAM  H.  Warder,  for  appellants. 

A.  J.  Kim  MEL,  and  George  Sawyer,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellees  (hereinafter  called  complainants)  filed  their 
bill  in  the  circuit  court  of  Williamson  county  November  26, 
1910,  asking  that  Minerva  E.  Elliott  be  ordered  to  correct 
the  description  in  a  certain  deed  executed  by  her  and  her 
husband  to  Mrs.  L.  F.  Gent,  dated  July  4,  1896.  By  an 
amendment  the  Marion  Building  and  Loan  Association  was 
made  a  party  defendant,  and  by  further  amendment  set- 
ting up  the  death  of  Minerva  E.  Elliott,  intestate,  Samuel 
Elliott  and  W.  B.  Elliott,  her  sons  and  only  heirs-at-law, 
were  made  parties  defendant. 

The  bill  alleges  that  W.  H.  Warder  was  the  owner  of 
and  conveyed  to  Minerva  E.  Elliott  a  piece  of  land  situate 
in  the  south-east  quarter  of  the  south-east  quarter  of  sec- 
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tion  13,  township  9,  south,  range  2,  east,  in  Williamson 
county,  and  described  as  beginning  two  rods  south  of  the 
south-west  corner  of  the  said  tract  and  running  east  three 
chains  and  twenty-five  links;  thence  north  six  chains  and 
seventy-five  links ;  thence  west  three  chains  and  twenty-five 
links;  thence  south  six  chains  and  seventy-five  links  to  the 
place  of  beginning,  except  100  feet  off  the  east  side;  that 
July  4,  1896,  J.  J.  artd  Minerva  E.  Elliott  conveyed  a  part 
of  said  land  to  Mrs.  L.  F.  G«nt,  described  as  follows :  Be- 
ginning 317  feet  north  and  15  feet  east  of  the  south-west 
corner  of  the  south-east  quarter  of  the  south-east  quarter 
of  section  13,  township  9,  south,  range  2,  east,  in  William- 
son county;  running  thence  east  100  feet;  thence  north 
100  feet;  thence  west  100  feet;  thence  south  100  feet  to 
the  place  of  beginning.  Complainants  by  mesne  convey- 
ances are  the  present  owners  of  said  last  described  tract. 
They  aver  that  the  beginning  point  in  the  deed  from  Mi- 
nerva E.  Elliott  and  husband  to  Mrs.  L.  F.  Gent  should 
have  been  a  point  302  feet  north  and  15  feet  east  of  the 
south-west  corner  of  the  south-east  quarter  of  the  south- 
east quarter  of  section  13,  township  9,  south,  range  2,  east, 
instead  of  317  feet  north  and  15  feet  east  of  said  corner 
before  described,  and  that  the  latter  point  for  beginning 
was  arrived  at  or  adopted  by  a  mistake  of  the  parties ;  that 
such  mistake  runs  through  the  whole  series  of  transfers 
from  Minerva  E.  Elliott  and  husband  to  and  including  the 
several  deeds  to  complainants ;  that  no  persons  other  than 
complainants  and  defendants  have  any  interest  in  said  land 
the  description  of  which  is  sought  to  be  corrected;  that 
complainants  and  the  parties  thrpugh  whom  they  claim  title 
have  been  in  possession  of  said  piece  of  land  until  within 
the  last  two  years ;  that  they  did  not  know  Minerva  E.  El- 
liott claimed  any  part  of  said  piece  of  land  nor  that  there 
had  been  any  mistake  in  the  description  of  the  land  con- 
veyed in  the  deed  from  her  and  her  husband  to  Mrs.  L-  F. 
Gent,  and  the  subsequent  conveyances  in  the  chain  of  title, 
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until  within  the  last  two  years,  when  said  Minerva  E.  El- 
liott caused  a  small  house  to  be  erected  upon  the  premises, 
which  she  claimed  to  own;  that  quit-claim  deeds  contain- 
ing a  true  and  correct  description  of  the  land  claimed  by 
the  complainants  were  presented  to  Minerva  E.  Elliott,  but 
that  she  would  not  sign  the  same  when  requested  so  t6  do. 
The  prayer  of  the  bill  is  that  Minerva  E.  Elliott  be  ordered 
to  execute  to  complainants  separate  deeds  conveying  to  them 
the  strip  of  land  claimed  by  her  and  which  was  intended  to 
be  conveyed  by  her  to  Mrs.  L.  F.  Gent  on  July  4,  1896,  but 
which,  by  mistake  of  the  parties  in  establishing  the  correct 
point  for  beginning,  was  omitted,  and  has  since  been  omit- 
ted in  subsequent  deeds  down  to  and  including  the  several 
deeds  to  complainants. 

The  answer  of  Minerva  E.  Elliott,  filed  July  12,  191 1, 
set  up  the  conveyance  to  her  by  W.  H.  Warder,  also  the 
deed  from  her  and  her  husband  to  Mrs.  L.  F.  Gent,  and 
denied  that  any  mistake  was  made  in  the  description  of  the 
land  conveyed  by  her  to  said  Mrs.  L.  F.  G«nt ;  alleged  she 
was  in  possession  of  the  strip  of  ground  in  controversy, 
upon  which  she  had  built  a  small  house,  and  denied  com- 
plainants' right  to  the  relief  sought  in  their  bill. 

The  answer  of  the  Marion  Building  and  Loan  Associa- 
tion alleges  that  J.  J.  Elliott  and  Minerva  E.  Elliott,  on 
May  31,  1909,  then  being  in  possession  of  the  disputed 
tract  of  land,  mortgaged  the  same  to  said  Marion  Building 
and  Loan  Association  to  secure  a  loan  of  $100  thereon; 
that  the  said  mortgage  is  recorded  in  mortgage  record  11, 
page  400,  and  that  said  association  had  no  notice  or  knowl- 
edge of  any  error  in  any  deed  as  mentioned  in  complain- 
ants' bill,  and  denies  that  complainants  are  entitled  to  any 
relief  as  against  said  defendant. 

The  cause  was  referred  to  the  master  in  chancery  to 
take  testimony,  and  upon  the  master's  report  of  the  testi- 
mony the  cause  was  heard  and  a  decree  rendered  April  19, 
19 1 3,  finding  that  the  allegations  of  the  bill  were  sustained 
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by  the  proof  and  granting  the  relief  prayed,  except  that  the 
mortgage  of  the  building  and  loan  association  was  sustained 
as  a  valid  lien.  By  appeal  the  record  is  brought  to  this 
court  for  review. 

The  land  conveyed  by  W.  H.  Warder  to  Mrs.  Elliott 
was  never  platted  into  lots  by  the  owner.  Its  north  bound- 
ary was  ioj4  feet  north  of  the  south  line  of  West  Main 
street,  one  of  the  streets  of  the  city  of  Marion.  Mrs.  El- 
liott conveyed  the  land  in  small  parcels  to  different  persons 
from  time  to  time,  describing  the  premises  conveyed  each 
time  by  metes  and  bounds.  The  first  parcel  of  the  entire 
tract  conveyed  was  a  lot  loo  feet  square,  commencing  317 
feet  north  and  15  feet  east  of  the  south-west  comer  of  the 
forty ;  running  thence  east  100  feet ;  thence  north  100  feet ; 
thence  west  100  feet;  thence  south  100  feet  to  the  place 
of  beginning.  The  length  of  the  tract,  north  and  south, 
conveyed  by  Warder  to  Mrs.  Elliott,  in  the  forty  acres  de- 
scribed, was  412^  feet.  The  south  line  of  the  parcel  con- 
veyed by  Mrs.  Elliott  to  Mrs.  Gent  was  located  317  feet 
north  of  Mrs.  Elliott's  south  line,  and  the  north  line  of  the 
Gent  lot,  as  described  in  the  deed,  was  417  feet  north  of 
said  south  line  of  the  forty-acre  tract,  or  4^  feet  north  of 
Mrs.  Elliott's  north  line  as  located  in  the  conveyance  to  her 
by  Warder.  It  is  clear  that  to  this  extent  there  was  a 
mistake  in  the  deed  to  Mrs.  Gent,  and  Mrs.  Elliott  did  not 
deny  this.  She  testified  she  intended  the  north  line  of  the 
land  conveyed  to  her  by  Warder  to  be  the  north  line  of  the 
tract  conveyed  by  her  to  Mrs.  Gent.  According  to  her  tes- 
timony the  south  line  of  Mrs.  Gent's  lot  should  have  been 
312^  feet  north  of  the  south-west  corner  of  the  forty-acre 
tract  instead  of  317  feet.  Mrs.  Elliott  by  subsequent  deeds 
conveyed  to  Thomas  Elliott  a  lot  87  feet  wide  north  and 
south,  immediately  next  to  the  south  line  of  the  forty  acres ; 
to  C.  A.  Gent  a  lot  30  feet  wide  north  and  south,  next  to 
the  lot  conveyed  to  Elliott;  to  John  M.  Cline  a  lot  100  feet 
north  and  south,  next  to  the  lot  conveyed  to  Gent;   and  to 
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E.  J.  Gill  a  lot  85  feet  north  and  south,  next  to  the  lot  con- 
veyed to  Cline.  These  conveyances  include  the  land  from 
the  south  line  of  the  forty  acres  to  a  point  302  feet  north 
of  said  south  line,  leaving  iioyi  feet  between  the  north 
line  of  the  Cline  lot  and  the  north  line  of  the  tract  described 
in  the  deed  from  Warder  to  Mrs.  Elliott,  which  north  line, 
as  we  have  seen,  was  loj^  feet  north  of  the  south  line  of 
West  Main  street. 

The  deed  to  Mrs.  Gent  for  the  100  feet,  the  south  line 
of  which  was  described  as  317  feet  north  of  the  south-west 
corner  of  the  forty,  was  made  before  yiy  of  the  other  con- 
veyances mentioned.  From  the  date  of  the  deed  to  Mrs. 
Gent  for  the  100  feet  square  to  about  two  years  before  the 
fihng  of  the  bill  in  this  case, — a  period  of  about  thirteen 
years,-^the  Elliotts  were  not  in  possession  of  the  disputed 
strip.  About  two  years  before  the  bill  was  filed  they  took 
possession  and  built  a  small  house  upon  it.  Previous  to 
their  taking  possession  of  the  strip  the  evidence  as  to  the 
possession  and  claim  of  ownership  is  not  very  certain  or 
satisfactory.  The  land  was  never  platted  by  the  owner,  Blit 
in  1907  the  tax  authorities  caused  it  to  be  surveyed  and 
platted  according  to  the  conveyances  made,  for  the  purpose 
of  taxation.  None  of  the  conveyances  covered  the  disputed 
strip.  It  is  not  denied  that  there  was  a  mutual  mistake  in 
not  locating  the  south  line  of  the  lot  conveyed  to  Mrs.  Gent 
by  Mrs.  Elliott  4j4  feet  further  south,  or  that  it  should 
have  been  3 12^4  feet  north  of  the  south  line  instead  of 
317  feet.  Complainants  contend  it  was  intended  by  both 
parties  to  the  conveyance  from  Mrs.  Elliott  to  Mrs.  Gent 
to  convey  to  Mrs.  Gent  100  feet  square  south  of  the  south 
line  of  West  Main  street.  This  would  have  required  the 
starting  point  in  the  description  to  have  been  302  feet  north 
of  the  south  line  of  the  forty.  Mrs.  Elliott  testified  it  was 
the  intention  of  the  parties  that  the  north  line  of  the  Gent 
lot  should  be  the  north  line  as  described  in  the  deed  from 
Warder  to  her,  which  was  ioj4  feet  north  of  the  south  line 
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of  the  street.  Mrs.  Gent,  the  grantee,  did  not  testify,  but 
her  husband  testified  he  negotiated  the  purchase  of  the  lot 
from  Mrs.  Elliott ;  that  he  did  not  know  from  what  point 
the  lot  was  to  extend  loo  feet  south;  that  the  deed  de- 
scribed it  as  commencing  317  feet  north  of  the  south-west 
corner  of  the  forty;  that  he  was  getting  100  feet  but  gave 
no  consideration  as  to  whether  it  was  exclusive  of  West 
Main  street;  that  there  was  no  conversation  with  reference 
to  the  street  or  street  line;  that  he  paid  $75  for  the  land 
and  it  was  sold  to  Brice  Holland  for  $65.  Holland  testified 
that  when  he  boughij;  the  tract  from  Mrs.  Gent  he  under- 
stood he  was  getting  100  feet  square  south  of  West  Main 
street,  but  he  does  not  say  Mrs.  Gent  understood  it  the 
same  way.  He  testified  he  had  no  knowledge  of  the  deed 
between  Mrs.  Elliott  and  Mrs.  Gent  or  what  was  intended 
to  be  conveyed  by  Mrs.  Elliott  to  Mrs.  Gent.  He  sold  the 
land,  and  it  is  now  owned  by  different  parties  in  five  sepa- 
rate tracts.  Other  witnesses  who  now  own  or  have  owned 
parts  of  the  tract  100  feet  square  testified  as  to  their  un- 
derstanding of  how  far  south  of  West  Main  street  it  ex- 
tended and  to  certain  acts  of  possession  of  use  of  the 
disputed  strip  by  the  owners  of  the  100  feet.  There  does 
not  appear,  however,  to  have  been  any  continuous  use  or 
possession  of  it  before  the  Elliotts  built  upon  it,  in  1909. 

We  do  not  think  there  is  any  such  proof  of  a  mutual 
mistake  in  the  deed  from  Mrs.  Elliott  to  Mrs.  Gent  as 
would  authorize  a  reformation  of  the  deed  except  as  to 
the  4J4  feet.  As  we  read  the  evidence  it  is  far  from  clear 
that  there  was  any  mistake  made  in  that  conveyance  except 
placing  the  north  line  4j^  feet  north  of  the  north  line  of 
the  tract  conveyed  to  Mrs.  Elliott  by  Warder.  West  Main 
street  appears  to  have  never  been  platted  as  a  street  by 
the  property  owners.  As  we  understand  from  the  record, 
it  has  existed  and  been  traveled  and  used  as  a  street  since 
about  1869.  The  north  line  of  the  land  conveyed  to  Mrs. 
Elliott  by  Warder  had  been  established  by  conveyances  prior 
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to  the  time  there  was  any  West  Main  street,  and  after  that 
street  came  into  existence  the  same  north  boundary  was 
recognized  by  conveyances  down  to  the  conveyance  from 
Warder  to  Mrs.  Elliott.  No  reason  appears  why  the  deed 
to  the  fee  of  the  I0J/2  feet  off  the  south  side  of  the  street 
was  not  a  good  conveyance,  subject  to  the  public  easement 
for  the  purposes  of  a  street.  It  is  by  no  means  clear  from 
the  testimony  that  Mrs.  Elliott  intended  to  convey  to  Mrs. 
Gent,  and  that  Mrs.  Gent  understood  that  she  was  buying, 
100  feet  south  of  the  south  line  of  West  Main  street.  It 
is  true  that  for  a  period  of  about  thirteen  years  Mrs.  El- 
liott asserted  no  claim  to  the  disputed  strip  and  did  not 
take  possession  of  it  until  after  the  survey  was  made  for 
the  purposes  of  taxation.  While  this  is  a  circumstance 
worthy  of  consideration  it  is  not  conclusive  in  favor  of 
complainants,  nor  is  it  when  considered  in  connection  with 
all  the  other  evidence  in  the  record.  To  justify  the  relief 
prayed,  the  evidence  must  be  of  very  strong  and  convincing 
character  that  there  was  a  mutual  mistake  by  the  parties  in 
the  respect  alleged.  {Hunter  v.  Bilyeu,  30  111.  228;  Shay 
V.  Pettes,  35  id.  360;  McDonald  v.  Starkey,  42  id.  442;  ' 
Stanley  v.  Marshall,  206  id.  20.)  The  fact  that  owners  of 
the  land  who  became  such  after  the  conveyance  to  Mrs. 
Gent  thought  they  were  acquiring  land  extending  100  feet 
south  of  West  Main  street  would  not  authorize  a  reforma- 
tion of  the  deed  from  Mrs.  Elliott  to  Mrs.  Gent,  in  the 
absence  of  clear  and  convincing  proof  that  they  understood 
and  intended  the  deed  to  convey  100  feet  south  of  West 
Main  street. 

It  is  conceded  complainants  are  entitled  to  relief  as  to 
the  4j^  feet  immediately  north  of  the  10J/2  foot  strip  in 
dispute,  but  they  were  not  entitled,  under  the  evidence,  to 
the  relief  prayed  as  to  the  io>^  foot  strip.  The  decree 
will  therefore  be  reversed  and  the  cause  remanded,  with 
leave  to  complainants,  if  th^y  so  desire,  to  amend  their  bill 
by  praying  for  reformation  of  the  deed  from  Mrs.  Elliott 
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to  Mrs.  Gent  and  subsequent  conveyances,  so  as  to  make 
the  beginning  point  of  the  tract  conveyed  by  Mrs.  Elliott 
to  Mrs.  G«nt  3121^  feet  north  of  the  south-west  corner  of 
the  south-east  quarter  of  the  south-east  quarter  of  said  sec- 
tion 13,  instead  of  317  feet  north  of  said  corner. 

.  Reversed  and  remanded. 


F.  D.  West,  Defendant  in  Error,  vs.  The  Ranney  Re- 
frigerator Company,  Plaintiff  in  Error. 

Opinion  filed  February  21,  1914. 

1.  Contracts — in  construing  a  contract  the  court  will  consider 
the  whole  instrument.  In  construing  a  written  contract  to  deter- 
mine the  meaning  of  a  particular  clause  the  court  will  look  at  the 
whole  contract  and  construe  it  according  to  the  intention  of  the 
parties  as  the  same  appears  from  the  language  of  the  instrument. 

2.  Same — provision  that  article  shall  have  a  maximum  capaQtty 
construed.  A  provision  in  a  contract  for  the  sale  of  ice  scales  to 
be  placed  in  refrigerators  made  by  the  vendee,  that  the  scale  mech- 

.  anism  shall  have  a  maximum  capacity  of  two  hundred  pounds,  will 
not  be  construed  to  mean  that  each  mechanism,  irrespective  of  the 
size  of  the  refrigerator  for  which  it  was  intended,  shall  have  such 
maximum  capacity,  where  there  is  another  provision  in  the  con- 
tract showing  that  the  vendee  intended  to  use  the  scales  in  refrig- 
erators having  a  smaller  capacity  than  two  hundred  pounds,  and 
where'  the  pattern  refrigerators  furnished  by  the  vendee  to.  the 
vendor  to  enable  the  latter  to  make  scales  to  fit  them  were  of  dif- 
ferent sizes,  all  less  than  two  hundred  pounds  capacity. 

3.  Same — what  does  not  justify  rescinding  contract.  The  mere 
fact  that  none  of  the  scale  mechanisms  furnished  to  a  refrigerator 
company  and  paid  for  by  it  had  a  maximum  of  two  hundred  pounds 
capacity  does  not  justify  the  refrigerator  company  in  treating  the 
contract  as  rescinded  and  refusing  to  accept  further  deliveries  un- 
der the  contract,  where  it  does  not  appear  that  there  was  any  de- 
mand upon  the  vendor,  or  refusal  by  him,  to  furnish  scale  mech- 
anisms of  that  capacity  if  desired  by  the  refrigerator  company,  and 
where  the  refusal  to  carry  out  the  contract  was  not  based  upon  the 
matter  of  maximum  capacity  of  the  scales  but  upon  the  ground 
that  they  were  too  high  priced. 
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.  4.  Evidence — when  admitting  evidence  of  amount  of  defendant 
company's  capital  will  not  reverse.  In  an  action  against  a  corpo- 
ration for  breach  of  a  contract  of  sale,  where  the  amount  of  dam- 
ages is  merely  a  matter  of  computation  from  the  undisputed  facts, 
it  is  not  reversible  error  to  permit  plaintiff's  counsel  to  prove  by  a 
witness  how  much  capital  stock  the  defendant  had,  even  though  the 
evidence  was  wholly  irrelevant  and  not  admissible. 

Writ  of  Error  to  the  Branch  "B"  Appellate  Court  for 
the  First  District ; — ^^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago;  the  Hon.  John  R.  Caveri^y, 
Judge,  presiding. 

WiLUAM  A.  Bowles,  and  James  E.  Bowles,  for  plain- 
tiff in  error. 

Dellenback,  Riese  &  Cody,  for  defendant  in  error. 

Mr.  Justice  ViCKERS  delivered  the  opinion  of  the  court : 

Defendant  in  error,  F.  D.  West,  brought  an  action  of 
assumpsit  in  the  municipal  court  of  Chicago  against  the 
Ranney  Refrigerator  Company  and  recovered  a  judgment 
for  $2190  for  an  alleged  breach  of  contract.  The  Appel- 
late Court  for  the  First  District  having  affirmed  the  judg- 
ment of  the  trial  court,  the  record  has  been  brought  to  this 
court  by  certiorari. 

Plaintiff  in  error  was  a  manufacturer  of  refrigerators 
and  defendant  in  error  was  the  owner  of  a  patented  scale 
mechanism  which  was  intended  to  fit  into  refrigerators  in 
such  a  way  that  the  ice,  when  placed  in  the  refrigerator, 
would  rest  upon  the  platform  of  the  scale  and  the  quan- 
tity of  ice  or  other  articles  placed  in  the  ice-box  would  be 
weighed.  The  size  and  shape  of  the  scale  mechanism  would 
vary  according  to. the  shape  and  capacity  of  the  ice-box  to 
which  it  was  to  be  attached.  On  the  29th  day  of  August, 
1908,  the  parties  to  this  suit  entered  into  a  written  con- 
tract, by  which  plaintiff  in  error  was  given  the  exclusive 
right  to  use  the  weighing  scales  manufactured  imder  de- 
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fendant  in  error's  patent  for  the  term  of  five  years  from 
the  date  of  the  contract.  Clause  2  of  the  contract  pro- 
vided that  the  delivery  of  the  scales  was  to  commence  on 
November  i,  1908,  and  they  were  to  be  delivered  "upon 
demand  thereafter."  Plaintiff  in  error  agreed  to  pay  $2.50 
for  each  complete  scale  mechanism.  Clause  2  also  con- 
tained the  following  language:  "A  scale  mechanism  in- 
cluding only  all  metal  parts  of  the  scale  except  the  table 
or  ice-rack,  and  said  scale  mechanism  having  a  maximum 
capacity  of  two  hundred  pounds."  Clause  4  of  the  con- 
tract provided  that  defendant  in  error  should  furnish  six 
hundred  complete  scale  mechanisms  on  or  before  August  i, 
1909,  and  that  plaintiff  in  error  should  pay  defendant  in 
error  $i50p  in  cash  or  by  ninety-day  note  bearing  six  per 
cent  interest,  and  it  was  provided  that  if  any  excess  over 
six  hundred  mechanisms  were  required  by  plaintiff  in  er- 
ror before  August  i,  1909,  such  excess  should  be  delivered 
at  the  rate  of  $1.75  each,  upon  the  same  terms  as  the 
six  hundred  were  purchased.  The  six  hundred  mechanisms 
were  manufactured  and  delivered  to  plaintiff  in  error  and 
accepted  by  it  and  paid  for  as  required  by  the  contract. 
This  suit  is  brought  by  defendant  in  error  to  recover  dam- 
ages for  a  breach  of  the  fifth  clause  of  the  contract,  which 
is  as  follows: 

"5.  Furthermore,  said  company  agrees  to  purchase 
from  said  West  fifteen  hundred  (1500)  said  complete 
scale  mechanisms  within  the  period  of  time  beginning  Au- 
gust I,  A.  D.  1909,  and  ending  August  i,  A.  D.  1910,  and 
to  pay  to  said  West  immediately  upon  delivery  thereof  the 
sum  of  thirty-seven  hundred  and  fifty  ($3750)  dollars,  at 
the  rate  of  two  dollars  and  fifty  cents  each,  ($2.50)  in 
cash  or  by  ninety  (90)  day  note  bearing  six  per  cent  (6.%) 
interest." 

It  is  admitted  that  plaintiff  in  error  refused  to  receive 
and  pay  for  any  portion  of  the  fifteen  hundred  scale  mech- 
anisms that  were  to  be  delivered  between  August  i,  1909, 
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and  August  i,  191  o.  Defendant  in  error  did  not  manufac- 
ture these  mechanisms  personally,  but  had  them  manufac- 
tured by  another  concern  for  one  dollar  each.  Deducting 
$1500  from  $3750  leaves  $2250.  Under  the  contract  the 
defendant  in  error  was  required  to  deliver  the  articles  to 
the  plaintiff  in  error  at  its  place  of  business  at  Greenville, 
Michigan.  The  freight  on  fifteen  hundred  complete  scale 
mechanisms  from  Chicago,  where  they  were  manufactured, 
to  Greenville,  Michigan,  was  $60,  which,  deducted  from 
$2250,  leaves  $2190,  which  is  the  amount  of  the  judgment. 
Defendant  in  error  recovered  his  net  profit  on  the  sale  of 
fifteen  hundred  scale  mechanisms  which  were  to  have  been 
delivered  between  August  i,  1909,  and  August  i,  1910. 

Plaintiff  in  error  contends  that  the  contract  required 
defendant  in  error  to  furnish  scale  mechanisms  having  a 
maximum  capacity  of  two  hundred  pounds.  It  is  not  con- 
troverted that  none  of  the  scales  delivered  by  defendant  in 
error  had  a  capacity  to  weigh  two  hundred  pounds.  The 
theory  of  plaintiff  in  error  is,  that  defendant  in  error,  in 
failing  to  deliver  scales  of  two  hundred  pounds  capacity, 
had  violated  clause  2  of  the  contract,  and  that  plaintiff  in 
error  might  thereafter  regard  the  contract  as  rescinded  and 
refuse  to  receive  any  further  deliveries  under  the  same. 
Defendant  in  error  contends  that  the  provision  in  relation 
to  the  capacity  of  the  scales  was  a  limitation  of  the  maxi- 
mum weight  that  could  be  required  under  the  agreement, 
and  not  a  requirement  that  all  the  scales  furnished  should 
have  a  capacity  to  weigh  two  hundred  pounds.  This  con- 
troversy between  the  parties  involves  a  construction  of  the 
contract.  In  determining  what  the  contract  in  this  respect 
means,  the  court  will  look  at  the  whole  contract  and  con- 
strue it  according  to  the  intention  of  the  parties  as  the 
same  appears  from  the  language  of  the  instrument.  As 
bearing  upon  the  proper  construction  of  clause  2,  clause  7 
seems  to  throw  some  light.  That  clause  is  as  follows: 
**Said  company  agrees  to  use  the  said  scale  mechanisms  in 
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refrigerators  having  capacity  for  not  more  than  two  hun- 
dred pounds  of  ice  and  to  not  use  them  in  refrigerators 
having  a  greater  weight  capacity."  The  clause  last  above 
quoted  clearly  indicates  that  the  parties  contemplated  the 
use  of  the  scales  in  refrigerators  having  less  than  two 
hundred  pounds  capacity.  That  both  parties  understood 
the  agreement  as  not  requiring,  absolutely,  that  every  mech- 
anism should  have  two  hundred  pounds  capacity  is  clearly 
shown  by  the  acts  of  the  parties  under  the  contract.  Of 
the  six  hundred  scales  furnished  in  1908  and  1909  not 
one  of  them  had  a  capacity  above  one  hundred  and  thirty 
pounds,  and  they  were  received  and  paid  for  by  plaintiff  in 
error  without  any  objections  as  to  their  capacity.  It  is 
also  shown  that  at  the  request  of  defendant  in  error  plain- 
tiff in  error  sent  three  sizes  of  refrigerators,  with  the  re- 
quest that  the  scales  be  made  to  fit  those  particular  styles 
of  ice-boxes.  None  of  the  pattern  refrigerators  had  a 
capacity  of  two  hundred  pounds  of  ice.  Under  date  of 
March  21,  1910,  plaintiff  in  error  wrote  defendant  in  er- 
ror in  reference  to  some  refrigerator  scales  of  peculiar 
type  and  shape  which  were  intended  to  be  used  for  coun- 
ter refrigerators.  These  were  entirely  different  from  any 
scales  that  had  theretofore  been  made  or  furnished  plain- 
tiff in  error.  Plaintiff  in  error  savs  in  its  letter  that  these 
scales  will  have  to  be  from  six  to  ten  feet  in  length  and 
that  they  will  be  used  in  ice-boxes  holding  from  one  hun- 
dred and  fifty  to  two  hundred  pounds  of  ice.  The  letter 
closes  as  follows:  "Now,  as  we  understand  the  contract, 
you  are  to  make  whatever  size  we  specify  in  any  box,  not 
to  exceed  two  hundred  pounds."  Again,  under  date  of 
April  12,  1910,  plaintiff  in  error  wrote  defendant  in  error, 
saying:  "We  could  not  use  any  more  of  the  scales  such 
as  the  sizes  you  made  for  us  in  the  first  place  as  they  do 
not  seem  to  sell,  but  we  believe  they  would  go  in  grocers' 
ice-boxes,  such  as  our  No.  295,  and  we  presume  that  they 
will  cost  no  more  in  the  size  than  any  other."     Finally, 
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when  plaintiff  in  error  declined  to  take  any  more  of  the 
scales  the  refusal  was  not  placed  on  the  ground  that  the 
scales  furnished  did  not  have  a  capacity  of  two  hundred 
pounds.  The  sole  complaint  was  that  "they  are  too  high- 
priced."  Considering  the  whole  contract  together,  with  the 
construction  that  the  parties  have  themselves  placed  upon 
it  by  their  dealings  under  it,  the  court  did  not  err  in  re- 
fusing to  hold  that  the  failure  of  defendant  in  error  to 
manufacture  and  deliver  scale  mechanisms  of  a  maximum 
capacity  of  two  hundred  pounds  had  violated  the  contract, 
whereby  plaintiff  in  error  was  absolved  from  all  obliga- 
tions thereunder.  The  scales  were  to  be  delivered  from 
time  to  time  during  the  year  from  August,  1909,  to  Au- 
gust, 1910,  as  plaintiff  in  error  might  demand  them.  Had 
plaintiff  in  error  demanded  scales  of  the  maximum  capacity 
of  two  hundred  pounds  and  defendant  in  error  had  refused 
to  deliver  scales  of  that  capacity  there  would  be  more  merit 
in  the  contention  of  plaintiff  in  error. 

Plaintiff  in  error  contends,  further,  that  the  mechan- 
isms were  defective  and  did  not  work  perfectly.  Conced- 
ing that  the  contract  required  defendant  in  error  to  furnish 
mechanisms  that  would  work  perfectly,  whether  the  mech- 
anisms delivered  under  the  contract  complied  with  this  re- 
quirement is  a  question  of  fact,  which  we  are  precluded  by 
the  judgment  of  the  Appellate  Court  affirming  that  of  the 
trial  court  from  considering. 

On  the  trial  the  court,  over  the  objection  of  plaintiff 
in  error,  permitted  counsel  to  ask  Mr.  Ranney  how  much 
capital  stock  his  corporation  had,  and  he  answered,  *'Fifty 
thousand  dollars."  Plaintiff  in  error  insists  that  this  rul- 
ing of  the  court  was  erroneous.  The  evidence  elicited  by 
this  question  was  wholly  irrelevant  and  for  that  reason  the 
objection  should  have  been  sustained,  but  we  think  that  the 
error  is  harmless.  We  are  unable  to  see  how  this  evidence 
could  have  in  any  way  influenced  the  jury,  especially  since 
the  action  was  one  upon  a  contract  and  the  damages  were 
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a  matter  of  computation  from  undisputed  facts.  Cases 
might  easily  be  suggested  in  which  the  admission  of  evi- 
dence of  this  character  might  be  an  error  of  a  much  more 
serious  nature. 

Plaintiff  in  error  contends  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  that  if  the  scales  furnished  by 
defendant  in  error  did  not  have  a  capacity  of  two  hundred 
pounds  he  could  not  recover.  The  error  assigned  upon  the 
refusal  of  the  court  to  so  instruct  the  jurj'  presents  the 
question  of  the  proper  construction  of  the  contract,  which 
has  already  had  our  consideration. 

We  find  no  reversible  error  in  this  record.  The- judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Fred  P.  Rowcliffe  et  al.  Defendants  in  Error,  vs,  Ella 
L.  Rowcliffe  Belson  et  al.  Plaintiffs  in  Error. 

Opinion  filed  February  21,  1914. 

1.  Wills — proponents  have  a  right  to  show  what  contestants 
witnesses  mean  by  **ordinary  business"  Where  witnesses  for  the 
contestants  have  given  opinions  that  the  testator  was  not  competent 
to  transact  ordinary  business  the  proponents  have  a  right  to  cross- 
examine  such  witnesses  to  show  what  they  mean  by  "ordinary 
business,"  as  there  is  no  universally  accepted  standard  of  what  con- 
stitutes ordinary  business  and  the  jury  are  entitled  to  know  what 
standard  is  in  Uie  mind  of  the  witnesses. 

2.  Same — proof  that  the  contestants  received  and  cashed  drafts 
from  testator  is  competent.  Proof  that  five  of  the  testator's  sons, 
who  are  complainants  in  a  bilLto  contest  the  will  upon  the  ground 
of  lack  of  testamentary  capacity,  received  from  the  testator  and 
cashed  drafts  sent  to  them  by  him  some  two  months  before  his 
death  and  after  the  will  was  made,  is  competent,  both  as  tending 
to  show  the  testator's  ability  to  transact  ordinary  business  and  as 
having  the  force  of  an  admission  by  such  complainants  that  the  tes- 
tator was  competent  at  that  time  to  dispose  of  his  property. 

3.  Same — when  verdict  setting  aside  will  cannot  be  sustained. 
A  verdict  and  decree  setting  aside  a  will  upon  the  ground  that  the 
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testator  did  not  have  sufficient  testamentary  capacity  cannot  be  sus- 
tained, where  there  is  no  evidence  tending  to  disprove  the  testi- 
mony of  reputable,  disinterested  witnesses  that  the  testator  trans- 
acted his  business,  managed  his  three  farms  and  did  his  banking 
business  without  requiring  assistance. 

4.  Same — when  difficulty  between  testator  and  his  wife  should 
not  be  gone  into  at  length.  A  difficulty  between  the  testator  and 
his  wife  resulting  in  a  separation  and  his  transfer  to  her  of  land 
and  money  should  not  be  gone  into  at  length  in  a  proceeding  to 
contest  his  will,  where  the  only  effect  of  the  evidence  is  to  lead  the 
jury  to  believe  the  testator  was  unfair  in  nature  and  disposition 
and  to  prejudice  the  defense. 

5.  Same — one  capable  of  transacting  ordinary  business  is  capa- 
ble of  making  a  will.  One  who  is  capable  of  transacting  the  ordi- 
nary business  affairs  of  life  is  capable  of  making  a  will,  but  the 
ability  to  transact  ordinary  business  is  a  higher  test  of  capacity  to 
make  a  will  than  the  law  requires. 

6.  Same — a  less  degree  of  capacity  is  required  to  make  a  will 
than  to  make  contracts.  A  less  degree  of  mental  capacity  is  re- 
quired to  make  a  wilt  than  to  make  contracts  and  transact  ordinary 
business  involving  a  contest  of  reason,  judgment  and  experience 
and  the  exercise  of  mental  powers  not  at  all  necessary  to  the  tes- 
tamentary disposition  of  property. 

7.  Same — the  real  test  of  testamentary  capacity.  The  real  test 
of  testamentary  capacity  is  not  whether  the  testator  had  sufficient 
mental  capacity  to  transact  ordinary  business,  but  whether  he  had 
sufficient  mind  and  men\ory  to  enable  him  to  understand  the  busi- 
ness in  which  he  was  engaged. 

8.  Same — when  instruction  upon  subject  of  testamentary  capac- 
ity is  erroneous.  An  instruction  upon  the  subject  of  testamentary 
capacity  is  erroneous  which  eliminates  all  the  testimony  for  the 
proponents  that  the  testator  could,  and  did,  transact  ordinary  busi- 
ness, and  permits  the  jury  to  substitute  the  mere  opinions  of  wit- 
nesses that  he  was  not  of  sound  mind  as  the  test  of  his  ability  to 
make  a  will.     (Dowie  v.  Sutton,  227  111.  183,  distinguished.) 

9.  Same — it  is  wrong  for  an  instruction  to  refer  to  depriving 
heirs  of  property.  An  instruction  stating  that  a  will  is  not  valid 
unless  the  jury  believe,  from  the  evidence,  that  the  testator  was 
capable  of  understanding  to  whom  he  was  giving  his  property  and 
whom  he  was  depriving  of  it  as  his  heirs  is  erroneous,  as  the  per- 
sons who  would  be  his  heirs  had  no  interest  in  his  property  and 
would  not  be  deprived  of  property  by  the  will. 

10.  Same — what  does  not  tend  to  show  that  the  testator  did  not 
know  his  property.    The  fact  that  the  testator's  home  farm  was  de- 
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scribed  in  the  will  as  the  north  half  of  a  certain  quarter  section 
instead  of  the  south  half  does  not  tend  to  show  he  did  not  knQw 
his  property,  where  the  evidence  is  conclusive  that  he  did  know  it 
and  pointed  out  the  property  on  a  map,  but  that  the  attorney  who 
drew  the  will,  or  his  stenographer,  made  the  mistake  in  making  or 
transcribing  the  notes. 

II.  Same — what  does  not  tend  to  show  that  the  testator  did  not 
know  the  objects  of  his  bounty.  The  fact  that  one  grandchild,  out 
of  a  total  of  twenty-five  children  and  grandchildren,  was  not  men- 
tioned in  the  will  does  not  tend  to  show  that  the  testator  did  not 
know  the  objects  of  his  bounty. 

Writ  of  Error  to  the  Circuit  G>urt  of  Ford  county; 
the  Hon.  George  W.  Patton,  Judge,  presiding. 

Schneider  &  Schneider,  and  Kerr  &  Lindi^ey,  for 
plaintiffs  in  error. 

Cloud  &  Thompson,  and  A.  L.  Philups,  for  defend- 
ants in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  November  14,  191 1,  Henry  Rowcliffe,  a  resident  of 
Ford  county,  died  at  the  age  of  eighty  years,  leaving  a  last 
will  and  testament  executed  on  September  28,  1909,  which 
was  admitted  to  probate  in  the  county  court  of  that  county. 
He  had  been  twice  married  and  was  the  father  of  eighteen 
children,  five  of  whom  had  died,  two  of  them  leaving  chil- 
dren. Of  the  thirteen  living  children,  five  of  them  were 
born  of  the  first  marriage  and  eight  of  the  second.  He 
left  Sarah  Rowcliffe,  his  widow,  and  the  thirteen  living 
children  and  grandchildren  from  each  marriage,  his  heirs- 
at-law.  The  eight  living  children  of  the  second  marriage 
filed  their  bill  in  the  circuit  court  of  Ford  county  to  set 
aside  the  probate  of  the  will.  There  were  minor  defend- 
ants who  had  adverse  interests,  and  A.  L.  Phillips,  an  at- 
torney, was  appointed  guardian  ad  litem  for  some  of  them, 
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and  Frank  Lindley,  an  attorney,  guardian  ad  litem  for 
others.  Frank  Lindley  filed  a  cross-bill  as  guardian  ad  litem 
for  one  of  the  minors  for  the  purpose  of  correcting  a  mis- 
description of  land  in  the  will,  in  which  the  south  half  of 
a  quarter  section  was  misdescribed  as  the  north  half.  An- 
swers were  filed  to  the  original  bill  and  cross-bill  and  an 
issue  was  formed  for  a  jury  under  the  original  bill.  There 
was  a  verdict  that  the  instrument  was  not  the  last  will  and 
testament  of  Henry  Rowcliffe,  and  the  court  entered  a  de- 
cree upon  the  verdict,  setting  aside  the  will  and  the  probate 
thereof,  which  also  disposed  of  the  cross-bill.  The  adult 
defendants,  and  the  minors  for  whom  Frank  Lindley  was 
guardian  ad  litem,  by  him  as  next  friend,  sued  out  a  writ 
of  error  and  brought  the  record  to  this  court. 

The  bill  charged  a  want  of  testamentary  capacity  and 
the  exercise  of  undue  influence,  and  there  was  not  only 
no  evidence  tending  to  prove  undue  influence,  but  it  was 
proven  that  the  scheme  of  the  will  was  devised  by  the  tes- 
tator himself.  The  court  therefore  withdrew  the  issue  of 
undue  influence  from  the  jury  and  submitted  to  them  the 
issue  of  mental  capacity,  alone. 

Henry  Rowcliffe  owned  three  farms,  of  eighty  acres 
each,  at  the  time  of  his  death,  and  also  left  $14,000  in  per- 
sonal property,  $11,000  of  which  was  in  money  deposited 
in  a  bank.  The  witnesses  to  sustain  the  will  were  bankers, 
farmers,  tenants  of  the  testator,  a  merchant  and  a  barber, 
all  of  whom  had  known  the  testator  for  many  years  and 
had  done  business  with  him,  and  they  all  testified  that  he 
transacted  his  business  intelligently,  managed  his  farms, 
leased  them,  sold  the  grain,  placed  his  money  in  the  bank 
on  time  certificates,  collected  the  interest,  renewed  the  cer- 
tificates from  time  to  time  as  they  came  due,  transacted 
all  his  business,  and  that  he  had  never  had  or  required 
any  assistance.  These  witnesses  gave  their  opinions  that  he 
was  entirely  capable  of  transacting  business  and  attending 
to  the  ordinary  affairs  of  life,  and  the  facts  related  by 
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them,  which  were  not  contradicted  or  weakened  by  adverse 
testimony,  showed  a  substantial  basis  for  their  conclusions. 
On  the  other  hand,  there  was  a  larger  number  of  witnesses 
who  gave  opinions  that  the  testator  was  not  of  sound  mind 
and  memory,  based  on  seeing  him  on  the  street  or  sitting 
in  front  of  a  store  where  he  was  accustomed  to  sit  in 
pleasant  weather,  or  at  his  home,  and  noticing  that  he  did 
not  look  well ;  that  he  was  not  as  heavy  as  in  former  years ; 
that  he  had  a  difficulty  of  speech;  that  on  meeting  them 
he  would  sometimes  reply  to  a  salutation  and  sometimes 
would  not ;  and  that  his  general  appearance  was  indicative 
of  old  age  and  a  general  failure  of  the  faculties.  Some  of 
the  witnesses  were  unable  to  give  any  opinion  concerning 
his  ability  to  transact  ordinary  business,  but  some  gave 
opinions  that  he  was  not  competent  to  transact  such  busi- 
ness. The  court  denied  to  the  defendants  the  privilege  of 
cross-examination  to  inform  the  jury  what  these  witnesses 
meant  by  "ordinary  business."  The  court  erred  in  such 
ruling,  because  there  is  no  universally  accepted  standard  of 
what  constitutes  ordinary  business,  and  the  jury  ought  to 
know  what  standard  is  in  the  mind  of  the  witness.  The 
court  sustained  objections  to  questions  whether  the  wit- 
nesses knew  that  the  testator  did  or  did  not  attend  to  his 
business,  collect  his  rents,  deposit  his  money,  make  leases 
and  sell  grain,  but  so  far  as  the  understanding  of  the  wit- 
nesses was  brought  out,  it  was  that  he  would  be  competent 
to  trade  at  the  store  but  not  to  do  business  requiring  men- 
tal ability,  breadth  of  knowledge  and  accuracy  in  business 
affairs. 

The  defendants  offered  to  prove  that  about  two  months 
before  the  testator  died  he  went  to  his  bank  and  procured 
drafts  for  $500  each  to  send  to  each  of  his  five  sons  of 
the  second  marriage,  who  were  complainants,  and  se:nt  them 
to  said  sons,  and  that  they  were  indorsed  by  them  a?id  paid, 
but  the  court  rejected  the  testimony  and  refused  tfo  admit 
the  drafts  in  evidence.    The  evidence  was  competent,  both 
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as  tending  to  show  ability  to  transact  ordinary  business, 
and  also  for  the  reason  that  the  complainants  attacking  the 
ability  of  the  testator  to  dispose  of  his  property  received 
considerable  amounts  of  money  without  question,  which  had 
the  force  of  an  admission  that  he  was  competent,  at  that 
time,  to  dispose  of  property. 

There  was  no  substantial  evidence  that  the  testator  had 
shown  a  want  of  ability  to  attend  to  his  affairs,  unless  it 
was  the  testimony  of  a  son,  John  Rowcliffe,  a  devisee,  who 
was  permitted  to  testify  on  the  ground  that  he  would  re- 
ceive more  as  a  devisee  than  if  the  will  were  set  aside.  He 
said  that  when  he  went  to  his  father  to  pay  his  rent,  at 
some  time  not  stated,  his  father  asked  him  how  much  he 
had,  and  he  told  his  father  to  count  it,  and  his  father  said 
that  he  could  not  count  it,  and  put  it  in  his  pocket  and 
took  it  to  someone  else  to  count,  who  counted  it  and  handed 
it  back.  Complaint  is  made  that  the  court  improperly  in- 
terfered with  the  attorney  for  the  defendants  in  the  cross- 
examination  of  this  witness,  but  from  the  recital  in  the  bill 
of  exceptions  as  to  the  manner  and  demeanor  of  the  attor- 
ney the  court  was  justified  in  the  admonition  given. 

In  the  earlier  years  the  testator  was  what  was  termed 
a  "periodical  drinker,"  and  sometimes  got  drunk,  with  the 
usual  consequences.  He  and  his  second  wife  separated  in 
1902,  and  she  brought  suit  against  him  for  separate  main- 
tenance. The  suit  was  settled,  and  he  conveyed  to  her  in 
December,  1902,  eighty  acres  of  land  in  Ford  county  and 
I>aid  her  $1500,  in  consideration  of  which  she  released  all 
claims  to  his  property.  She  then  established  a  home  in 
Melvin,  in  that  county,  and  he  lived  at  the  home  a  larger 
part  of  the  time  afterward,  until  his  death.  In  1903  he 
had  a  slight  stroke  of  paralysis,  with  no  other  effect  than 
that  his  speech  was  impaired,  and  as  a  result  he  was  not 
as  talkative  as  before.  He  went  about  as  usual,  hitched  up 
his  horse,  drove  to  his  farm,  looked  after  repairs  and  his 
business  generally.    He  was  accustomed  to  sit,  in  pleasant 
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weather,  in  front  of  a  store,  and  in  May,  1909,  he  was 
sitting  on  or  leaning  against  a  railing  around  an  area  in 
front  of  that  store  when  he  fell  into  the  area  and  landed 
on  his  head,  making  a  bad  scaJp  wound.  He  was  uncon- 
scious for  a  day  or  two,  but  in  a  few  days  got  so  he  could 
talk  and  was  able  to  answer  questions.  The  doctor  who 
attended  him  in  1903  and  up  to  his  death  was  a  witness, 
and  attributed  his  fall  into  the  areaway  to  a  second  stroke 
of  paralysis,  but  said  that  when  he  became  conscious  and 
his  mind  cleared  up  he  answered  questions  intelligently  and 
seemed  to  understand  them.  The  doctor  thought  he  had 
enough  mental  capacity  to  attend  to  simple  business  affairs 
such  as  were  connected  with  his  farms  but  did  not  have 
as  much  mental  ability  after  1903  as  he  had  before.  He 
testified  that  the  testator  was  afflicted  with  arterial  sclero- 
sis, interstitial  nephritis,  (or  Bright's  disease,)  arcus  sen- 
ilis, (which  is  a  degeneration  of  the  cornea  of  the  eye, 
indicative  of  old  age,)  Argyle-Robertson  pupils,  (where  the 
eye  re-acts  to  accommodation  but  not  to  light,)  and  cirrho- 
sis of  the  liver,  but  that  he  finally  died  with  acute  gastritis. 

There  was  no  evidence  tending  to  disprove  the  testi- 
mony that  the  testator  transacted  his  business,  managed  his 
three  farms  and  did  his  banking  business,  and  the  verdict 
was  contrary  to  the  weight  of  the  evidence. 

The  difficulty  between  the  testator  and  his  wife  in  1902 
was  gone  into  at  length,  for  the  purpose  of  showing  that 
he  treated  her  badly.  The  reason  advanced  by  counsel  is, 
that  in  making  his  will  he  g^ve  to  his  wife  five  dollars  and 
recited  at  length  his  reason  for  doing  so,  stating  that  she 
left  him  without  cause  and  willfully,  and  still  refused  to 
live  with  him,  and  stating  the  litigation  and  settlement  in 
satisfaction  of  her  dower,  homestead,  widow's  award  and 
all  interest  in  his  property.  It  would  be  quite  unusual  for 
one  party  to  a  quarrel  not  to  regard  the  other  as  in  fault, 
and  the  fact  that  the  testator  thought  that  he  was  not  to 
blame  for  the  separation  and  that  his  wife  left  hifn  without 
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cause  had  no  tendency  to  prove  any  insane  delusion  on  his 
part.  She  had  relinquished  her  rights  for  a  valuable  con- 
sideration, and  the  evidence  concerning  his  behavior  toward 
her  at  that  time,  and  particularly  when  drunk,  had  no  re- 
lation to  the  case  and  only  tended  to  prejudice  the  defense. 
The  only  effect  of  introducing  the  evidence  would  be  to 
lead  the  jury  to  believe  the  testator  was  unreasonable  and 
unfair  in  nature  and  disposition. 

The  court  gave  to  the  jury  instruction  "F,"  as  follows : 
"You  are  instructed  by  the  court  that  even  if  you  should 
believe,  from  the  evidence,  that  Henry  Rowcliffe  had  suf- 
ficient mind  and  memory  to  attend  to  the  ordinary  business 
affairs  of  life,  yet  if  you  believe,  from  the  evidence,  that 
at  the  time  of  the  signing  of  the  alleged  will  he  was  not 
of  sound  and  disposing  mind  and  memory,  and  that  because 
of  such  condition  he  was  unable  rationally  to  comprehend 
the  nature  and  effect  of  the  provisions  of  the  alleged  will, 
then  you  should  find  that  it  is  not  the  will  of  the  said 
Henry  Rowcliffe/' 

It  has  always  been  held  that  one  who  has  sufficient  mind 
and  memory  to  attend  to  the  ordinary  business  affairs  of 
life  is  capable  of  making  a  will.  (Meeker  v.  Meeker,  75 
111.  260;  Greene  v.  Greene,  145  id.  264;  Craig  v.  South- 
ard, 148  id.  37;  Taylor  v.  Cox,  153  id.  220.)  The  con- 
verse of  the  proposition  is  not  always  true.  {Waters  v. 
Waters,  222  111.  26.)  The  ability  to  transact  ordinary  busi- 
ness is  a  higher  test  of  capacity  to  make  a  will  than  the 
law  requires.  A  less  degree  is  required  for  the  execution 
of  a  will  than  for  the  making  of  contracts  and  the  trans- 
action of  ordinary  business  involving  a  contest  of  reason, 
judgment,  experience  and  the  exercise  of  mental  powers  not 
at  all  necessary  to  the  testamentary  disposition  of  property. 
{Ring  v.  Lawless,  190  111.  520;  Waugh  v.  Moan,  200  id. 
298;  Hurley  v.  Caldwell,  244  id.  448;  Kellan  v.  Kellan, 
258  id.  256;  In  re  Estate  of  Weedman,  254  id.  504.)  The 
real  test  of  testamentary  capacity  is  not  whether  a  testator 
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has  sufficient  mental  capacity  to  transact  ordinary  business, 
but  whether  he  has  sufficient  niind  and  memory  to  enable 
him  to  understand  the  business  in  which  he  is  engaged, 
which  is  a  lower  degree  of  capacity  than  required  to  trans- 
act ordinary  business.  (Trubey  v.  Richardson,  224  111. 
136.)  The  instruction  reversed  the  rule,  and  advised  the 
jury  that  one  may  be  capable  of  transacting  ordinary  busi- 
ness and  yet  incapable  of  making  a  valid  will  because  not 
of  sound,  disposing  mind  and  memory,  which  in  the  law 
means  testamentary  capacity.  It  eliminated  all  the  testi- 
mony of  the  defendants  that  the  testator  could,  and  did, 
transact  ordinary  business,  and  permitted  the  jury  to  sub- 
stitute the  opinions  of  witnesses  that  he  was  not  of  sound 
mind  and  memory  as  a  test  of  his  ability  to  make  a  will, 
and  the  instruction  was  wrong.  In  Dowie  v.  ^utton,  227 
111.  183,  instruction  15  was  to  the  effect  that  although  Sut- 
ton could  transact  ordinary  business,  yet  if  he  was  insane 
regarding  the  subject  connected  with  the  testamentary  dis- 
position and  distribution  of  his  property  and  his  will  was 
the  product  of  his  insane  delusion  it  was  not  valid;  but 
that  was  a  different  proposition  from  the  one  stated  in 
this  instruction. 

By  instruction  "E"  the  court  told  the  jury  that  the  will 
was  not  valid  unless  they  believed,  from  the  evidence,  that 
he  was  capable  of  understanding  to  whom  he  was  giving 
his  property  and  in  what  proportions,  and  whom  he  was 
depriving  of  it  as  his  heirs  who  would  otherwise  have  in- 
herited it.  That  was  wrong,  because  his  heirs  had  no  in- 
terest in  his  property  of  which  they  could  be  deprived,  and 
he  did  not  deprive  them  of  anything  by  his  will.  Brainard 
V.  Brainard,  259  111.  613. 

Instruction  "I"  advised  the  jury  that  if  the  testator  was 
not  capable  of  knowing  what  property  he  possessed  they 
should  find  against  the  validity  of  the  will,  and  if  he  was 
not  capable  of  knowing  who  were  the  natural  objects  of 
his  bounty  they  should  find  against  it.     There  was  no  evi- 


Fifc,'14.]  RowcLiFFE  V.  Belson.  575 

dence  that  he  did  not  know  his  property,  but  his  home 
farm  was  described  in  the  will  as  the  north  half  of  a 
quarter  section  when,  in  fact,  it  was  the  south  half.  There 
was  not  the  slightest  reason  for  saying  that  he  did  not 
know  his  farm  and  where  it  was,  but  when  he  made  the 
will  he  pointed  out  his  property  on  a  map,  and  the  attor- 
ney or  stenographer  who  took  the  dictation  in  some  way 
got  the  north  half  instead  of  the  south  half,  either  in  the 
notes  or  in  transcribing  them.  The  evidence  was  conclusive 
and  uncontradicted  that  the  testator  did  know  his  prop- 
erty. He  had  twenty-five  children  and  grandchildren,  all 
of  whom  were  enumerated  in  the  will  with  the  exception 
of  one  grandchild,  whose  name  was  omitted.  Whether  the 
omission  was  intentional  or  accidental,  through  the  child 
being  overlooked,  it  would  not  show  that  he  did  not  know 
that  the  natural  objects  of  his  bounty  were  his  children  and 
grandchildren.  There  was  no  evidence  fairly  tending  to 
prove  he  was  ignorant  of  the  existence  of  the  child,  and 
therefore  did  not  know  who  were  the  natural  objects  of 
his  bounty. 

The  jury  were  allowed  to  consider,  on  the  question  of 
mental  capacity,  whether  the  will  was  reasonable  or  unrea- 
sonable, which  the  law  allows,  but  there  was,  in  fact,  noth- 
ing in  the  will  which  could  be  regarded  as  unreasonable.  It 
gave  life  estates  and  limited  remainders,  and,  when  the  prop- 
erty conveyed  to  his  second  wife  is  -considered,  it  was  as 
liberal  toward  her  children  as  to  those  of  the  first  marriage. 

We  conclude  that  the  verdict  was  against  the  weight  of 
the  evidence,  and  for  that  reason  and  for  the  errors  of  the 
court  the  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel,  William  H.  Stead,  Attorney  General, 
Relator,  vs.  Harry  M.  Phipps,  Respondent. 

Opinion  filed  February  21,  1914. 

1.  Disbarment — when  improper  conduct  occurring  many  years 
before  filing  information  cannot  be  overlooked.  Improper  conduct 
by  an  attorney  in  making  personal  use  of  funds  in  his  hands  as 
master  in  chancery,  even  though  the  money  was  restored  by  his 
bondsman  and  the  matter  occurred  many  years  before  the  filing  of 
an  information  to  disbar  him,  cannot  be  overlooked  where  his  sub- 
sequent conduct  has  been  unprofessional. 

2.  Same — what  attempt  to  collect  money  is  unprofessional.  An 
attorney  who  writes  a  letter  to  a  woman  from  whom  he  is  trying 
to  collect  a  claim  by  suit,  charging  her  with  having  made  a  false 
affidavit  for  a  continuance  and  threatening  her  with  criminal  prose- 
cution unless  she  pays  the  claim,  is  guilty  of  unprofessional  conduct. 

3.  Same — when  attorney  is  guilty  of  reprehensible  conduct  as 
State's  attorney.  An  attorney  who,  while  acting  as  State's  attor- 
ney, urges  young  boys  to  plead  guilty  to  a  charge  of  which  they 
protested  their  innocence,  and  who  takes  them  into  court  and  has 
them  sign  a  waiver  of  jury  trial  and  enter  a  plea  of  guilty,  which 
it  appears  from  their  conversation  with  the  judge  immediately 
thereafter  that  they  do  not  intend  to  do  and  did  not  know  they  had 
done,  is  guilty  of  reprehensible  conduct  even  though  he  may  have 
believed  he  could  prove  them  guilty. 

4.  Same — when  motives  actuating  disbarment  proceeding  can 
not  affect  decision.  The  fact  that  the  relations  between  the  re- 
spondent and  those  instigating  and  aiding  the  prosecution  of  the 
information  to  disbar  have  long  been  unfriendly  cannot  affect  the 
decision  of  the  case,  where  the  facts  alleged  in  the  information  ' 
are  proved. 

5.  The  court  holds,  under  the  evidence  in  this  case,  that  the  ' 
respondent  has  been  guilty  of  such  unprofessional  conduct  as  to 
require  his  suspension  from  practice  as  an  attorney  for  a  period 
of  one  year  and  until  thereafter  permitted  to  resume  practice  by  an 
order  of  the  court. 

Original  information  to  disbar. 

P.  J.  LucEY,  Attorney  General,  (D.  B.  Snow,  of  coun- 
sel,) for  relator. 

NoLEMAN  &  Smith,  for  respondent. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  Attorney  General  filed  in  this  court  an  information 
charging  the  respondent,  Harry  M.  Phipps,  with  conduct 
rendering  him  an  improper  person  to  continue  the  practice 
of  law  under  the  license  of  this  court  and  praying  the  court 
to  strike  his  name  from  the  roll  of  attorneys.  The  infor- 
mation was  answered,  and  the  issues  formed  were  referred 
to  W.  Edgar  Sampson  as  a  commissioner  to  take  and  re- 
port to  the  court  the  evidence  of  the  parties,  together  with 
his  conclusions.  The  information  contained  a  number  of 
charges  concerning  which  evidence  was  introduced,  and  the 
commissioner  reported  that  the  charges  numbered  i,  6  and 
lo  were  proved  and  that  the  charges  numbered  2,  3  and  5 
were  not  proved.  In  his  opinion  the  charge  numbered  i 
ought  to  be  regarded  as  barred  by  the  lapse  of  time,  but 
he  recommended  that  the  respondent  should  be  suspended 
from  practice  for  a  period  of  three  months.  Each  party 
excepted  to  the  findings  of  fact  by  the  commissioner,  and 
the  cause  was  submitted  upon  abstracts,  briefs  and  both 
printed  and  oral  arguments. 

The  first  charge  is  that  the  respondent,  while  master  in 
chancery  of  the  circuit  court  of  Wabash  county,  appropri- 
ated in  transactions  on  a  board  of  trade,  by  means  of  what 
he  called  the  Cash  Market  Company,  something  over  $3000 
which  he  had  received  and  then  held  as  master  in  chancery. 
The  fact  was  not  denied  and  the  circumstances  proved  were 
as  follows:  The  respondent  and  his  step-father,  Henry  M. 
Mundy,  were  practicing  law  under  the  style  of  Mundy  & 
Phipps  and  the  respondent  was  master  in  chancery.  The 
respondent,  under  an  arrangement  with  his  partner,  parti- 
tioned oflf  a  part  of  the  office  room  and  opened  a  place  for 
trading  on  a  board  of  trade  under  the  name  Cash  Market 
Company.  There  were  losses  in  the  business  and  the  part- 
ner advanced  $1284  to  meet  sUch  losses,  and  when  further 
losses  occurred  the  respondent  took  and  used  the  money 
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mentioned  in  the  information  which  was  in  his  hands  as 
master  in  chancery.  The  only  excuse  offered  by  the  re- 
spondent was  that  the  money  was  used  with  the  consent 
of  his  partner,  who  was  one  of  his  sureties  and  who  made 
good  the  amount  by  payment  to  the  respondent's  successor 
in  office.  The  partner  denied  that  he  authorized  the  use 
of  the  money  held  in  trust;  but  whatever  the  fact  may 
be,  any  consent  of  the  partner,  who  was  the  respondent's 
step- father,  would  not  change  the  nature  of  the  transaction. 
This  was  in  1903,  and  if  the  matter  had  been  brought  to 
the  attention  of  this  court  at  that  time,  or  soon  after,  a 
disbarment  would  have  been  inevitable.  The  proceeding 
based  upon  that  charge  is  not  now  barred  by  any  statute 
of  limitations  or  limitation  established  by  the  court,  (Peo- 
ple v.  Hooper,  218  111.  313;  4  Cyc.  915;)  but  if  no  other 
unprofessional  or  disreputable  conduct  afterward  had  been 
proved  we  would  not  regard  what  the  respondent  did  at 
that  time  as  justifying  disbarment  or  discipline.  Such  an 
act,  however,  cannot  be  overlooked  or  disregarded  in  view 
of  subsequent  acts  which  were  proved. 

The  sixth  charge  is  based  upon  a  letter  written  by 
the  respondent  in  1906  to  Nancy  J.  Andrews.  She  lived 
at  Evansville,  Indiana,  and  had  given  a  warranty  deed  of 
property  to  Reuben  Reed,  who  afterward  paid  an  assess- 
ment against  the  property  and  brought  suit  against  her  to 
recover  the  amount  paid.  On  appeal  to  the  circuit  court  a 
continuance  was  granted  on  the  application  of  her  attorney 
on  account  of  her  illness.  The  respondent,  who  was  at- 
torney for  Reed,  wrote  the  letter  to  Mrs.  Andrews  charg- 
ing her  with  making  a  false  affidavit  for  the  continuance, 
which  was  a  ground  for  a  criminal  prosecution,  and  threat- 
ened her  with  such  prosecution  unless  she  paid  the  amount 
of  the  assessment,  saying  that  he  ^would  not  allow  a  client 
of  his  to  be  defeated  and  justice  throttled  by  such  trick- 
ery without  the  offender  paid  for  the  same  according  to 
the  statute.    It  appears  that  there  was  no  affidavit  made  by 
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Mrs.  Andrews  but  the  case  was  continued  on  the  certificate 
of  a  physician  and  perhaps  an  affidavit  of  her  attorney. 
But  whether  Mrs.  Andrews  made  any  affidavit  or  not,  and 
however  respondent  may  have  regarded  his  client's  claim, 
the  attempt  to  compel  a  settlement  of  the  suit  by  the  method 
adopted  was  unjustifiable. 

Charge  No.  lo  was  based  on  the  following  facts :  The 
respondent  was  elected  State's  attorney  of  Wabash  county 
in  1908.  Complaint  was  made  to  him  that  Goldie  and 
Harry  Petty,  children  ten  and  twelve  years  old,  respectively, 
and  Frank  Brines,  aged  fourteen,  had  taken  an  evergreen 
tree  from  a  cemetery  lot  in  Mt.  Carmel.  An  evergreen  tree 
had  been  cut  from  the  cemetery  lot  of  James  Beanblossom, 
and  these  boys  had  sold  a  tree  at  Russell^s  grocery  store 
which  was  believed  to  be  the  same.  The  respondent  filed 
an  information  in  the  county  court  against  the  children  and 
had  them  arrested.  Leroy  Petty,  the  father  of  the  Petty 
children,  became  surety  for  the  appearance  of  the  children 
and  the  respondent  advised  the  father  to  have  the  boys 
plead  guilty.  The  father  objected,  but  the  respondent  told 
him  that  that  was  the  easiest  and  cheapest  way  out;  that 
the  fine  would  be  nominal,  and  the  defendants  being  young 
boys,  4he  court  would  not  send  them  to  jail.  The  respond- 
ent also  urged  the  children  to  plead  guilty,  but  they  pro- 
tested that  they  did  not  take  the  evergreen  tree  from  the 
lot  and  told  him  where  they  obtained  it.  They  never  ad- 
mitted their  guilt,  but  he  went  with  them  to  the  court  and 
prepared  formal  waivers  of  trial  by  jury  and  a  confession 
of  guilt,  which  the  children  signed.  The  paper  was  handed 
to  the  judge,  who  entered  judgment  thereon,  with  a  fine 
and  order  that  the  boys  be  committed  to  jail  until  the  fine 
and  costs  were  paid.  The  judge  then  talked  to  the  boys 
about  their  offense  and  asked  them  why  they  committed  it, 
when  Frank  Brines  replied  that  they  did  not  take  the  tree 
but  got  their  tree  on  Keyes  Hill.  The  judge  asked  them 
why  they  pleaded  guilty  when  they  were  not,  and  they  said 
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they  never  pleaded  guilty  and  always  said  they  were  not 
guilty.  The  judge  set  aside  the  judgment  and  appointed  an 
attorney  to  inquire  into  the  case.  The  respondent  was  act- 
ing as  State's  attorney  for  the  People,  and  his  conduct  in 
urging  the  plea  of  guilty  and  having  the  boys  sign  such  a 
plea  while  they  protested  their  innocence  was  most  repre- 
hensible and  not  justified  because  he  believed  he  could  prove 
them  guilty. 

The  exceptions  of  the  respondent  to  the  findings  of  fact 
by  the  commissioner  are  overruled. 

The  second  charge  of  the  information  was,  that  the  re- 
spondent, as  State's  attorney,  filed  an  information  against 
George  W.  Morris,  known  as  Rowdy  Morris,  for  the  ille- 
gal sale  of  intoxicating  liquor;   that  James  E.  Inskeep  and 
Richard  Utter  were  sureties  for  Morris  for  his  appear- 
ance in  court,  and  that  the  respondent  proposed  to  them 
that  if  they  would  give  him  $io8,  or  a  promissory  note  for 
that  amount,   he  would  withdraw  the  information   from 
the  files  and  destroy  it  or  put  it  where  they  could  get  it 
and  destroy  it.     The  evidence  to  sustain  this  charge  con- 
sisted of  the  testimony  of  James  E.  Inskeep  and  Richard 
Utter,  who  testified  that  the  proposal  was  made  and  that 
the  respondent  told  them  if  they  did  not  get  off  of  Morris' 
bond  Morris  would  not  be  there  at  the  time  and  they  would 
have  the  bond  to  pay,  because  he  was  going  to  have  Mor- 
ris taken  bv  the  Federal  authorities  to  Danville  and  when 
the  case  was  called  in  July  he  would  not  be  in  court.    There 
was  evidence  tending  to  weaken  the  testimony  of  these  wit- 
nesses by  members  of  the  grand  jury,  who  testified  that 
when  the  witnesses  appeared  before  the  grand  jury  and 
stated  the  proposition  they  said  that  the  amount  demanded 
was  $150.    The  respondent  denied  that  he  made,  the  prop- 
osition, and  the  witnesses  at  first  fixed  the  time  in  No- 
vember, 1908,  and  after  examining  the  record  placed  it  in 
February,  1909.     James  E.  Inskeep  was  a  physician  who 
had  practiced  in  Mt.  Carmel  for  twenty-three  years,  had 


1A.  '14J  Thk  People  v.  Phipps.  581 

been  coroner  of  the  county  for  two  terms  and  chairman 
of  the  democratic  county  committee  for  fourteen  years,  and 
Utter  was  a  real  estate  agent  who  had  lived  in  Mt.  Carmel 
twenty  or  twenty-five  years.  It  seems  most  improbable  that 
such  a  story  as  they  related  could  be  manufactured  without 
any  basis  whatever,  and  it  seems  quite  evident  that  some 
proposition  of  a  disreputable  character  was  made  to  the 
bondsmen. 

The  third  charge  was,  that  the  respondent  had  corruptly 
proposed  to  Alonzo  Click  that  the  respondent  would  release 
Guy  Glick,  brother  of  Alonzo,  from  a  charge  of  burglary 
which  had  been  preferred  against  him,  if  Alonzo  would 
pay  the  respondent  $200  or  their  mother  would  raise  that 
amount  by  mortgaging  her  home.  Guy  Glick  had  been 
employed  to  make  some  repairs  on  a  launch  and  found  it 
necessary  to  break  open  a  tool-box,  from  which  he  took  a 
target  pistol  and  took  the  pistol  home.  A  son  of  the  owner 
filed  a  complaint,  but  when  the  owner  came  back  there  was 
an  explanation  and  it  appeared  that  Guy  Glick  was  not 
guilty  of  any  crime.  Alonzo  Glick  testified  that  respond- 
ent made  the  proposition  but  respondent  denied  it,  and  as 
there  was  no  corroboration  of  Alonzo  we  think  the  commis- 
sioner was  justified  in  regarding  the  charge  as  not  proved. 

Charge  No.  5  is,  that  the  respondent  proposed  to  Elmer 
Linxwiler  to  give  him  $10  if  he  would  swear  that  Rowdy 
Morris  sold  him  intoxicating  liquor,  whether  it  was  true 
or  not.  Linxwiler  was  not  corroborated,  and  we  think  the 
commissioner  was  justified  in  that  finding. 

The  exception  of  the  relator  to  the  finding  respecting 
charge  No.  2  is  sustained  and  the  exceptions  to  the  findings 
concerning  charges  3  and  5  are  overruled. 

It  was  shown  by  the  evidence  that  at  the  time  of  the 
filing  of  the  information  there  was  unfriendly  feeling  be- 
tween those  who  instigated  and  aided  the  prosecution  and 
the  respondent,  but  the  facts  being  proved,  the  motives  or 
feelings  of  those  who  caused  the  information  to  be  filed 
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cannot  affect  our  conclusion.  It  is  a  matter  of  common 
knowledge  that  unless  there  is  some  organization  pledged  to 
maintain  the  standards  of  professional  integrity  among  at- 
torneys and  so  numerous  and  of  such  a  character  as  to  be 
free  from  the  consequences  of  the  enmity  of  anyone  who 
may  be  prosecuted,  there  is  much  hesitancy  on  the  part  of 
attorneys  to  institute  a  prosecution  and  incur  such  enmity 
solely  for  the  public  good. 

The  commissioner  recommended,  a  suspension  for  only 
three  months,  but  we  cannot  approve  that  recommendation. 
The  respondent  is  suspended  from  practice  as  an  attorney 
for  a  period  of  one  year  and  until  thereafter  permitted  to 
resume  practice  by  order  of  this  court. 

Respondent  suspended. 


The  People  ex  rcl.  Arthur  M.  Tarman,  County  Collector, 
Appellee,  vs.  The  Cincinnati,  Indianapous  and 
Western  Railway  Company,  Appellant. 

Opinion  Hied  February  21,  1914, 

1.  Taxes — sufUciency  of  proof  of  publication  is  not  material  if 
property  owner  appears  generally.  The  sufficiency  of  the  proof  of 
publication  of  the  notice  of  an  application  for  judgment  and  order 
of  sale  for  delinquent  taxes  is  not  material  if  the  property  owner 
appears  and  files  objections  going  to  the  merits  of  the  tax  and  con- 
tests its  validity. 

2.  Same — limitation  on  hard  roads  tax  cannot  be  avoided  in 
any  manner.  The  statute  limits  the  rate  of  tax  for  hard  roads  to 
one  dollar  on  each  $100  assessed  valuation  of  all  taxable  property 
in  the  town,  and  this  limitation  cannot  be  avoided  in  any  manner. 

3.  Same — when  town  clerk  is  not  authorized  to  receive  second 
petition  for  hard  roads  tax.  Where  a  proper  petition  for  an  elec- 
tion upon  the  proposition  to  levy  a  tax  of  ninety  cents  on  the  $100 
assessed  valuation  for  the  purpose  of  building  hard  roads  described 
in  the  petition  is  filed  with  the  town  clerk,  he  has  no  authority  to 
receive  a  second  petition  for  an  election  on  the  proposition  to  len* 
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the  same  rate  for  constructing  other  roads  described  in  the  second 
petition,  as  the  total  tax  would  thus  exceed  the  statutory  limitation. 

4.  Same — the  petition  in  the  clerk's  ofUce  is  the  source  of  infor- 
'  mation  as  to  the  roads  to  be  improved.    The  statute  requires  the 

petition  for  a  hard  roads  tax  election  to  describe  the  road  to  be 
improved  but  there  is  no  statutory  provision  for  placing  the  con- 
tents of  the  petition  on  the  ballot,  and  the  petition  in  the  clerk's 
office  is  therefore  the  source  of  information  concerning  the  road 
or  roads  to  be  improved. 

5.  Same — when  a  hard  roads  tax  election  is  invalid.  Where 
more  votes  are  cast  at  a  hard  roads  tax  election  for  the  expendi- 
ture of  the  money  upon  the  roads  described  in  a  second  petition 
(which  the  town  clerk  had  no  authority  to  receive)  than  are  cast 
for  the  expenditure  of  the  money  on  the  roads  described  in  the 
first  petition,  which  was  legal,  the  election  is  invalid  tvtn  though 
the  proposition  to  levy  the  tax  is  carried,  as  the  second  petition 
and  the  vote  thereon  cannot  be  rejected  as  surplusage,  under  such 
circumstances,  without  defeating  the  will  of  the  majority  of  voters. 

6.  Same — certificate  of  levy  should  correspond  with  the  propo- 
sition voted  upon.  Where  the  proposition  voted  upon  is  for  a  tax 
for  the  construction  of  gravel  or  rock  roads,  thus  leaving  the  choice 
of  materials  to  be  determined  by  the  highway  commissioners,  it  is 
improper  to  certify  the  levy  as  for  rock  roads,  only,  thereby  de- 
priving the  highway  commissioners  of  their  discretion. 

7.  Same — judgment  against  railroad  property  for  a  hard  roads 
tax  should  be  limited  to  property  in  the  town,  A  judgment  against 
railfbad  property  for  a  delinquent  hard  roads  tax  should  not  be 
against  the  property  of  the  railroad  within  the  county  but  should 
be  limited  to  the  railroad  property  within  the  town  which  levied 
the  tax,  as  no  other  property  would  be  subject  to  such  tax. 

8.  Same — payment  of  a  hard  roads  tax  one  year  does  not  pre- 
clude objection  to  validity  of  tax  the  second  year.  A  hard  road 
tax,  though  authorized  by  the  voters  to  be  levied  for  a  period  of 
five  years,  is  a  separate  tax  each  year,  and  the  mere  fact  that  a 
property  owner  pays  the  tax  the  first  year  does  not  preclude  him 
from  objecting  the  second  year  to  the  validity  of  the  tax. 

Appeai,  from  the  County  Court  of  Clark  county:   the 
Hon.  H.  R.  Snavely,  Judge,  presiding. 

S.  M.  ScHOLFiELD,  and  Fred  J.  Barti^^tt,   (B.  M. 
Davison,  of  counsel,)  for  appellant. 
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E.  D.  Jones,  State's  Attorney,  and  Everett  Connei^ly, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Clark  county  overruled  objections 
of  the  appellant,  the  Cincinnati,  Indianapolis  and  Western 
Railway  Company,  to  the  application  for  judgmenj  against 
its  property  for  a  hard  road  tax  of  $308.24  in  the  town  of 
Casey.  The  court  entered  judgment  with  order  of  sale, 
and  the  appellant  prosecuted  this  appeal. 

The  first  complaint  of  appellant  is  that  the  proof  of 
publication  of  notice  that  application  for  judgment  would 
be  made  was  insufficient.  The  law  provides  for  giving  no- 
tice by  publication  for  the  purpose  of  giving  to  the  court 
jurisdiction  of  the  person  of  the  owner  against  whose  prop- 
erty judgment  is  to  be  asked,  and  where  the  owner  appears 
and  submits  to  the  jurisdiction  it  is  immaterial  whether  a 
notice  was  published  or  what  it  was.  The  appellant  ap- 
peared in  the  county  court  and  filed  objections  going  to 
the  merits  and  contested  the  validity  of  the  tax,  so  that 
all  defects,  if  there  were  any,  in  the  notice  or  proof  of 
publication  were  waived.  People  v.  Cairo,  Vincennes  and 
Chicago  Railway  Co.  243  111.  217;  People  v.  Dragstran, 
100  id.  286;   People  v.  Scheifley,  252  id.  486. 

The  town  clerk  received  a  petition  praying  for  an  elec- 
tion to  vote  on  the  question  of  levying  a  special  tax  of 
ninety  cents  on  each  $100  assessed  valuation  of  all  taxable 
property  in  the  township  for  the  period  of  five  years,  for 
the  purpose  of  constructing  and  maintaining  gravel  or  rock 
roads  on  three  different  roads  particularly  described  in  the 
petition.  Afterward  another  petition  was  delivered  to  the 
town  clerk  asking  that  an  election  be  held  to  vote  on  the 
question  of  levying  a  special  tax,  at  the  same  rate  of  ninety 
cents  on  each  $100  assessed  valuation  of  taxable  property, 
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for  the  purpose  of  constructing  and  maintaining  gravel  or 
rock  roads  on  two  other  roads  described  in  that  petition. 
The  town  clerk  gave  notice  that  a  vote  would  be  taken  at 
the  annual  town  election  on  April  4,  191 1,  on  the  proposi- 
tion to  levy  a  tax,  and  included  in  the  notice  both  these 
petitions.  At  the  election  the  ballot  contained  the  names 
of  candidates  for  town  offices  and  a  proposition  whether 
the  town  would  continue  to  be  anti-saloon  territory,  after 
which  the  following  appeared  : 


For  levying  a  tax  at  the  rate  of  ninety  (90)  cents 
on  each  one  hundred  dollars  of  the  assessed  valu- 
ation of  all  the  taxable  property  including  rail- 
roads in  said  township  for  the  period  of  five  years 
for  the  purpose  of  constructing  and  maintaining 
gravel  or  rock  roads. 


Against  levying  a  tax  at  the  rate  of  ninety  (90) 
cents  on  each  one  hundred  dollars  of  the  assessed 
valuation  of  all  the  taxable  property  including 
railroads  in  said  township  for  the  period  of  five 
years  for  the  purpose  of  constructing  and  main- 
taining rock  roads. 


n  Petition  No.  i.  (A  description  of  the  three  roads  contained 
in  that  petition,  which  is  omitted  here.) 

n  Petition  No.  2.  (A  description  of  the  roads  contained  in 
the  second  petition,  which  is  also  omitted  here.) 

A  majority  of  the  ballots  contained  crosses  in  the 
square  opposite  the  proposition  for  levying  the  tax,  and 
there  were  more  crosses  in  the  square  opposite  '^Petition 
No.  2"  than  in  the  square  opposite  "Petition  No.  i."  The 
town  clerk  certified  to  the  county  clerk  a  special  tax  of 
ninety  cents  on  each  $100  assessed  valuation  of  property, 
including  both  petitions,  and  instead  of  certifying  the  levy 
for  gravel  or  rock  roads,  according  to  the  petitions,  the 
levy  was  for  rock  roads  alone. 

The  statute  authorizes  the  levy  of  a  tax  not  exceeding 
one  dollar  on  each  one  hundred  dollars  assessed  valuation 
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of  all  taxable  property  in  a  town,  and  the  total  tax  can 
not  exceed  that  rate.  {People  v.  Cincinnati,  Lafayette  and 
Chicago  Raihcay  Co,  247  111.  446;  People  v.  Cairo,  Vin- 
cennes  and  Chicago  Railway  Co,  2^2  id.  329.)  The  limi- 
tation cannot  be  avoided  in  any  manner,  and  the  town 
clerk  having  received  a  petition  for  a  levy  of  ninety  cents 
could  not  afterward  lawfully  receive  another  petition  for 
a  levy  of  ninety  cents,  which  would  exceed  the  statutory 
limit.  Counsel  are  agreed  that  the  second  petition  was 
unauthorized  and  the  town  clerk  ought  not  to  have  re- 
ceived it,  but  they  disagree  as  to  the  effect  of  its  being 
received  and  placed  on  the  notice  and  ballot.  The  statute 
requires  the  petition  to  contain  a  description  of  the  road 
to  be  improved,  but  there  is  no  provision  of  law  for  plac- 
ing the  contents  of  a  petition  on  a  ballot.  The  petition  in 
the  clerk's  office  is  the  source  of  information  concerning 
the  road  or  roads  to  be  improved,  (Chicago  and  Iowa  Rail- 
road Co,  V.  Pinckney,  74  111.  2yyy)  and  the  statute  gives 
the  form  of  the  ballot,  without  any  description  of  a  road 
or  the  contents  of  the  petition.  On  this  ground  it  is  argued 
that  the  second  petition  as  it  appeared  on  the  ballot  is  to 
be  rejected  as  mere  surplusage,  and  that,  the  second  peti- 
tion being  illegal,  the  election  was  carried  for  the  improve- 
ment of  the  roads  named  in  the  first  petition.  It  could 
only  be  so  rejected  if  it  had  no  influence  on  the  election 
and  the  result  clearly  showed  that  it  was  disregarded  by 
the  voters.  Manifestly  that  is  not  so,  because  the  greater 
number  of  those  who  voted  for  the  tax  specified  that  they 
were  voting  in  favor  of  the  proposition  contained  in  the 
second  and  illegal  petition.  A  majority  of  those  who  were 
in  favor  of  levying  a  special  tax  voted  to  expend  it  on  the 
roads  described  in  the  second  petition,  and  as  no  money 
can  be  expended  on  those  roads  the  will  of  the  majority  of 
the  voters  would  be  defeated  by  rejecting  that  part  of  the 
ballot  as  surplusage.     It  cannot  be  said  that  a  majority  of 
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voters  would  have  voted  for  the  tax  to  be  expended  upon 
the  roads  described  in  petition  No.  i,  but  it  is  likely  that 
many  voters,  if  they  had  been  aware  that  the  tax  was  to 
be  expended  upon  those  roads,  would  not  have  voted  for 
it.  At  any  rate  they  did  not  vote  to  expend  the  money 
there,  and  the  election  was  invalid. 

The  proposition  was  for  a  tax  for  the  construction  of 
gravel  or  rock  roads,  leaving  the  choice  of  materials  to 
be  determined  by  the  highway  commissioners.  (People  v. 
Kankakee  and  Seneca  Railroad  Co,  248  111.  114.)  The 
levy  was  certified  for  rock  roads,'  depriving  the  commis- 
sioners of  any  discretion,  which  was  contrary  to  the  intent 
of  the  law. 

The  court  rendered  judgment  against  the  property  of 
the  appellant  in  Clark  county  and  did  not  limit  the  judg- 
ment to  its  property  within  the  town  of  Casey.  The  only 
property  subject  to  the  tax  was  that  located  in  the  town, 
and  it  is  not  a  satisfactory  answer  to  the  objection  to  say 
that  the  payment  of  a  tax  on  property  not  subject  to  it 
will  relieve  property  that  is  subject  to  the  tax. 

The  appellant  paid  the  tax  levied  for  one  year  by  vir- 
tue of  the  election,  and  it  is  contended  that  it  thereby  ac- 
quiesced, in  some  way,  in  the  validity  of  the  tax  and  could 
not  afterward  object  to  it..  The  tax  for  each  year  is  a 
separate  tax,  and  there  is  no  element  of  estoppel  in  the 
payment  of  a  tax  for  one  year  which  would  preclude  ap- 
pellant from  objecting  to  a  similar  tax  the  following  year. 

The  judgment  is  reversed  and  the  cause  is  remanded, 
with  directions  to  sustain  the  objection  that  the  election 
did  not  authorize  the  tax. 

Reversed  and  remanded,  with  directions. 
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Fred  HELI.ER,  Appellant,  vs,  Michael  F.  McGuin, 

Appellee. 

Opinion  filed  February  21,  1914. 

1.  Specific  performance — when  a  contract  and  lease  must  be 
considered  together.  Where  the  parties  to  a  contract  for  the  sale 
of  land  execute  a  lease  for  the  purpose  of  putting  the  proposed 
vendee  in  possession  until  such  time  as  the  proposed  vendor  shall 
be  able  to  perfect  his  title  and  make  the  conveyance,  the  contract 
and  lease  must  be  considered  together  in  determining  the  rights  of 
the  parties. 

2.  Same — fact  that  vendor  did  not  have  title  when  contract  was 
made  does  not  defeat  specific  performance.  The  fact  that  the  ven- 
dor did  not  have  anything  but  a  tax  title  to  the  land  at  the  time 
he  contracted  to  convey  a  good  merchantable  title  by  a  warranty 
deed  and  furnish  proper  evidence  of  title  does  not  defeat  his  right 
to  specific  performance,  where  the  vendee  knew  the  facts  when  the 
contract  was  made  and  where  the  vendor  had  perfected  his  title  at 
the  time  the  bill  was  filed,  which  was  within 'the  time  fixed  by  the 
contract  for  performance. 

3.  Same — court  cannot  arbitrarily  refuse  to  specifically  enforce 
contract.  While  the  remedy  of  specific  performance  is  not  strictly 
a  matter  of  right,  yet  the  court  cannot  arbitrarily  refuse  to  grant 
relief  where  the  facts  and  circumstances  and  the  rules  of  equity 
would  justify  granting  it 

Appeal  from  the  Superior  Court  of  Cook  county;   the 
Hon.  Marcus  Kavanagh,  Judge,  presiding. 

WiixiAM  S.  CoRBiN,  for  appellant. 

Edmund  S.  Cummings,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Appellant,  Fred  Heller,  is  the  owner  of  lot  10,  block 
145,  in  May  wood.  Cook  county,  Illinois,  except  a  certain 
railroad  right  of  way  which  crosses  the  same.  On  August 
I,  191 1,  appellant  and  his  wife  entered  into  a  contract  with 
Michael  F.  McGuin,  appellee,  by  the  terms  of  which  appel- 
lant and  his  wife  agreed  to  sell,  and  appellee  agreed  to  buy, 
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the  above  described  lot  for  the  agreed  sum  of  $2500.     By 
the  terms  of  the  contract  appellant  and  his  wife  agreed  to 
convey  to  appellee  a  good,  merchantable  title  by  warranty 
deed,  with  release  of  dower  and  homestead  rights,  but  sub- 
ject to  all  taxes  and  assessments  levied  or  becoming  due 
subsequent  to   1910,  and  subject   also  to   any  party-wall 
agreements  or  building  or  building-line  restrictions  of  rec- 
ord.   The  contract  acknowledged  receipt  of  the  payment  of 
$25  by  the  appellee  as  earnest  money,  to  be  applied  on  the 
purchase  price  when  the  sale  was  consummated.     Appellee 
agreed  to  pay  the  further  sum  of  $2475  in  five  days  after 
the  title  had  been  examined  and  found  good  or  accepted  by 
him,  provided  appellant  delivered  to  him  a  good  and  suf- 
ficieift  warranty  deed  conveying  a  good  and  merchantable 
title.    The  contract  further  provided  that  "a  certificate  of 
title  issued  by  the  registrar  of  titles  of  Cook  county,  or 
complete  merchantable  abstract  of  title  or  merchantable  copy 
brought  down  to  the  date  hereof,  or  merchantable  title  guar- 
anty policy,  shall  be  furnished  by  the  vendor  within  the 
time  mentioned  in  lease  of  said  lot  10  of  even  date  here- 
with between  the  parties  hereto."    The  contract  further  pro- 
vided that  upon  an  abstract  or  copy  being  furnished,  the 
vendee  should,  within  ten  days  after  receipt  of  same,  notify 
the  vendor  or  his  agent  of  objections  to  the  title,  if  any, 
and  if  none,  stating  the  abstract  to  be  satisfactory;   that  if 
material  defects  in  the  title  be  found  and  reported  and  the 
same  be  not  cured  within  sixty  days  from  date  of  notice 
the  contract  should  at  appellee's  option  become  void  and 
the  earnest  money  be  returned,  or  appellee  might  elect  to 
take  the  property  as  it  then  was,  upon  giving  notice  to 
the  vendor  of  his  intention  so  to  do  within  ten  days  after 
the  expiration  of  the  first  sixty  days.     The  contract  fur- 
ther provided :    "Should  purchaser  fail  to  perform  contract 
promptly  at  time  and  manner  herein  specified,  earnest  money 
shall,  at  option  of  vendor,  be  retained  by  vendor  as  liqui- 
dated damages,  and  this  contract  shall  thereupon  become 
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and  be  null  and  void.  Time  is  the  essence  of  the  contract 
and  all  conditions  thereof."  On  the  same  day,  August  i, 
191 1,  the  parties  entered  into  a  lease  of  the  premises  for  a 
period  of  three  years,  with  an  option  on  the  part  of  ap- 
pellee to  renew  said  lease  upon  the  same  terms  and  condi- 
tions and  for  the  same  length  of  time  upon  giving  appellant 
thirty  days'  notice,  in  writing,  of  his  intention  so  to  do. 
The  rent  reserved  was  $25  monthly,  in  advance.  The  lease 
provided  that  it  should  cease  and  determine  at  any  time 
after  its  date,  upon  conveyance  by  appellant  to  appellee  of 
the  premises  leased  in  accordance  with  the  contract  of  sale 
of  even  date,  it  being  understood  and  agreed  that  said  con- 
veyance should  be  made  at  any  time  during  the  period  cov- 
ered by  the  lease  or  an  extension  thereof,  when  appellant 
was  able  to  carry  out  the  said  contract  of  sale  by  giving  to 
appellee  a  certificate  of  title,  merchantable  abstract  or  copy, 
or  merchantable  guaranty  policy,  in  accordance  with  the 
contract  of  sale.  The  lease  further  provided  that  in  case 
the  contract  of  s^le  was  consummated  and  conveyance  made, 
all  rentals  paid  prior  to  the  date  of  the  conveyance  should 
apply  on  the  purchase  price,  and  in  case  the  contract  was 
not  consummated  the  lease  should  remain  in  effect  for  the 
full  period  covered  thereby. 

On  December  27,  1912,  appellant  filed  a  bill  in  the  supe- 
rior court  of  Cook  county  to  compel  the  specific  perform- 
ance of  the  .contract.  The  bill  set  out  the  contract  between 
appellant  and  appellee  of  date  of  August  i,  191 1,  and  a 
copy  of  the  lease  of  same  date  was  attached  to  and  made  a 
part  of  the  bill.  The  bill  alleged  that  appellant  had  been  in 
possession  of  said  lot  10  since  November,  1904,  had  paid  all 
taxes  on  the  same  and  had'  constructed  certain  buildings 
thereon ;  that  he  held  the  lot  under  a  quit-claim  deed  from 
Jacob  Glos  and  wife  made  and  recorded  in  December,  1904, 
and  a  quit-claim  deed  from  the  village  of  Maywood  made 
in  February,  1905,  recorded  in  July,  1907,  and  that  Glos 
and  the  village  had  tax  deeds  to  the  lot  from  the  county 
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clerk  of  Cook  county;  that  prior  to  December  20,  19 12, 
appellant  acquired  the  fee  simple  title  to  the  premises  by 
conveyance  from  the  owner  of  the  record  title;  that  on 
December  20,  191 2,  appellant  tendered  to  appellee  a  title 
guaranty  policy  executed  by  the  Chicago  Title  and  Trust 
Company,  guaranteeing  appellee  against  defects  in  appel- 
lant's title  to  the  property  to  the  amount  of  $2500,  also  a 
general  warranty  deed  executed  and  acknowledged  by  ap- 
pellant and  his  wife,  and  served  at  the  same  time  a  written 
notice  upon  appellee  demanding  payment  of  $2110.53;  that 
appellee  had  made  monthly  payments  of  rent  under  the  lease 
amounting  to  $375,  which,  together  with  the  $25  earnest 
money  paid  at  the  date  of  the  contract,  amounted  to  $400 
as  a  credit  of  appellee,  leaving  $2100  due  on  the  contract, 
to  which  were  added  $3.04  general  taxes  for  the  year  191 1 
and  $7.49  special  assessment  which  fell  due  subsequent  to 
the  year  1910  and  which  were  paid  by  appellant,  making  a 
total  of  $2110.53,  the  amount  claimed  by  appellant  as  due 
and  owing  under  the  terms  of  the  contract  on  December  20, 
191 2,  when  the  warranty  deed  and  guarjtnty  policy  were 
tendered  appellee ;  that  appellee  refused  to  make  such  pay- 
ment or  accept  the  deed  or  guaranty  policy,  but  did  not  at 
that  time  raise  any  question  as  to  the  form  or  sufficiency 
of  either  the  deed  or  guaranty  policy,  and  that  neither  of 
said  instruments  was  ever  examined  by  appellee  or  his  at- 
torney imtil  after  the  filing  of  the  bill  in  this  case,  to  which 
w^ere  attached  copies  of  said  instruments  as  exhibits.  The 
answer  of  appellee  denied  all  the  material  allegations  of  the 
bill.  The  cause  was  heard  before  the  chancellor,  and  it  is 
not  denied  that  the  proo'f  fully  sustained  the  bill.  A  decree 
was  entered  May  29,  1913,  dismissing  the  bill  for  want  of 
equity.  To  review  said  decree  the  record  is  brought  to  this 
court  by  appeal. 

The  grounds  upon  which  the  specific  performance  of 
the  contract  is  resisted  are,  that  the  contract  is  lacking  in 
mutuality ;  that  appellant  did  not  bind  himself  to  procure  a 
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merchantable  title  but  only  agreed  to  convey  it  when  he  did 
procure  such  title,  and  that  as  appellant  was  not  the  owner 
of  the  record  title  to  the  land  at  the  time  the  contract  was 
made,  he  could  not,  by  afterwards  acquiring  title,  enforce 
the  perfornxance  of  the  agreement  of  appellee  to  buy. 

The  contract  and  lease  must  be  considered  together  in 
construing  and  determining  the  rights  of  the  parties.     So 
considering  and  construing  them,  it  appears  that  appellant 
desired  to  sell,  and  appellee  desired  to  purchase,  the  prop- 
erty.   Appellant  was  in  possession  of  it,  and  had  been  for 
several  years,  under  conveyances  from  the  holders  of  tax 
titles  but  did  not  have  the  record  title,  which  was  known 
to  the  appellee,  who  was  unwilling  to  accept  and  pay  for 
the  property  until  appellant  could  make  him  a  good  title. 
A  lease  was  therefore  agreed  upon  between  the  parties,  by 
which  appellee  leased  the  premises  for  three  years  from  Au- 
gust I,  191 1,  at  a  certain  rent  reserved,  and  with  the  right 
to  renew  the  lease  for  another  three  years.    The  contract  of 
sale  is  an  unconditional  agreement  of  appellant  to  sell,  and 
of  appellee  to  buy,  the  property.    Appellant  bound  himself 
to  convey  a  good  and  merchantable  title  by  warranty  deed 
and  to  furnish  appellee  a  certificate  of  title  issued  by  the  reg- 
istrar of  titles  of  Cook  county,  or  a  merchantable  abstract 
of  title  or  merchantable  copy,  or  merchantable  title  guar- 
anty policy,  within  the  time  fixed  by  the  lease.     By  the 
lease  appellant  was  given  the  period  covered  by  it  to  make 
the  conveyance,  and  when  made  the  lease  was  to  cease  and 
determine  and  all  sums  paid  as  rent  were  to  be  applied  on 
the  purchase  price.    The  contract  was  essentially  one  of  a 
party  obligating  himself,  within  a  cfertain  time,  to  sell  prop- 
erty he  did  not  own  at  the  time  he  made  the  contract,  but 
the  fact  that  at  the  time  it  was  made  appellant  was  not  in 
a  position  to  perform  it  is  not  conclusive  that  it  was  not 
capable  of  enforcement  when  he  did,  within  the  time  fixed, 
become  able  to  perform.     In  Mason  v.  Caldwell,  5  Gilm. 
196,  it  was  held  a  court  of  equity  may  enforce  the  specific 
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performance  of  a  contract  for  the  sale  of  land  notwith- 
standing the  vendor  had  no  title  to  the  land  at  the  time  the 
contract  was  made,  if  he  can  make  good  title  at  the  time 
of  the  decree-  This  rule  was  quoted  and  adhered  to  in  Gib- 
son V.  Brown,  214  III  330.  In  that  case  the  vendors  did 
not  own  part  of  the  land  they  agreed  to  convey,  at  the  time 
they  made  the  contract.  They  acquired  the  title  to  it  before 
the  expiration  of  the  time  within  which  they  agreed  to  con- 
vey it,  and  the  court  held  they  were  entitled  to  enforce  the 
contract  against  the  purchaser.  The  question  was  again  be- 
fore this  court  in  Cohen  v.  Segal,  253  111.  34.  The  court 
cited  Mason  v.  Caldwell,  supra,  Gibson  v.  Brown,  supra, 
and  Maryland  Construction  Co.  v.  Kuper,  90  Md.  540,  (the 
latter  a  leading  case  on  the  subject,)  and  adhered  to  the 
law  as  announced  in  those  cases.  In  the  Maryland  case  it 
was  said  that  when  the  vendor  has  acted  in  good  faith,  re- 
lief will  be  granted  him  if  he  is  ready  to  furnish  a  clear 
title  at  the  time  of  the  decree,  provided  the  delay  has  not 
prejudiced  the  purchaser.  Here  there  was  no  change  in 
the  property  nor  in  the  circumstances  of  the  parties  which 
would  make  it  any  more  inequitable  to  enforce  performance 
of  the  contract  at  the  time  the  performance  was  sought  than 
at  the  time  the  contract  was  made.  Appellant,  well  within 
the  time  agreed  upon  between  him  and  appellee,  was  able, 
and  offered,  to  perform  the  agreement  by  making  the  con- 
veyance. The  remedy  by  specific  performance  is  not  strictly 
a  niatter  of  right  but  is  wijthin  sound  judicial  discretion. 
Courts  may  not,  however,  arbitrarily  refuse  to  grant  such 
relief  under  circumstances  where  the  facts  and  the  rules  of 
equity  justify  it. 

In  our  opinion  the  appellant  was  entitled  to  the  relief 
prayed,  and  the  decree  of  the  superior  court  is  reversed  and 
the  cause  remanded,  with  directions  to  grant  the  prayer  of 

Reversed  and  remanded,  with  directions. 

261  -  88 
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WiLMER  G.  Chapman  et  aL  Plaintiffs  in  Error,  vs.  The 
American  Surety  Company,  Defendant  in  Error. 

Opinion  filed  February  21,  1914. 

1.  Injunction — equity  has  jurisdiction  to  enjoin  proceedings 
at  law.  A  court  of  equity  has  jurisdiction  to  enjoin  proceedings  at 
law,  not  because  of  any  supremacy  of  courts,  of  equity  over  courts 
of  law,  but  because  the  controversy  between  the  parties  litigant  in- 
volves equitable  features  which  can  be  fully  and  finally  determined 
only  by  a  tribunal  having  equitable  jurisdiction. 

2.  Same — when  equity  may  stay  a  proceeding  begun  in  county 
court  to  require  guardian  to  account.  While  county  and  probate 
courts  may  exercise  equitable  jurisdiction  in  the  matter  of  settling 
the  accounts  of  a  guardian,  yet  if  the  county  or  probate  court  has 
no  power  to  grant  the  full  equitable  relief  on  the  facts  established, 
a  court  of  equity  has  power  to  stay  the  proceedings  by  injunction 
and  assume  jurisdiction  to  grant  the  full  relief  required. 

3.  Guardian  and  ward — court  of  equity  may  require  guardian 
to  account.  Guardians  are*  regarded  as  trustees,  and  may  be  com- 
pelled, in  chancery,  to  render  an  account  before  as  well  as  after 
the  termination  of  the  guardianship. 

4.  Same — a  guardian  has  no  power  to  invest  ward's  money  in 
land  unless  authorised  by  statute.  Unless  authorized  by  statute  a 
guardian  has  no  power  to  invest  the  ward^s  money  in  land,  and  in 
Illinois  neither  the  county  nor  the  probate  court  has  power  to  au- 
thorize such  investment  or  to  approve  the  same;  nor  can  the  cir- 
cuit court,  on  appeal  from  the  county  or  probate  court,  approve 
such  investment,  as  its  powers,  on  appeal,  are  limited  to  the  doing 
of  such  things  as  the  county  or  probate  court  had  power  to  do  and 
should  have  done. 

5.  Same — a  court  of  equity  may  authorise  a  guardian  to  invest 
ward's  money  in  land.  A  court  of  equity,  in  a  proper  case,  may 
authorize  a  guardian  to  invest  the  ward's  money  in  land,  and  it 
may  also  approve  an  unauthorized  investment  when  the  facts  es- 
tablished are  such  that  the  court  would  have  granted  the  authority 
in  the  first  instance. 

6.  Same — when  court  of  equity  may  enjoin  proceeding  to  com- 
pel guardian  to  account.  Where  a  guardian,  acting  in  good  faith 
and  for  the  best  interest  of  his  ward,  invests  the  ward's  money  in 
land  under  an  order  of  the  county  court  but  is  subsequently  called 
upon  by  the  county  court  to  account,  and  is  ordered,  after  litiga- 
tion extending  through  the  county,  circuit  and  Appellate  Courts, 
to  sell  the  land  and  restore  the  money  to  the  ward,  a  court  of 
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equity  may  enjoin  further  prosecution  of  the  proceedings,  and,  if 
the  facts  established  so  warrant,  may  approve  the  investment  and 
permit  the  ward  to  retain  the  land. 

7.  Same — when  judgment  in  a  statutory  proceeding  requiring 
accounting  from  a  guardian  is  not  res  judicata.  A  judgment  in  a 
statutory  proceeding  against  a  guardian  requiring  him  to  sell  land 
purchased  by  him  in  good  faith  for  the  ward  with  the  ward's  money 
and  restore  the  money,  with  the  profit,  if  any,  to  the  ward's  estate, 
is  not  res  judicata  in  a  subsequent  proceeding  in  equity  by  the 
ward  and  the  guardian  to  have  the  investment  approved  and  to 
permit  the  ward  to  retain  the  land. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
EHstrict; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  W.  B.  Scholfield, 
Judge,  presiding. 

Acton  &  Acton,  for  plaintiffs  in  error. 

O.  M.  Jones,  and  Walter  J.  Bookw alter,  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  bill  filed  in  the  circuit  court  of  Vermilion 
county  seeking  to  enjoin  the  parties  to  a  judgment  compell- 
ing a  guardian  to  make  an  accounting  under  the  statute, 
entered  in  that  court  in  pursuance  of  a  mandate  of  the 
Appellate  Court.  The  trial  court  granted  the  injunction, 
and  an  appeal  was  taken  to  the  Appellate  Court  for  the 
Third  District,  which  reversed  the  decision  and  remanded 
the  cause,  with  directions  to  dismiss  the  bill  for  want  of 
equity.  The  case  has  been  brought  to  this  court  on  a  peti- 
tion for  certiorari, 

Eli  ^.  Sperry  was  the  guardian,  by  appointment  of  the 
county  court  of  Vermilion  county,  of  the  plaintiffs  in  error, 
who  were  minors.  Defendant  in  error  became  the  surety 
for  said  guardian  March  23,  1907.  In  December,  1909, 
the  grandfather  of  said  minors  notified  said  guardian  that 
he  would  advance  $7000  to  apply  on  the  purchase  of  a  tract 
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of  land  for  them.  An  8o-acre  tract  of  land  was  selected 
and  purchased  at  a  cost  of  $7656.25.  Of  this  amount  the 
grandfather  furnished  the  $7000  promised  by  him,  and  the 
guardian,  after  filing  a  petition  and  obtaining  an  order  there- 
for in  said  county  court,  furnished  the  balance  ($656.25) 
out  of  the  guardian's  funds  in  his  hands.  In  Octol^er, 
1907,  the  said  guardian  filed  a  petition  in  said  county  court 
asking  leave  to  purchase  about  168  acres  of  land  in  said 
county  for  said  minors  at  a  cost  of  $16,775.30.  The  peti- 
tion was  granted  by  said  court  and  the  guardian  purchased 
the  land,  paying  therefor  $7000  in  his  hands  out  of  the  per- 
sonal property  of  said  minors,  taking  the  land  subject  to 
a  mortgage  of  $8000  and  giving  a  note  signed  by  him,  as 
said  guardian,  for  $1775.30.  The  title  was  taken  in  the 
name  of  the  two  wards.  One  of  the  wards  became  of  the 
age  of  fourteen  years  in  August,  1908,  and  the  other  in 
January,  191 1.  Each,  upon  becoming  of  that  age,  named 
as  his  guardian  his  father,  F.  J.  Chapman,  who  duly  quali- 
fied as  such  guardian.  In  March,  1908,  said  Sperry,  as 
guardian,  filed  a  new  bond,  with  other  bondsmen  than  said 
defendant  in  error  company.  At  the  January  term,  1909, 
of  said  county  court,  defendant  in  error,  said  surety  com- 
pany, filed  a  petition  setting  forth  that  it  had  been  surety 
on  said  bond  and  the  filing  of  a  new  bond  with  other 
bondsmen,  and  asked  for  an  order  requiring  said  guardian 
to  file  an  account  of  his  acts  since  his  appointment,  and 
that  he  be  required  to  restore  to  the  personal  property  the 
amount  so  taken  to  be  invested  in  real  estate;  that  upon 
such  restoration  and  approval  of  the  guardian's  report  said 
surety  company  be  discharged  from  further  liability  as  his 
bondsman.  The  county  court  sustained  a  demurrer  to  this 
petition.  Said  surety  company  then  took  an  appeal  to  the 
circuit  court  of  Vermilion  county,  which  also  sustained  the 
demurrer.  The  company  thereupon  took  an  appeal  to  the 
Appellate  Court  for  the  Third  District,  where  the  judg- 
ment of  the  circuit  court  was  reversed  and  the  cause  re- 
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manded,  with  directions  to  overrule  the  demurrer  and  re- 
quire the  guardian  to  file  an  account.  {American  Surety 
Co,  V.  Sperry,  156  Ill/App.  19.)  On  the  case  being  re- 
manded, the  probate  court  (which  had  been  established  in 
Vermilion  county  to  take  the  place  of  the  county  court  in 
probate  matters)  required  an  accounting  by  the  guardian, 
who  thereafter  filed  his  report,  the  surety  company  ob- 
jecting to  it  on  the  ground  that  the  court  had  no  authority 
to  direct  that  the  personal  property  in  question  should  be 
invested  in  real  estate.  The  objections  being  overruled,  the 
surety  company  took  an  appeal  to  the  circuit  court,  which 
also  overruled  the  objections  and  entered  an  order  approv- 
ing the  report,  including  the  investment  of  the  funds  in 
the  real  estate,  and  discharging  said  company  from  further 
liability  on  its  bond  as  surety.  That  all  the  parties  in  this 
matter  acted  in  good  faith  in  the  investment  of  the  funds 
in  the  real  estate  is  conceded.  From  this  last  decree  of  the 
circuit  court  the  surety  company  again  appealed  to  the  Ap- 
pellate Court,  and  that  court  held  that  the  investment  of 
the  $656.25  by  the  guardian  to  complete  the  purchase  of 
the  first  farm  with  the  amount  advanced  by  the  grandfather 
was  proper  and  legal,  being  in  the  nature  of  the  removal 
of  an  encumbrance  or  balance  due  on  the  land  and  neces- 
sary in  order  to  protect  the  interests  of  the  minors  in  the 
real  estate.  The  Appellate  Court  further  found  that  the 
guardian  had  no  authority  to  invest  in  real  estate  the  funds 
of  the  minors  which  had  not  been  derived  from  real  estate, 
and  that  the  probate  (county)  court  had  no  right  to  au- 
thorize the  guardian  to  so  invest  the  $7000  which  he  did 
in  the  168-acre  tract.  The  Appellate  Court  reversed  the 
judgment  of  the  circuit  court  and  remanded  the  cause,  with 
directions  to  that  court  to  direct  the  guardian  to  dispose  of 
said  last  named  tract  of  land  in  which  he  had  invested 
the  $7000  and  restore  the  funds  to  the  personal  property; 
that  upon  turning  over  said  funds  to  his  successor  the  court 
should  discharge  said  surety  company  from  further  liabil- 
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ity  on  its  bond ;  that  the  minors  were  entitled  to  whatever 
profits  there  might  be  upon  the  sale  of  said  land  over  the 
'amount  invested  therein,  and  that  if  said  profits  were  less 
than  the  statutory  interest,  then  said  guardian  should  be  re- 
quired to  account  for  such  difference  in  interest.  American 
Surety  Co,  v.  Sperry,  171  111.  App.  56. 

After  said  cause  had  been  reversed  the  first  time  by  the 
Appellate  Court  and  the  petition  of  the  surety  company  had 
been  denied  the  second  time  by  the  probate  court  of  Ver- 
milion county,  while  the  appeal  of  said  surety  company  was 
pending  and  undetermined  in  the  said  circuit  court,  the 
original  bill' in  this  cause  was  filed  against  the  surety  com- 
pany and  the  former  guardian,  Sperry.  Both  entered  their 
appearance  and  filed  a  general  demurrer  to  said  bill.  It 
seems  that  by  mutual  consent  these  chancery  proceedings  in 
the  circuit  court  were  permitted  to  stand  while  the  statutory 
action  on  the  petition  of  the  surety  company  proceeded  to 
final  judgment  in  the  circuit  court  on  appeal.  After  the 
second  appeal  in  said  statutory  matter  had  been  decided  in 
the  Appellate  Court,  a  supplemental  bill  of  complaint  was 
filed  in  the  circuit  court  in  this  cause,  alleging,  in  addition 
to  the  facts  stated  in  the  original  bill  ,of  complaint,  the 
facts  as  to  the  litigation  as  heretofore  set  out  under  the 
statutory  proceeding  and  the  result  of  that  litigation  as  de- 
cided by  the  Appellate  Court ;  that  neither  the  county  court 
nor  probate  court  had  authority  of  law  to  direct  the  guard- 
ian to  invest  the  proceeds  from  the  personal  property  in 
real  estate.  The  supplemental  bill  further  alleged  that  the 
complainants  were  minors  under  legal  age,  and  therefore 
could  not  elect  to  retain  and  hold  said  real  estate  instead 
of  the  money  invested  in  the  same;  that  they  owned  in  the 
same  county  some  800  acres  near  the  said  i68-5icre  tract; 
that  they  lived  on  said  land  and  would  soon  become  of  legal 
age ;  that  each  of  them  expected  to  follow  farming  as  his 
life  occupation;  that  said  real  estate,  as  above  described, 
had  increased  in  market  value  over  $3000  since  its  pur- 
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chase  and  was  steadily  increasing  in  value;  that  it  was 
very  much  to  the  advantage  of  said  minors  that  said  land 
should  not  be  sold  but  be  retained  by  them,  not  only  on 
account  of  the  increase  in  value  and  the  probable  increase 
in  the  future,  but  also  because  they  would  need  said  land 
in  their  farming  operations  after  reaching  legal  age.  The 
supplemental  bill  further  averred  that  neither  the  county  nor 
probate  court  had  power  to  review  said  investment  after  it 

a 

was  made,  but  that  the  circuit  court,  as  a  court  of  chancery, 
in  the  exercise  of  such  jurisdiction  over  the  estate  of  in- 
fants and  for  and  in  their  behalf,  was  authorized  by  decree 
to  ratify  the  investment  of  the  proceeds  of  the  personalty 
in  real  estate  and  enjoin  the  sale  of  said  lands,  and  prayed 
that  such  order  might  be  entered  as  was  necessary  to  re- 
tain said  lands  for  said  infants.  A  general  demurrer  was 
filed  by  the  surety  company  and  by  Sperry,  the  former 
guardian.  This  was  overruled  in  the  circuit  court,  and  the 
surety  company  and  Sperry  electing  to  stand  by  their  de- 
murrers, a  final  decree  was  entered  finding  the  facts  to  be 
true  as  set  forth  in  the  supplemental  bill,  and  granting  the 
relief  prayed. 

The  first  question  presented  in  the  briefs  is  whether  a 
court  of  equity  can  by  an  injunction  stay  the  proceedings, 
already  prosecuted  under  our  statute,  compelling  an  account- 
ing by  the  guardian  as  heretofore  set  out.  The  occasions 
on  which  the  remedy  of  injunction  may  be  used  are  almost 
infinite  in  their  nature  and  circumstances.  (2  Story's  Eq. 
Tur. — 13th  ed. — sec.  885.)  No  branch  of  equity  jurisdic- 
tion is  more  frequently  invoked.  The  use  of  injunctions 
to  stay  actions  at  law  was  substantially  coeval  with  the  es- 
tablishment of  chancery  jurisdiction.  That  jurisdiction  was 
largely  built  up  through. the  instrumentality  of  injunctions 
in  restraining  the  prosecution  of  legal  actions  where  the 
aid  of  chancery  was  sought  because  the  equities  of  the  case 
could  not  be  considered  in  the  common  law  action.  In  the 
exercise  of  this  jurisdiction  courts  of  equity  assert  no  su- 


600  Chapman  v.  American  Surety  Co.        [261  HL 

premacy  over  courts  of  law.  The  injunction  virtually  ad- 
mits and  assumes  their  jurisdiction.  It  is  addressed  to  the 
litigant  parties,  prohibiting  them  from  resorting  to  legal  ju- 
risdiction because  the  controversies  involve  equitable  fea- 
tures which  can  only  be  fully  and  finally  determined  in  a 
tribunal  having  equitable  jurisdiction.  (4  Pomeroy's  Eq. 
Jur.  sec.  1360;  I  High  on  Injunctions, — 4th  ed. — sec.  45.) 
Where  the  court  at  law  can  do  as  full  justice  to  the  par- 
ties and  the  matters  in  dispute  as  can  be  done  in  equity, 
the  proceedings  at  law  will  not  be  stayed.  The  principle  is 
also  well  established  that  when  a  cause  belongs  to  the  ju- 
risdiction of  the  law  courts,  equity  will  never  interfere  to 
restrain  the  prosecution  of  an  action  upon  any  mere  legal 
grounds,  although  it  may  appear  that  the  complainant  in 
equity  had  a  valid  legal  defense  which  was  not  availed  of, 
either  through  the  error  of  the  court  in  determining  the 
law  or  the  facts  or  the  omission  of  himself  or  his  counsel  in 
presenting  it.  (4  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  1361.) 
If,  however,  he  was  prevented  from  raising  this  defense  in 
the  action  at  law  by  fraud,  accident  or  mistake,  unmixed 
with  any  fault  or  negligence  on  the  part  of  himself  or 
his  agents,  a  court  of  equity  may  then  take  jurisdiction. 
(2  Story's  Eq.  Jur. — 13th  ed. — ^sec.  887.)  If  the  matter 
relied  upon  by  the  complainants  could  not  be  received  as 
a  defense  in  an  action  at  law,  equity  may  relieve  notwith- 
standing an  ineffectual  attempt  to  defend  at  law.  (Harding 
V.  Hawkins,  141  111.  572;  i  Black  on  Judgments,  sec.  388, 
and  cases  cited;  see,  also,  Gregg  v.  Brower,  67  111.  525; 
Weaver  v.  Poyer,  79  id.  417;  Hawley  v.  Simons,  102  id. 
115 ;  23  Cyc.  1222,  and  cases  cited;  16  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 378.)  We  have  held  that  a  court  may 
grant  an  injunction  to  restrain  parties  to  another  action  in 
the  same  court,  and  this  though  it  was  objected  that  the 
same  relief  could  be  had  in  the  original  action,  where  the 
parties  are  the  same,  which  was  still  pending  in  the  same 
court.     (Fdrwell  v.  Great  Western  Telegraph  Co.  161  111. 
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522.)  The  bill  for  injunction  may  be  entertained  in  equity 
* 'before  the  commencement  of  a  suit  at  law,  pending  such 
suit  or  after  its  decision  by  the  highest  law  tribunal." 
Parker  v.  Judges,  12  Wheat.  561;  Erie  Railway  Co.  v. 
Ramsay,  45  N.  Y.  637. 

The  proceedings  for  an  accounting  in  the  probate  court, 
under  our  statute,  are  not,  however,  common  law  actions. 
This  court  has  frequently  said  that  the  probate  court  has 
a  sort  of  equitable  jurisdiction  over  claims  presented  to  it 
for  allowance.  {Gilbert  v.  Guptill,  34  111.  112;  Hurd  v. 
Slaten,  43  id.  348;  McCall  v.  Lee,  120  id.  261.)  In  the 
allowance  of  claims  against  an  estate,  the  county  (pro- 
bate) court  may  adopt  the  forms  of  proceedings  in  equity. 
{Dixon,  V,  Bucll,  21  111.  203.)  It  possesses  a  similar  ju- 
risdiction and  may  adopt  a  similar  mode  of  procedure  in 
the  adjustment  of  guardians'  accounts.  A  citation  to  ac- 
count is  not  a  suit  at  law  but  the  exercise  of  a  summary 
power  conferred  by  the  statute.  {In  re  Steele,  65  111.  322; 
Millard  v.  Harris,  119  id.  185;  Cheney  v.  Roodhouse,  135 
id.  257.)  It  has  been  likened  to  a  bill  in  chancery  for  dis- 
covery against  a  guardian,  being  necessary  to  "sift  his  con- 
science" {Gilbert  v.  Guptill,  supra,  p.  140,)  to  make  certain 
of  the  facts.  In  settling  the  accounts  of  guardians  it  has 
been  repeatedly  held  that  the  probate  court  may  exercise 
equitable  jurisdiction,  "not  its  full  jurisdiction,  but  such  as 
is  adapted  to  its  organization  and  the  mode  of  proceeding 
in  that  tribunal."  {Wadsworth  v.  Connell,  104  111.  369.) 
"It  lies  in  the  nature  of  these  courts  that  in  the  exercise 
of  their  jurisdiction  they  are  not  confined  to  legal  principles 
or  the  rules  of  common  law  courts  but  exercise  equitable 
powers  as  well."  (i  Woerner's  Am.  Law  of  Administra- 
tion,— 2d  ed. — sec.  149.)  Whenever,  within  the  scope  of 
their  statutory  jurisdiction,  the  relief  to  be  administered, 
the  right  to  be  enforced  or  the  defense  of  an  action  prop- 
erly depending  before  them  involves  the  application  of  equi- 
table principles,  their  powers  are  commensurate  with  the 
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duties  demanding  their  exercise,  whether  legal  or  equitable. 
{Shepard  v.  Speer,  140  111.  238.)  Probate  courts  cannot 
exercise,  under  the  constitution,  full  equity  jurisdiction. 
(In  re  Estate  of  Mortenson,  248  111.  520;  P  rack  el  ton  v. 
Masters,  249  id.  30.)  Obviously,  if  the  probate  court,  un- 
der the  statute,  did  not  have  power  to  grant  full  equitable 
relief  on  the  facts  shown,  then,  under  the  principles  of  law 
heretofore  set  out,  a  court  of  equity  could  interpose  and 
make  such  relief  available.  The  fact  that  the  former  statu- 
tory proceedings  were  in  the  nature  of  chancery  proceed- 
ings would  not  preclude  a  court  of  general  chancery  powers 
from  assuming  jurisdiction.  This  court  said  in  Farwcll  v. 
Great  Western  Telegraph  Co,  supra,  on  page  617:  "On 
principle  and  authority  it  must  be  held  that,  in  a  case  de- 
manding it,  jurisdiction  exists  in  a  court  of  equity  to  grant 
an  injunction  in  one  action  to  affect  the  proceedings  in  an- 
other action  already  pending  in  the  same  court,  whether 
they  be  actions  at  law  or  in  equity."  Brie  Railway  Co,  v. 
Ramsay,  supra. 

Guardians  are  regarded  as  trustees,  and  may  be  com- 
pelled in  chancery  to  render  an  account  before,  as  well  as 
after,  the  termination  of  the  guardianship.  (Bond  v.  Lock- 
wood,  33  111.  212.)  This  court  there  also  stated  (p.  218)  : 
"The  provisions  of  the  statute  in  relation  to  guardians  were 
not  designed  as  a  complete  code,  but  were  enacted  to  confer 
upon  the  county  court  powder  to  appoint  guardians  and  to 
regulate  their  conduct  in  accordance  with  their  duties  at 
common  law."  To  the  same  effect  are  Hayes  v.  Massa- 
chusetts Mutual  Life  Ins.  Co.  125  111.  626,  and  Schmidt  v. 
Shaver,  196  id.  108. 

Section  22  of  the  statute  on  guardian  and  ward  pro- 
vides, in  terms,  how  the  guardian  shall  invest  the  personal 
property  of  the  ward.  (Kurd's  Stat.  191 1,  p.  1264.)  The 
provisions  of  this  statute  as  to  the  investment  of  the  ward's 
money  have  been  held  by  this  court  mandatory.  (Mclntyre 
V.  People,  103  111.   142;    Hughes  v.  People,  11 1  id.  457; 
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Kattelman  v.  Guthrie,  142  id.  357.)  Probate  courts  have 
no  power  to  call  guardians  to  account  save  as  specified  by 
statute.  (VVoerner  on  Guardianship,  sec.  94.)  There  is  no 
provision  in  this  statute  authorizing  the  investment  of  the 
minor's  personal  estate  in  real  estate,  and  that  fact  justifies 
the  conclusion  that  it  was  not  intended  to  authorize  the  pro- 
bate court  to  allow  the  guardian  to  so  invest.  This  con- 
clusion is  strengthened  by  the  fact  that  section  28  of  the 
same  statute  on  guardian  and  ward  provides  that  the  pro- 
ceeds from  the  sale  of  real  estate  authorized  to  be  sold 
thereimder  may  be  invested  in  other  real  estate.  The  pro- 
bate courts  take  all  their  powers  from  the  statute  regulating 
them.  They  can  only  exercise  such  powers  as  are  directly 
conferred  upon  them  by  legislative  enactment  or  are  neces- 
sary to  carry  out  some  power  so  conferred.  ( i  Woerner's 
Am.  Law  of  Administration, — 2d  ed. — sec.  142,  and  cases 
cited;  People  v.  Seelye,  146  111.  189.)  The  general  rule 
in  this  country  is,  that  the  guardian  has  no  power  to  invest 
his  ward's  personal  estate  in  the  purchase  of  real  estate  un- 
less the  purchase  is  ordered  by  the  court  under  statutory 
authority.  (15  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 68, 
and  cases  cited.)  Manifestly,  the  probate  court  could  not 
properly  direct  or  empower  the  investment  of  the  ward's 
money  by  the  guardian  in  the  purchase  of  said  168-acrc 
tract  of  land.  That  being  so,  it  necessarily  follows  that  the 
probate  court  could  not,  on  the  accounting,  ratify  or  con- 
firm such  investment.  The  circuit  court,  on  appeal  from  the 
probate  court,  could  not  properly  exercise  any  power  save 
that  which  the  probate  court  could  and  should  have  done. 
(Miller  v.  Miller,  82  111.  463;  2  Woerner's  Am.  Law  of 
Administration, — 2d  ed. — sec.  550.)  Generally,  the  guard- 
ian is  not  permitted  to  change  the  nature  of  the  property, 
as  by  turning  personal  into  real  estate,  although  this  may 
be  allowed  by  a  court  of  competent  jurisdiction  when  un- 
der the  circumstances  it  appears  to  be  for  the  benefit  of  the 
infant  ward.     (3  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  1309; 
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Attridge  v.  Billings,  57  111.  489.)  If  the  guardian  turns 
the  personalty  into  real  estate  without  the  order  of  the 
proper  court  and  it  is  manifestly  for  the  benefit  of  the 
infant,  a  court  of  equity  will  support  his  conduct  "if  the 
act  be  such  as  the  court  itself  would  have  done  under  like 
circumstances  by  its  own  order."  (2  Story's  Eq.  Jur. — 
13th  ed. — sec.  1357.) 

It  is  argued,  however,  that  the  settlement  of  accounts 
having  been  placed  by  statute  in  the  probate  court,  it  was 
the  intention  to  take  such  jurisdiction  from  the  court  of 
chancery.  Wherever  that  court  has,  as  a  part  of  its  inher- 
ent powers,  jurisdiction  in  certain  matters,  such  jurisdiction 
is  not,  in  general,  lost  or  abridged  where  other  courts  have 
acquired  jurisdiction  to  grant  the  same  or  different  relief, 
(i  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  276.)  The  same  au- 
thor says  in  section  279:  "Where  the  new  power  is  con- 
ferred upon  the  law  courts  by  statutory  legislation,  the  rule 
is  well  settled  that  unless  the  statute  contains  negative  words 
or  other  language  taking  away  the  pre-existing  equitable 
jurisdiction,  or  unless  the  whole  scope  of  the  statute,  by  its 
reasonable  construction  and  its  operation,  shows  a  clear  leg- 
islative intent  to  abolish  that  jurisdiction,  the  former  juris- 
diction of  equity  to  grant  its  relief  under  the  circumstances 
continues  unabridged."  Statutes  that  abrogate  or  abridge 
that  jurisdiction  are  to  be  strictly  construed.  (Black  v. 
Boyd,  50  Ohio  St.  46.)  This  court,  in  Howell  v.  Moores, 
127  111.  67,  in  discussing  the  jurisdiction  of  probate  courts, 
held  that  under  the  constitution  circuit  courts  had  original 
jurisdiction  in  all  cases  at  law  and  in  equity,  therefore  the 
jurisdiction  conferred  upon  the  county  or  probate  courts 
was  concurrent  only  with  that  previously  existing  in  the 
circuit  courts  in  matters  of  trust ;  that  under  the  constitu- 
tion this  equity  jurisdiction  could  not  be  taken  from  the 
courts  of  equity  by  the  legislature.  This  court  has  more 
than  once  stated  that  courts  of  equity  have  a  paramount  ju- 
risdiction in  matters  of  administration  and  settlement  of  es- 
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tates  and  may  control  courts  of  law  in  their  action  thereon, 
and  have  also  similar  plenary  jurisdiction  over  the  persons 
and  estates  of  infants,  and  in  exercising  that  jurisdiction 
may  cause  to  be  done  whatever  may  be  necessary  to  pre- 
serve their  estates  and  protect  their  interests.  (Grattan  v. 
Grattan,  i8  111.  167;  Lynch  v.  Rotan,  39  id.  14-;  Hartmann 
v.  Hartmann,  59  id.  103;  Ames  v.  Ames,  148  id.  321,  and 
151  id.  280;  3  Pomeroy's  Eq.  Jur. — 3d  ed. — sec.  11 54,  and 
note.)  The  rule  now  appears  to  be  that  courts  of  equity 
will  not  exercise  jurisdiction  over  the  administration  of  es- 
tates in  ordinary  cases.  (Winslow  v.  Leland,  128  111.  304; 
Duval  v.  Duval,  153  id.  49;  Biting  v.  First  Nat,  Bank,  173 
id.  368;  Strauss  v.  Phillips,  189  id.  g^  Gens  v.  Gens,  254 
id.  161.)  "Where  it  is  for  the  benefit  of  the  minor,  courts 
of  equity  have  the  power,  by  virtue  of  their  general  juris- 
diction over  the  estates  of  minors  and  others  under  disabil- 
ity, to  authorize  a  change  from  real  to  personal  and  from 
personal  to  real.'*  (Hale  v.  Hale,  146  111.  227;  Williams  v. 
Williams,  204  id.  44;  King  v.  King,  215  id.  100.)  In  the 
recent  case  of  Roberts  v.  Roberts,  259  111.  115,  this  court 
discussed  the  question  of  the  power  of  a  guardian  or  trustee 
to  convert  an  infant's  personalty  into  real  estate,  or  vice 
versa,  and  said  (.p.  123) :  "Courts  of  equity  have  the  un- 
questioned power  to  change  the  character  of-  property  be- 
longing to  infants,  and  this  jurisdiction  is  not  infrequently 
exercised.  When  it  is  manifestly  to  the  advantage  of  the 
infants,  courts  of  chancery  do  not  hesitate  to  grant  trustees 
and  guardians  leave  to  change  the  character  of  the  property 
of  their  beneficiaries." 

The  statute  in  this  State  did  not  give  the  county  or 
probate  court  jurisdiction  or  authority  to  direct  or  empower 
the  guardian  to  invest  funds  not  derived  from  the  sale  of 
real  estate  in  other  real  estate.  Neither  had  either  of  those 
courts  equity  jurisdiction  authorizing  them  to  ratify  or  con- 
firm such  an  investment  by  the  guardian.  The  fact  that 
plaintiffs  in  error  have  made  an  ineffectual  attempt  to  de- 
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fend  in  the  action  for  an  accounting  under  the  statute  will 
not  prevent  them  from  seeking  equitable  relief  in  chancery. 
The  judgment  in  the  statutory  proceedings  is  not  res  judi- 
cata and  conclusive  upon  plaintiffs  in  error,  as  erroneously 
held  by  the  Appellate  Court  in  this  proceeding.  The  chan- 
cellor, in  the  trial  of  this  cause,  held  that  under  the  facts 
shown  it  was  greatly  to  the  interest  of  the  minors  that  the 
i68-acre  tract  of  land  should  be  retained  by  them,  and  that 
it  would  be  inequitable  to  execute  the  judgment  entered  in 
the  probate  court  under  the  mandate  of  the  Appellate  Court. 
The  record  before  us  justifies  that  finding. 

The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  decree  of  the  circuit  court  will  be  affirmed. 

Judgment  reversed. 


GiRDEN  F.  Linn  et  aL  Appellees,  vs.  James  E.  Linn  et  al. 

Appellants. 

Opinion  filed  February  2J,  1^14. 

1.  Deeds — a  deed  delivered  to  third  party  for  grantee  must  pass 
beyond  the  grantor^s  control,  A  deed  delivered  by  the  grantor  to  a 
third  person  for  delivery  to  the  grantee  after. the  grantor's  death 
may  be  a  valid  conveyance,  but  it  is  indispensable  to  the  validity 
of  the  conveyance  that  the  deed,  upon  delivery  to  the  third  party, 
shall  pass  absolutely  beyond  the  grantor's  dominion  and  control. 

2.  Same — depositary  has  no  authority  to  deliver  deed  if  grantor 
dies  before  parting  with  control.  If  the  grantor  places  the  deed  in 
th^  hands  of  a  depositary  merely  as  a  convenient  place  of  deposit, 
still  intending  to  retain  control  over  it,  the  grantee  acquires  no 
rights  while  the  deed  is  so  subject  to  recall,  and  the  depositary  has 
no  authority  to  deliver  it  to  the  grantee  if  the  grantor  dies  with- 
out having  parted  with  his  control  over  it. 

3.  Same — circumstances  of  delivery  to  a  depositary  must  show 
the  grantor  intended  the  deed  to  become  operative  at  once.  The 
circumstances  of  the  delivery  of  a  deed  to  a  depositary  must  show- 
that  the  grantor  intended  the  deed  to  presently  become  operative, 
as  it  must  take  effect,  if  at  all,  upon  execution  and  delivery^  and 
while  the  grantor's  intention  may  be  evidenced  by  words  or  acts, 


PeL'H.]  Linn  v.  Linn.  607 

or  both,  yet,  however  manifested,  it  must  show  that  no  control  was 
reserved  or  intended  to  be  reserved  by  the  gprantor. 

4.  Samh — when  intended  disposition  of  property  is  ambulatory. 
If  the  grantor  delivers  deeds  to  a  depositary  intending  that  they 
shall  be  delivered  to  the  grantees  provided  the  grantor  makes  no 
other  disposition  of  the  property  before  his  death,  the  intended  dis- 
position of  the  property  is  ambulatory  until  the  death  of  the  grantor, 
and  can  only  be  effected  by  an  instrument  in  writing  in  conformity 
with  the  Statute  of  Wills. 

5.  Same — what  shows  that  grantor  did  not  intend  to  part  ivith 
control  over  deeds.  Where  the  grantor,  after  being  advised#that 
he  would  have  the  right  to  withdraw  deeds  from  the  hands  of  a 
depositary  at  any  time  if  he  saw  fit  to  make  other  disposition  of 
the  property,  executes  six  warranty  deeds,  containing  no  reserva- 
tion of  any  life  estate  in  the  grantor,  which  he  places  in  envelopes 
marked  from  i  to  6,  each  indorsed  with  the  name  of  the  grantor 
and  the  words,  "This  envelope  not  to  be  opened  during  my  life," 
and  hands  the  envelopes  to  a  banker  with  the  request  that  he  put 
them  away  and  keep  them  for  him,  the  facts  that  the  grantor  there- 
after sold  the  land  covered  by  two  of  the  deeds  and  appropriated 
the  proceeds  of  the  sale,  and  that  he  continued  in  the  possession  of 
the  other  land  and  received  the  rents  and  profits,  show  that  he  did 
not  intend  to  part  with  control  over  the  deeds  or  that  they  were  to 
presently  become  operative. 

6.  Same — when  presumption  of  delivery  of  deed  of  voluntary 
settlement  cannot  prevail.  While  the  law  indulges  a  stronger  pre- 
sumption of  delivery  in  case  of  a  deed  of  voluntary  settlement  than 
in  case  of  a  deed  of  ordinary  bargain  and  sale,  yet  there  can  be  no 
presumption  of  delivery  where  the  proof  shows  the  grantor  did  not 
intend  to  make  a  delivery. 

7.  Same — when  the  defendants  cannot  testify  for  each  other. 
Where  a  bill  for  partition  is  filed  by  persons  claiming  as  heirs,  the 
defendants  are  incompetent  to  testify  in  their  own  behalf  with  ref- 
erence to  transactions  and  statements  of  the  complainants*  ancestor 
just  prior  to  his  death,  which  are  relied  upon  by  the  defendants  as 
showing  a  symbolical  delivery  of  deeds  to  them,  and  being  incom- 
petent to  testify  in  their  own  behalf  neither  is  competent  to  testify 
in  favor  of  the  other  as  to  such  transactions  and  statements. 

8.  Same — tuhat  does  .not  show  a  symbolical  delivery  of  deeds. 
The  fact  that  after  the  death  of  the  grantor  one  of  the  grantees 
presented  to  the  depositary  a  list  made  by  the  grantor  describing 
the  six  deeds  which  the  grantor  had  left  with  the  depositary,  does 
not  create  the  presumption  that  the  list  was  delivered  to  the  gran- 
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tee  by  the  grantor  before  his  death  and  was  a  symbolical  delivery 
of  the  deeds. 

9.  Same — execution  of  will,  omitting  land  described  in  deeds, 
does  not  show  intention  that  deeds  should  presently  pass  title. '  The 
mere  fact  that  the  grantor,  after  executing  six  deeds  and  deliver- 
ing them  to  a  depositary  to  keep  for  him,  executes  a  will  in  which 
no  reference  is  made  to  the  land  described  in  the  deeds,  does  not 
show  he  intended  the  title  to  pass  to  the  grantees  in  his  lifetime. 

Appeal  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

A.  C.  Norton,  and  F.  A.  Ortman,  for  appellants. 

Kerr-  &  LiNDLEY,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Livingston  county  granting  the  prayer  of  a  bill  filed  by  ap- 
pellees, Girden  F.  Linn  and  Fidelia  E.  Crandall,  for  the 
partition  of  certain  lands  described  and  to  set  aside  certain 
deeds  as  clouds  upon  their  title.  The  land  sought  to  be 
partitioned  belonged  to  James  H.  Linn  in  his  lifetime,  and 
consisted  of  320  acres  situate  in  Livingston  county.  He 
had  six  children,  and  the  bill  alleges  that  on  May  3,  1909, 
he  executed  warranty  deeds  purporting  to  convey  the  said 
320  acres  of  land  to'  his  children,  the  deeds  purporting  to 
convey  to  each  child  a  separate  parcel.  He  died  about 
November  15,  1911.  The  bill  alleges  the  deeds  executed  by 
him  to  his  children  were  never  delivered  but  were  deposited 
by  him  with  a  custodian  for  safe  keeping,  he  reserving  the 
right  to  take  them,  or  any  one  of  them,  up  at  any  time  he 
desired;  that  the  grantees  in  the  deeds  had  secured  them 
from  the  custodian  and  some  of  them  had  placed  their  re- 
spective deeds  on  record.  The  bill  was  filed  by  Girden 
F.  Linn  and  Fidelia  E.  Crandall,  two  of  the  children  of 
James  H.  Linn,  and  these,  with  four  other  children,  James 
E.  Linn,  Laura  Clark,  Orin  P.  Linn  and  Ida  L.  Reynolds, 
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were  the  only  children  and  heirs-at-Iaw  surviving  James  H. 
Linn.  Said  last  named  four  children,  a  tenant  occupying 
the  land,  and  Laura  Linn,  widow  of  James  H.  Linn,  whom 
he  married  after  executing  the  deeds  sought  to  be  set  aside, 
were  made  defendants  to  the  bill.  None  of  the  defendants 
answered  the  bill  except  James  E.  Linn  and  Laura  Clark. 
They  answered  separately,  denying  that  the  deeds  to  them 
were  never  delivered  and  averring  that  they  were  delivered 
to  John  C.  Culbertson  in  escrow,  to  be  delivered  to  the 
grantees  after  the  death  of  the  grantor,  and  that  they 
legally  and  lawfully  obtained  possession  of  said  deeds  ac- 
cording to  the  directions  of  James  H.  Linn  and  lawfuUly 
placed  them  on  record.  The  answers  denied  the  widow  was 
entitled  to  dower.  The  master  in  chancery  to  whom  the 
cause  was  referred  to  take  the  testimony  and  report  his 
conclusions  of  law  and  fact,  reported  recommending  a  de- 
cree setting  aside  the  deeds  on  the  ground  that  they  were 
never  delivered  by  the  grantor  and  for  the  partition  of  the 
premises  subject  to  the  widow's  dower,  as  prayed  in  the 
bill.  The  chancellor  overruled  exceptions  of  James  E.  Linn 
and  Laura  Clark  to  the  report  and  entered  a  decree  setting 
aside  the  deeds  and  appointing  commissioners  to  make  par- 
tition and  assign  dower  to  the  widow.  James  E.  Linn  and 
Laura  Clark  have  prosecuted  this  appeal  from  that  decree. 
The  proof  shows  that  on  May  3,  1909,  James  H.  Linn 
executed  six  deeds  purporting  to  convey  to  his  children,  in 
separate  parcels,  all  his  real  estate  in  Livingston  county. 
The  deeds  to  James  E.  Linn  and  Laura  Clark  were  for 
eighty  acres  each,  to  Orin  P.  Linn  fifty  acres,  to  Girden  F. 
Linn  thirty  acres,  and  to  Fidelia  E.  Crandall  and  Ida  L. 
Reynolds  each  forty  acres.  At  the  same  time  he  executed 
a  deed  to  Girden  F.  Linn  for  a  lot  in  Chicago  but  did  not 
describe  in  that  deed  the  lot  he  owned  there,  and  deeds  to 
Fidelia  E.  Crandall  and  Ida  L.  Reynolds  for  eight}'  acres, 
each,  in  the  State  of  Nebraska.  The  deeds  were  prepared 
by  R.  W.  Ames,  a  minister  of  the  gospel.    Ames  testified 
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that  a  day  or  two  before  the  deeds  were  prepared  James 
H.  Linn  came  to  him  and  said  he  wanted  to  prepare  his 
property  for  distribution  among  his  children  and  desired  to 
know  the  best  way  to  do  it.  He  had  planned  making  a 
will,  but  Ames  advised  him  a  will  would  not  be  very  safe, 
and  suggested  making  the  distribution  by  deeds  and  deliv- 
ering them  in  escrow  as  a  better  plan.  A  few  days  after 
this  conversation  Linn  again  called  upon  the  witness  and 
said  he  had  decided  to  adopt  the  plan  the  witness  recom- 
mended, whereupon  the  deeds  were  prepared.  Ames  tes- 
tified Linn  inquired  if  he  placed  the  deeds  in  the  hands 
of  someone  for  safe  keeping  whether  he  could  withdraw 
them  in  case  he  decided  to  sell  the  land  or  a  part  of  it. 
The  witness  told  him  he  could  do  that  and  dispose  of  the 
property  and  do  as  he  pleased  with  what  he  disposed  of. 
Linn  wanted  the  witness  to  keep  the  deeds,  to  be  delivered 
after  his  death,  but  the  witness  advised  that  as  he  was  un- 
settled and  moved  frequently  he  deliver  them  to  someone 
else,  and  he  suggested  John  C.  Culbertson,  a  banker,  as  a 
proper  man  to  leave  them  with.  The  deed  to  each  grantee 
was  placed  in  a  separate  envelope,  numbered  from  i  to  6, 
and  on  each  envelope  was  indorsed,  "J^^^^^s  H.  Linn. — ^This 
envelope  not  to  be  o^ned  during  my  life."  At  the  same 
time  the  deeds  were  prepared  the  witness  prepared  a  list 
or  paper  containing  the  names  of  the  respective  grantees 
and  a  description  of  the  land  contained  in  the  deed  to  each 
grantee,  and  the.se  descriptions  were  numbered  from  i  to  6, 
to  correspond  with  the  nunibers  on  the  envelopes  contain- 
ing the  deeds.  This  list  the  witness  called  "the  escrow  of 
the  deeds,"  and  it  showed  who  the  grantees  were  and  the 
description  of  the  land  conveyed  in  the  deed  in  each  of 
the  envelopes.  For  instance.  No.  i  in  the  list  was  Girden 
F.  Linn  and  the  description  of  the  land  in  the  deed  to 
him,  and  the  envelope  marked  No.  i  contained  the  deed 
to  Girden  V.  Linn.  This  list  was  kept  by  James  H.  Linn. 
John  C.  Culbertson,  the  person  with  whom  the  deeds  were 
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left  by  James  H.  Linn,  testified  that  when  Linn  handed  him 
the  bunch  of  envelopes  containing  the  deeds  he  asked  the 
witness  "to  put  them  away  for  him  and  keep  them  for 
him,"  and  that  was  all  he  said.  The  deeds  were  all  the 
statutory  form  of  warranty  deeds,  containing  no  reserva- 
tions of  a  life  estate  in  the  grantor  or  any  other  condi- 
tions. James  H.  Linn  had  secured  the  Nebraska  land  some 
years  before  from  his  son  Orin  P.  Linn,  but  the  deed  from 
Orin  P.  Linn  to  his  father  had  never  been  recorded.  After 
the  execution  of  the  deeds  to  his  children,  which  included 
the  Nebraska  land,  and  after  they  were  deposited  with  Cul- 
bertson,  James  H.  Linn  sold  the  Nebraska  land,  but  in- 
stead of  making  the  deed  to  the  purchaser  himself  he  had 
it  made  from  Orin  P.  Linn,  in  whom  the  record  title  was. 
James  H.  Linn  received  and  appropriated  the  consideration 
paid  by  the  purchaser  for  the  land.  He  retained  the  pos- 
session and  control  of  the  Illinois  land  and  paid  the  taxes 
thereon  and  received  the  rent^  and  profits  therefrom  until 
his  death. 

The  following  propositions  have  been  settled  by  re- 
peated decisions  of  this  court:  A  deed  delivered  by  a 
grantor  to  a  third  person  for  delivery  to  the  grantee  upon 
the  grantor's  death  may  be  a  valid  conveyance,  but  it  is 
indispensable,  in  such  cases,  to  the  validity  of  the  convey- 
ance, that  the  deed,  when  delivered  to  the  third  party,  shall 
pass  absolutely  beyond  the  dominion  and  control  of  the 
grantor.  If  there  is  any  reservation  of  control  of  the 
deed  by  the  grantor, — if  he  merely  places  it  in  the  hands 
of  a  third  person  as  a  convenient  place  of  deposit,  still  in- 
tending to  retain  control  over  it  himself, — it  is  not  a  valid 
delivery  and  conveys  no  title.  So  long  as  the  deed  in  the 
hands  of  the  depositary  is  subject  to  recall  by  the  grantor 
the  grantee  acquires  no  right  under  it,  and  if  the  grantor 
dies  without  parting  with  control  over  the  deed  no  one  has 
authority  afterwards  to  deliver  it  to  the  grantee.  The  cir- 
cumstances of  the  delivery  to  the  depositary  must  clearly 
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show  the  grantor  intended  the  deed  to  presently  become 
operative.  It  must  take  effect  upon  execution  and  delivery, 
if  at  all.  The  intention  of  the  grantor  may  be  evidenced 
by  words  or  by  acts,  or  by  both  words  and  acts,  but,  how- 
ever shown,  it  must  appear  that  no  control  of  the  deed  was 
reserved  or  intended  to  be  reserved  by  the  grantor  after 
delivering  it  to  the  depositary.  Stinson  v.  Anderson,  96  111. 
373;  Byars  v.  Spencer,  loi  id.  429;  Cline  v.  Jones,  iii 
id.  563;  Hayes  v.  Boylan,  141  id.  400;  Provart  v.  Har- 
ris, 150  id.  40;  Shnlts  v.  Shults,  159  id.  654;  5*^0^^  v. 
Ritter,  214  id.  266;  Russell  v.  Mitchell,  223  id.  438;  Wei- 
gand  v.  Rutschke,  253  id.  260;  Hoyt  v.  Northup,  256  id. 
604;  Thurston  v.  Tubbs,  257  id.  465 ;  Kavanaugh  v.  Kazfa- 
naugh,  260  id.  179. 

There  can  be  no  doubt  from  the  testimony  that  James 
H.  Linn  intended  that  if  he  died  without  withdrawing  the 
deeds  from  Culbertson's  possession  and  disposing  of  the 
land  it  should  go  to  the  grantees  in  the  deeds,  but  this  in- 
tention could  not  prevail  if  he  retained  any  dominion  or 
control  over  the  deeds  and  intended  to  reserve  the  right 
to  make  any  other  disposition  of  the  land  he  saw  fit  to 
make  during  his  lifetime.  Such  an  intended  disposition  of 
property  is  ambulatory  until  the  death  of  the  grantor,  and 
can  only  be  effected  by  an  instrument  in. writing  in  con- 
formity with  the  statute  for  the  disposition  of  real  estate 
by  will.  (Spacy  v.  Ritter,  supra;  Cline  v.  Jones,  supra; 
Hayes  v.  Boylan,  supra.)  It  seems  entirely  clear  from  the 
words  and  acts  of  James  H.  Linn  that  he  did  not  intend, 
when  he  executed  and  delivered  the  deeds  to  Culbertsan, 
to  lose  control  over  them  or  the  right  to  make  any  other 
disposition  of  the  proper4:y  he  saw  fit  to  make  during  his 
lifetime.  When  the  wit4iess  Ames  advised  him  to  make 
the  deeds  and  deposit  them  with  some  person  for  safe  keep- 
ing until  his  death,  he  inquired  of  the  witness  whether  he 
would  have  the  right  to  withdraw  the  deeds  in  case  he 
should  desire  to  dispose  of  the  land  or  any  part  of  it,  and 
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was  advised  that  he  could;  that  he  could  dispose  of  the 
property  and  do  what  he  chose  with  it.  Culbertson  testi- 
fied that  when  Linn  left  the  deeds  with  him  for  safe  keep- 
ing, all  he  said  was  for  Culbertson  to  put  them  away  and 
keep  them  for  him,  (Linn.)  This  testimony  not  only  fails 
to  show  any  intention  of  Linn  that  the  deeds  should  be- 
come presently  operative  and  pass  beyond  his  dominion  and 
control,  but  it  does  show  a  contrary  intention.  That  he 
intended  to  retain  control  of  the  deeds  and  the  disposition 
of  the  land  during  his  lifetime  is  further  evidenced  by  the 
fact  that  he  did  sell  and  dispose  of  the  land  described  in 
two  of  the  deeds  and  appropriate  to  himself  the  consid- 
eration received  for  it.  While  it  is  true,  as  contended  by 
the  appellants,  that  the  law  makes  stronger  presumptions  in 
favor  of  the  delivery  of  deeds  in  cases  of  voluntary  settle- 
ments than  in  ordinary  cases  of  bargain  and  sale,  no  such 
presumption  can  prevail  where  the  proof  shows  the  grantor 
did  not  intend  to  make  a  delivery.  (Hoyt  v.  Northup,  su- 
pra.) The  testimony  of  the  witnesses  Jackson  and  Corbett, 
that  James  H.  Linn  told  them  he  had  made  deeds  con- 
veying his  land  to  his  children  because  he  feared  if  he 
made  a  will  it  would  get  into  the  courts,  and  while  he  had 
deeded  to  some  of  bis  children  more  than  he  had  to  others 
this  was  because  he  had  helped  some  of  his  children  con- 
siderably and  others  he  had  not  helped  at  all,  does  not  prove 
that  he  had  made  a  delivery  of  the  deeds  so  that  they  be- 
came operative  and  divested  him  of  the  right  to  recall  them 
and  make  some  other  disposition  of  the  land. 

Appellants  were  introduced  as  witnesses  in  their  own 
behalf  before  the  master,  and  appellees,  who  were  com- 
plainants in  the  bill,  objected  to  their  competency.  The 
master  heard  their  testimony  subject  to  the  objection,  but 
before  the  taking  of  all  the  testimony  was  concluded  he 
announced  that  in  his  opinion  the  witnesses  were  incompe- 
tent, under  section  2  of  the  Evidence  act,  to  testify  to  any 
transactions  occurring  prior  to  the  death  of  James  H.  Linn. 
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The  substance  of  the  material  parts  of  the  testimony  of 
James  E.  Linn  was,  that  his  father  died  on  November  15, 
191 1,  in  Clearwater,  Florida;  that  he  and  his  sister,  Laura 
Clark,  were  with  him  at  the  time  and  had  been  for  two 
months;  that  about  six  weeks  before  his  father's  death,  his 
father,  while  lying  in  bed,  directed  the  witness  to  a  drawer 
in  a  bureau  in  the  room,  where  he  would  find  some  keys, 
and  told  the  witness  to  take  the  keys,  go  up-stairs  to  a 
drawer  named  and  get  a  paper  which  the  father  said  was 
a  list  of  the  deeds  he  had  made;  that  the  names  were  on 
the  paper  and  were  numbered ;  that  the  deeds  were  in  Cul- 
bertson's  bank,  and  they  were  numbered.  The  witness  tes- 
tified his  father  said,  "When  I  am  dead  take  them  back  to 
Culbertson  and  present  them  and  get  your  deeds  and  take 
them  to  Pontiac  and  have  them  recorded,  and  that  will  set- 
tle it."  The  witness  testified  he  went  up-stairs  but  could  not 
find  the  paper,  so  he  brought  the  drawer  and  its  contents 
down-stairs  to  his  father;  that  his  father  took  the  list  out 
and  handed  it  to  him;  that  after  the  death  of  his  father 
the  witness  presented  the  paper  to  Culbertson,  who  at  first 
refused  to  deliver  him  the  deeds;  that  after  some  talk  be- 
tween the  parties  Culbertson  called  up  someone  at  the  county 
seat  by  telephone,  and  later  gave  witness  the  deed  corre- 
sponding in  number  with  his  name  on  the  list  but  refused 
to  give  him  the  deed  to  Laura  Clark ;  that  she  called  later 
and  got  it  herself.  Laura  Clark  substantially  corroborated 
the  testimony  of  her  brother  James  as  to  the  delivery  of 
the  paper  to  him  by  their  father.  After  the  master  had 
ruled  that  appellants  were  incompetent  witnesses  their  coun- 
sel offered  the  testimony  of  James  E.  Linn  in  behalf  of 
the  other  defendants,  not  including  himself,  and  the  testi- 
mony of  Laura  Clark  in  behalf  of  the  other  defendants, 
not  including  herself.  The  master  in  his  report  stated  that 
in  arriving  at  his  conclusions  he  had  considered  the  testi- 
mony of  appellants  as  incompetent  for  all  purposes.  The 
bill  was  filed  by  complainants  as  heirs  of  James  H.  Linn, 
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claiming  an  interest  in  and  the  right  to  partition  of  the 
land  which  appellants  claimed  in  their  answer  to  own  as 
purchasers.  It  is  clear  that  under  section  2  of  the  act  on 
evidence  appellants  were  not  competent,  upon  their  own 
motion,  to  testify  in  their  own  behalf  as  to  anything  occur- 
ring prior  to  the  death  of  James  H.  Linn.  They  were  both 
called  to  testify  to  the  same  transactions  and  statements  of 
James  H.  Linn,  which  their  counsel  claim  amounted  to  a 
"symbolical  delivery"  of  the  deeds  at  that  time.  If  the 
occurrence  they  testified  to  was  of  any  importance,  neither 
could  testify  for  the  other  without  also  testifying  for  him- 
self or  herself.  It  would  be  a  violation  of  both  the  letter 
and  the  spirit  of  the  statute  to  hold  that  notwithstanding 
their  incompetency  as  witnesses  in  their  own  behalf  each 
was  competent  to  testify  for  the  other.  The  master  and 
the  chancellor  were  clearly  right  in  holding  they  were  not 
competent  to  testify  to  anything  that  occurred  before  the 
death  of  James  H.  Linn.  Sullivan  v.  Corn  Products  Re- 
fining Co,  245  111.  9;  Lowman  v.  Aubery,  72  id.  619;  Bar- 
dell  V.  Brady,  172  id.  420. 

It  is  further  contended  by  appellants  that,  leaving  out  of 
consideration  their  testimony  as  to  what  occurred  before 
the  death  of  their  father,  the  fact  that  James  1^.  Linn  pro- 
duced the  list  of  deeds  to  Culbertson  after  the  death  of  his 
father  creates  the  presumption  that  the  list  was  delivered 
to  him  bv  his  father  in  his  lifetime  and  should  be  treated 
as  a  symbolical  delivery  of  the  deeds.  In  Walls  v.  Ritter, 
180  111.  616,  George  M.  Simms  executed  his  will  and  four 
deeds.  He  placed  them  in  a  sealed  envelope,  and  after  his 
death  William  Walls,  the  grantee  in  one  of  the  deeds,  and 
another  party,  went  to  the  bank  and  received  from  the 
banker  a  private  box  which  had  been  left  in  his  custody 
by  Simms.  The  box  was  taken  to  a  back* room,  where 
Walls  produced  a  key  and  unlocked  the  box,  the  envelope 
wias  taken  from  it,  was  opened  by  the  banker  and  found 
to  contain  the  deeds  and  will.    Walls  was  a  grandson  of 
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deceased,  and  testified,  over  objections  to  his  competency, 
that  the  key  was  delivered  to  him  by  his  grandfather  more 
than  two  months  before  his  death  and  had  remained  in 
his  possession  until  the  box  was  opened  at  the  bank.  In 
its  opinion  the  court  said  it  was  contended  that  the  deliv- 
ery of  the  key  was  a  symbolical  delivery  of  the  deed.  The 
court  held  the  witness  was  incompetent,  but  said  if  the  tes- 
timony was  treated  as  competent  it  wholly  failed  to  prove 
a  delivery  of  the  deed.  In  Hawes  v.  Hawes,  177  111.  409, 
the  grantor  delivered  the  key  to  his  safety  deposit  box  to 
the  grantee,  with  directions  to  her  to  get  the  grantor's  will 
in  case  of  his  death.  After  the  death  of  the  grantor  the 
grantee  opened  the  box  and  found  in  it  an  enevelope  ad- 
dressed to  her,  which  contained  a  deed  to  her,  and  a  paper, 
signed  by  the  grantor,  directing  the  grantee  to  record  the 
deed  upon  opening  the  envelope.  The  court  held  this  was 
not  sufficient  to  show  the  grantor  intended  the  title  to  pass 
presently  to  the  grantee  during  the  grantor's  lifetime,  and 
said:  "There  was  neither  act  nor  declaration  of  delivery 
nor  intention  to  deliver,  but  the  only  intention  apparent 
was  that  the  grantee  should  obtain  possession  when  she 
should  open  the  box  after  his  death."  What  was  there  said 
would  apply  to  this  case,  even  if  the  testimony  of  appel- 
lants had  been  competent.  The  testimony  of  appellants  that 
James  H.  Linn  gave  James  E.  Linn  the  list  of  the  deeds  in 
Culbertson's  possession  and  told  him  to  take  the  list  to  Cul- 
bertson  when  he  was  dead,  present  it  and  get  the  deeds,  no 
more  indicates  that  James  H.  Linn  intended  by  that  act 
that  the  title  should  presently  pass  to  the  grantees  before 
his  death  than  did  the  facts  before  the  court  in  Hawes  v. 
Hazves,  supra.  Certainly  the  fact  that  James  E.  Linn  was 
in  possession  of  the  list  after  the  death  of  his  father  would 
not  be  sufficient  to  authorize  holding  the  title  had  passed 
by  the  deeds. 

In  October,  after  the  deeds  were  executed   in    May, 
James  H.  Linn  executed  a  will  but  made  no  disposition 
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therein  of  the  land  in  controversy.  This  is  not  sufficient 
to  show  that  he  intended  the  title  to  pass  presently,  and 
during  his  lifetime,  to  the  grantees  in  the  deeds.  Hawcs  v. 
Hawes,  supra;  Lange  v.  Cullinan,  205  111.  365. 

We  are  of  opinion  the  decree  is  sustained  by  both  the 
law  and  the  evidence,  and  it  is  affirmed. 

Decree  afHrmed. 


G.  C.  Browning  et  al.  Appellees,  vs.  M.  L.  Gorman, 

Appellant. 

Opinion  filed  February  21,  1914. 

1.  Ei^ECTiONS — proceeding  to  contest  an  election  is  purely  statu- 
tory. The  right  to  contest  an  election  to  a  public  office  is  created 
by  statute,  and  the  statute  must  be  strictly  followed  in  every  par- 
ticular or  the  proceeding  will  fail. 

2.  Same — proceeding  to  contest  election  is  neither  one  at  law 
nor  in  chancery.  While  section  116  of  the  Elections  act  provides 
that  after  filing  the  statement  prescribed  by  section  113  the  case 
shall  be  tried  in  like  manner  as  cases  in  chancery,  yet  the  proceed- 
ing is  neither  one  at  law  nor  in  chancery. 

3.  Same — electors  may  join  in  a  statement  or  petition  to  con- 
test an  election.  Under  section  112  of  the  Elections  act  two  or 
more  electors  may  join  in  a  statement  or  petition  to  contest  an 
election  to  a  public  office. 

4.  Same — the  election  of  persons  to  separate  oMces  of  different 
classes  cannot  be  contested  in  one  proceeding.  The  Elections  act 
does  not  authorize  the  election  of  a  supervisor  and  a  commissioner 
of  highways  to  be  contested  in  one  proceeding,  and  the  court  is 
without  jurisdiction  to  entertain  a  proceeding  to  contest  the  elec- 
tion of  both  of  such  officers  under  one  statement  or  petition. 

5.  Same — rule  5  of  section  i  of  the  act  in  relation  to  construc- 
tion of  statutes  construed.  Rule  3  of  section  i  of  the  act  in  rela- 
tion to  the  construction  of  statutes,  which  provides  that  words  im- 
porting the  singular  number  may  extend  and  be  applied  to  several 
persons  or  things,  cannot  be  applied  to  a  particular  statute,  where 
such  application  would  be  inconsistent  with  the  manifest  intention 
of  the  legislature  or  repugnant  to  the  context  of  such  statute. 
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Appeal  from  the  County  Court  of  Montgomery  county ; 
the  Hon.  John  L.  Dryer,  Judge,  presiding. 

D.  R.  Kinder,  and  Paul  McWiluams,  for  appellant. 

Hill  &  Bullington,  for  appellees. 

Mr.  Chief  Justice  Cooke  delivered  the  opinion  of  the 
court : 

At  the  annual  election  in  Bois  T/Arc  township,  Mont- 
gomery county,  held  on  April  i,  1913,  Martin  L.  Gorman, 
the  appellant, 'and  W.  K.  Mc Williams  were  candidates  on 
the  Democratic  ticket  for  the  office  of  supervisor  and  com- 
missioner of  highways,  respectively,  and  G.  C.  Browning 
and  W.  V.  Thomas,  appellees,  were  candidates  for  those 
offices,  respectively,  on  the  Independent  ticket.  The  elec- 
tion returns  showed  that  Gorman  and  McWilliams  were 
elected.  Browning  and  Thomas,  evidently  intending  to 
bring  themselves  within  section  113  of  the  Elections  act, 
filed  a  joint  statement  in  the  county  court  of  Montgomerx'^ 
county  setting  forth  the  points  on  which  they  would  con- 
test the  election  of  both  Gorman  and  McWilliams.  On  the 
return  day  each  of  the  contestees  appeared  and  filed  his 
separate  motion  to  dismiss  the  statement  (or  petition,  as 
it  was  denominated  throughout  the  proceeding,)  for  want 
of  jurisdiction.  These  motions  were  identical,  except  that 
the  names  were  alternated.  The  grounds  of  the  motions 
were,  that  Gorman  was  elected  to  the  office  of  supervisor, 
the  term  of  which  is  two  years,  and  that  McWilliams 
was  elected  to  the  office  of  commissioner  of  highways,  the 
term  of  which  is  three  years;  that  the  petition  does  not 
show  that  the  defendants  have  a  joint  interest  in  said  of- 
fices; that  they  have  no  joint  interest  and  are  therefore 
improperly  joined.  The  motions  to  dismiss  were  overruled. 
The  contestees  thereupon  separately  answered  the  state- 
ment or  petition.  These  answers  each  reserved  exceptions 
to  the  petition,  denied  the  jurisdiction  of  the  court,  set  up 
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the  same  matters  contained  in  the  motions  to  dismiss,  and 
alleged  that  the  petition  should  be  dismissed  for  want  of 
.jurisdiction.  The  ballots  were  opened  and  the  re-count  dis- 
closed that  Gorman  and  McWilliams  had  received  larger 
majorities  than  shown  by  the  returns  of  the  election.  The 
contestants  then  secured  leave  to  file  an  amendment  to  their 
statement  or  petition,  in  which  it  was  charged  that  six  bal- 
lots cast  in  precinct  No.  2  had  been  tampered  with  since 

* 

they  had  been  counted  by  the  judges  of  election  and  so 
marked  as  to  invalidate  them,  and  alleged  that  such  ballots 
should  either  be  counted  for  the  contestants  or  that  all  the 
votes  cast  in  precinct  No.  2  should  be  thrown  out.  The 
court  granted  leave  to  the  contestees  to  withdraw  their 
answers  to  the  original  statement  or  petition,  and  each  of 
them  then  renewed  his  motion  to  dismiss.  These  motions 
were  overruled  and  the  original  answers  of  the  contestees 
were  allowed  to  be  re-filed  to  the  amended  statement.  The 
court  then  held  that  the  ballots  in  precinct  No.  2  had  not 
been  properly  preserved  and  that  the  same  had  been  tam- 
pered with  and  were  discredited  and  that  the  returns  of  the 
election  should  govern.  It  found  that  three  illegal  votes 
had  been  cast  for  each  of  the  contestees,  and  deducted  those 
votes  from  the  votes  found  to  have  been  received  by  Gor- 
man and  McWilliams  on  the  canvass  of  the  returns.  This 
gave  the  contestants,  Browning  and  Thomas,  a  majority, 
and  they  were  accordingly  declared  elected.  The  court  did 
not  enter  a  judgment,  as  required  by  section  119  of  the 
Elections  act,  but  entered  a  decree  with  an  extended  find- 
ing of  facts,  in  which  it  was  decreed  that  Browning  was 
duly  elected  supervisor  and  Thomas  commissioner  of  high- 
ways, and  that  Gorman  and  McWilliams  should  pay  the 
costs  of  the  proceeding.  The  contestees  were  allowed  a 
joint  or  several  appeal,  and  Gorman  under  this  order  has 
perfected  this  appeal. 

Many  reasons  are  urged  why  the  judgment  of  the  county 
court  should  be  reversed,  but  under  our  view  of  the  statute 
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it  will  be  necessary  to  consider  but  one  of  them,  namely, 
whether  the  court  had  jurisdiction  to  entertain  and  act  upon 
such  a  statement  or  petition  as  was  filed  in  this  case. 

There  is  no  question  that  the  contestants  had  the  right 
to  join  in  a  statement  or  petition  to  contest  the  election  of 
any  person  to  an  office  in  that  township.  Section  112  of 
the  Elections  act  provides  that  the  election  of  any  person 
declared  elected  to  any  office,  other  than  certain  State  of- 
fices named,  may  be  contested  by  any  elector  of  the  State, 
judicial  division,  district,  county,  town  or  precinct  in  and 
for  which  the  person  is  declared  elected.  This  gave  the 
contestants  the  undoubted  right  to  join  in  the  proceeding. 
The  question  to  be  determined  is,  whether  under  our  stat- 
ute they  are  given  the  right  in  one  and  the  same  proceeding 
to  contest  the  election  of  persons  to  separate  and  distinct 
offices  of  different  classes.  This  question  has  never  been 
determined  in  this  State. 

The  right  to  contest  an  election  is  given  only  by  the 
statute.  It  is  therefore  purely  a  statutory  proceeding  and 
the  statute  must  be  strictly  followed.  While  section  116  of 
the  Elections  act  provides  that  after  the  filing  of  the  state- 
ment prescribed  by  section  113  the  case  shall  be  tried  in 
like  manner  as  cases  in  chancery,  the  proceeding  is  neither 
one  at  law  nor  in  equity.  An  inspection  of  the  Elections 
act  discloses  that  it  was  the  undoubted  intention  of  the 
legislature  that  the  election  of  but  one  person  to  an  office 
should  be  contested  in  one  proceeding.  Section  112  of 
the  act  provides  that  "the  election  of  any  person  declared 
elected  to  any  office'*  may  be  contested.  Section  113  pro- 
vides that  the  person  desiring  to  contest  such  election  shall, 
within  thirty  days  "after  the  person  whose  election  is  con- 
tested is  declared  elected,"  file  a  statement  setting  forth  the 
points  on  which  he  will  contest  the  election.  Section  114 
provides  for  the  issuing  of  summons  "against  the  person 
whose  office  is  contested."  Section  119  provides  that  in 
case  of  contest  in  relation  to  "the  election  of  some  person 
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to  an  office"  the  judgment  shall  declare  as  elected  "the  per- 
son who  shall  appear  to  be  duly  elected."  It  will  be  noted 
that  throughout  the  statute  provision  is  made  for  the  con- 
test  of  the  election  of  only  one  person  to  an  office,  and 
there  is  no  intimation  anywhere  that  the  legislature  intended 
to  confer  jurisdiction  upon  the  courts  to  hear  and  deter- 
mine a  proceeding  for  the  contest  of  the  election  of  dif- 
ferent persons  to  different  offices  of  separate  and  distinct 
classes  in  a  joint  proceeding. 

In  Harris  v.  Adams,  157  Pa.  637,  the  Supreme  Court 
of  Pennsylvania  affirmed  the  decree  of  the  Quarter  Ses- 
sions quashing  a  petition  to  contest  the  election  of  various 
persons  to  the  offices  of  burgess,  members  of  the  council, 
school  directors,  justice  of  the  peace,  constable  and  collector 
of  taxes,  respectively,  in  the  borough  of  Coopersville.  The 
statute  of  Pennsylvania  authorizing  proceedings  for  con- 
tests of  elections  is  similar  to  ours  in  the  respect  that  it 
seems  to  contemplate  the  contest  of  the  election  of  but  one 
person  to  an  office.  As  was  said  in  the  opinion  of  the 
president  of  the  Quarter  Sessions  in  that  case,  which  was 
expressly  adopted  and  approved  by  the  Supreme  Court,  so 
it  can  be  said  of  our  statute,  that  we  can  find  nothing  in 
the  act  expressly  authorizing  contests  to  be  joined,  but  we 
do  find  such  language  as  excludes  the  idea  of  joining  two 
or  more  contests  in  the  "same  proceeding.  The  right  to 
contest  an  election  to  a  public  office  is  created  by  statute, 
and  the  statute  must  be  strictly  followed  in  every  particu- 
lar or  the  proceeding  will  fail.  In  Vance  v.  Gaylor,  25  Ark. 
32,  it  was  held  that  the  court  had  no  jurisdiction  over  the 
subject  of  a  contest  for  several  county  offices  under  one 
notice,  for  the  reason  that  the  contest  for  each  office  is 
separate  and  distinct,  between  different  parties  and  forming 
separate  and  distinct  causes  of  action.  To  the  same  effect 
is  People  v.  DeMill,  15  Mich.  164. 

Appellees  contend  that  under  section  i  of  the  act  in  re- 
lation  to  the  construction  of  statutes  the  words  "person" 
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and  "office*'  should  be  read  in  the  plural  rather  than  in  the 
singular  number.  Said  section  i  provides  that  in  the  con- 
struction of  statutes  "the  following  rules  shall  be  observed, 
unless  such  construction  would  be  inconsistent  with  the 
manifest  intent  of  the  legislature  or  repugnant  to  the  con- 
text of  the  same  statute/'  and  then  follow  nineteen  differ- 
ent rules,  the  third  of  which  is:  "Words  importing  the 
singular  number  may  extend  and  be  applied  to  several  per- 
sons or  things,  and  words  importing  the  plural  number  may 
include  the  singular.*'  This  section  is  intended  to  be  re- 
sorted to  only  where  it  is  necessary  to  adopt  such  construc- 
tion in  order  to  make  the  statute  consistent  or  to  carry 
out  the  evident  intent  of  the  legislature.  To  adopt  such 
a  construction  as  is  contended  for  here  would  not  only  be 
inconsistent  with  the  manifest  intent  of  the  legislature,  but 
it  would  result  in  the  adoption  of  rules  directly  contrary 
to  those  of  the  common  law  and  unknown  to  our  practice. 
It  is  not  possible  that  the  legislature  intended  to  make  such 
a  radical  change  in  the  rules  of  procedure  without  a  specific 
declaration  of  its  intention  to  do  so  and  without  laying 
down  the  new  rules  to  be  followed.  As  was  said  in  Har- 
ris V.  Adams,  supra:  "Under  the  common  law  mode  of 
procedure  there  must  be  a  joint  legal  interest, — ^an  interest 
in  which  all  parties  joining  or  joined  have  joint  legal  rights 
before  they  can  sue  or  be  sued  in  one  action.  Consequently, 
a  number  of  persons  having  several  and  distinct  contracts 
growing  out  of  the  same  transaction  with  one  person,  or, 
indeed,  several  and  joint  rights  growing  out  of  the  same  con- 
tract with  one  person,  cannot  join  in  an  action  against  him, 
and  much  less  can  one  person  or  a  number  of  persons  join 
in  an  action  against  a  number  of  other  persons  where  the 
rights  and  liabilities  of  the  latter  are  several  and  not  joint." 
In  Sleeper  &  Co,  v.  Banquet  Hall  Co,  i66  111.  57,  we  said: 
"Where  causes. of  action  are  joined  they  must  affect  all 
the  parties  alike.  The  same  plaintiff  may  not  join  distinct 
causes  of  action  against  different  defendants,  except  in  pro- 
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ceedings  where  there  is  some  statutory  provision  permitting 
or  requiring  it  to  be  done."  This  proposition  seems  too 
plain  to  require  the  citation  of  authorities.  The  legislature 
has  not  required  this  method  of  procedure  in  election  con- 
tests or  given  any  express  permission  that  it  be  followed. 

Appellees  rely  upon  Moock  v.  Conrad,  155  Pa.  586,  as 
sustaining  their  contention.  In  that 'case  the  election  of 
four  persons  to  the  common  council  from  one  ward  was 
contested,  and  the  court  held  that  the  proceeding  was  prop- 
erly brought  to  contest  the  election  of  each  of  the  four 
persons.  While  it  is  true  the  court  in  that  case  used  some 
language  that  might  be  construed  as  favorable  to  the  con- 
tention of  appellees,  in  Harris  v.  Adams,  supra,  the  hold- 
ing in  Moock  V.  Conrad,  supra,  was  explained,  and  limited 
to  such  cases  as  where  two  or  more  candidates  for  the 
legislature,  for  the  city  council  or  for  school  directors  are 
to  be  chosen  at  the  same  time  and  from  thd  same  district 
and  where  a  contest  of  the  election  of  one  would  involve 
a  contest  of  the  election  of  all.  It  has  been  held  in  this 
State  that  under  such  circumstances  the  contest  must  pro- 
ceed against  all  the  parties  who  were  declared  elected  to 
the  same  office  from  the  same  district  as  the  result  of  the 
same  election,  because  in  such  case  each  candidate  at  the 
election  is  an  opponent  of  every  other  candidate  for  that 
office.    Conway  v.  Sexton,  243  111.  59. 

The  election  of  a  supervisor  and  commissioner  of  high- 
ways cannot  be  contested  in  the  same  proceeding.  The 
court  was  without  jurisdiction  to  proceed,  and  the  motions 
to  dismiss  should  have  been  allowed. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  is  remanded,  with  directions  to  dismiss  the  petition. 

Reversed  and  remanded,  with  directions. 
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The  Metropoutan  West  Side  Ei^Evated  Raii^way  Com- 
pany, Appellee,  vs.  City  of  Chicago,  Appellant. — The 
Northwestern  Elevated  Railroad  Company,  Ap- 
pellee, vs.  City  of  Chicago,  Appellant. — The  South 
Side  Elevated  Railroad  Company,  Appellee,  vs^  City 
OF  Chicago,  Appellant. 

Opinion  filed  February  21,  IP14. 

1.  MuNiciPAi.  corporations — city  has  no  legislative  power  not 
expressly  or  impliedly  given  by  legislature.  All  legislative  power 
is  vested  in  the  General  Assembly,  and  while  it  may  delegate  power 
to  municipal  corporations  to  legislate  concerning  local  matters,  such 
power  will  be  regarded  as  delegated  only  where  it  is  given  in  ex- 
press terms  or  is  necessarily  implied  from  powers  expressly  given, 
and  a  power  not  so  delegated  remains  in  the  General  Assembly  and 
can  be  exercised  by  it  alone. 

2.  Same — clause  42  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act  does  not  embrace  all  common  carriers.  Clause  42  of  sec- 
tion I  of  article  5  of  the  Cities  and  Villages  act,  authorizing  cities 
to  license,  tax  and  regulate  hackmen,  draymen,  omnibus  drivers, 
carters,  cabmen,  porters,  expressmen,  and  all  others  pursuing  like 
occupations,  and  to  prescribe  their  compensation,  does  not  include 
all  common  carriers. 

3.  Same — clause  42  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act  does  not  extend  to  railroads  organized  under  Railroads  act. 
The  fact  that  clause  42  of  section  i  of  article  5  of  the  Cities  and 
Villages  act  has  been  held  by  the  Supreme  Court  to  include  street 
railway  companies  organized  under  the  general  Incorporation  law 
does  not  authorize  a  holding  that  it  also  includes  elevated  railroad 
companies  organized  under  the  Railroads  act. 

4.  Same — General  Assembly  has  not  delegated  power  to  fix  com- 
pensation of  railroad  companies  organized  under  the  Railroads  act. 
The  General  Assembly  has  by  section  24  of  the  Railroads  act  re- 
served to  itself  the  power  to  establish  rates  and  charges  by  corpo- 
rations organized  under  such  act,  and  the  fact  that  such  power  has 
not  been  delegated  to  municipal  corporations  is  shown  by  the  pas- 
sage of  the  act  creating  the  railroad  and  warehouse  commission  and 
the  act  establishing  the  maximum  passenger  fare  at  two  cents  a 
mile  for  adult  passengers. 

5.  Raii^roads — elevated  railroad  of  corporation  organized  und^ 
the  Railroads  act  is  not  a  street  railway.  An  elevated  railroad  of 
a  corporation  organized  under  the  Railroads  act  is  not  a  street  rail- 
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way,  notwithstanding  the  fact  that  the  city,  under  its  power  to  im- 
pose conditions  upon  the  construction  of  such  a  railroad  upon  or 
across  its  streets,  has  limited  the  business  of  the  corporation  to 
carrying  passengers.  (Knopf  v.  Lake  Street  Elevated  Railroad  Co. 
197  111.  212,  followed.) 

6.  Same — corporation  organised  under  Railroads  act  need  not 
exercise  all  of  its  charter  powers.  An  elevated  railroad  corporation 
organized  under  the  Railroads  act  may  agree  with  a  property  owner 
or  the  city  that  it  will  engage  only  in  carrying  passengers  or  may 
otherwise  limit  itself  in  the  use  of  its  rights,  but  that  fact  does  not 
change  the  character  of  the  corporation  and  make  it  a  street  rail- 
way corporation. 

7.  Same — city  has  no  power  to  require  elevated  railroad  corpo- 
rations organised  under  the  Railroads  act  to  exchange  transfers.  A 
city  has  no  power  to  pass  an  ordinance  requiring  elevated  railroad 
corporations  organized  under  the  Railroads  act  to  exchange  trans- 
fers, so  as  to  enable  a  passenger  who  has  paid  a  five-cent  fare  to  one 
of  such  corporations  to  obtain  a  continuous  ride  within  the  limits 
of  the  city  over  the  lines  of  the  other  corporations  whose  lines  ad- 
join, intersect  or  connect  with  the  line  on  which  the  fare  is  paid. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

William  H.  Sexton,  Corporation  Counsel,  John  W. 
Beckwith,  and  William  Dillon,  (Charles  M.  Hajpt, 
of  counsel,)  for  appellant. 

IsHAM,  Lincoln  &  Beale,  and  Herrick,  Allen  & 
Martin,  (John  J.  Herrick,  and  Gilbert  E.  Porter,  of 
counsel,)  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  city  of  Chicago  passed  an  ordinance  providing  that 

a  pass.enger  who  i^ays  one  five-cent  fare  to  any  one  of  the 

corporationspwning  or  operating  elevated  railroads  in  the 

city  shalWJe  entitled  to  receive  a  transfer  from  such  corpo- 

ratio^Kititling  him  to  ride  for  a  continuous  trip  within  the 

cit)ywithout  any  further  payment  of  fare,  upon  the  rail- 
S6I  -  40 
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road  of  any  other  such  corporation  whose  railroad  connects, 
adjoins  or  intersects  the  railroad  on  which  the  payment 
is  made.  The  Metropolitan  West  Side  Elevated  Railway 
Company,  the  Northwestern  Elevated  Railroad  Company 
and  the  South  Side  Elevated  Railroad  Company,  three  of 
such  corporations  owning  and  operating  elevated  railroads, 
severally  filed  bills  in  the  circuit  court  of  Cook  county 
against  the  city  of  Chicago  to  enjoin  the  enforcement  of 
the  ordinance,  denying  the  power  of  the  city  to  pass  it. 
Answers  and  replications  were  filed  and  the  evidence  was 
heard  by  the  chancellor,  who  found  that  the  city  was  with- 
out authority  to  pass  the  ordinance  and  declared  it  void. 
The  city  appealed  from  the  decrees  and  the  causes  have 
been  consolidated. 

Each  of  the  railroad  corporations  was  organized  under 
the  general  Railroad  act,  providing  for  the  creation  of  cor- 
porations  to  construct,  maintain  and  operate  railroads,  and 
which  authorizes  such  corporations  to  select  the  routes  of 
their  railroads,  to  exercise  the  power  of  eminent  domain 
for  acquiring  the  right  of  way  over  the  routes  selected 
and  other  property  necessary  for  the  corporate  uses,  ani  to 
construct  their  railroads  upon  the  routes  so  selected.  The 
Metropolitan  West  Side  Elevated  Railway  Company  has 
twenty-two  miles  of  railroad,  extending  beyond  the  city  of 
Chicago  to  other  places  and  connects  with  other  lines  to 
and  from  cities  in  the  State.  Its  railroad  is  constructed  on 
its  private  right  of  way,  acquired  by  purchase  or  condem- 
nation, except  about  one-fifth  of  a  mile  which  runs  longi- 
tudinally on  streets  under  grants  from  the  city  council. 
The  Northwestern  Elevated  Railroad  Company  has  nine- 
teen  miles  of  railroad,  and,  like  the  Metropolitan,  extends 
to  towns  and  cities  outside  of  Chicago.  Its  rz^ilroad  is  on 
its  private  right  of  way,  except  about  one  and  one-fifth 
miles  where  it  runs  longitudinally  on  streets  by  consent  of 
the  city.  The  South  Side  Elevated  Railroad  Company  has 
sixteen  miles  of  railroad,  all  of  which  is  on  its  own  private 


Vik  'UJ      Metropolitan  El.  Ry.  C!o.  v.  Chicago.       627 

right  of  way  except  about  four  and  one-half  miles  con- 
structed above  streets  and  alleys  with  like  consent  of  the 
city.  The  corporations  run  trains  of  from  two  to  six  cars, 
carrying  several  hundred  passengers  on  each  train.  The 
trains  stop  only  at  regular  stations  provided  for  receiving 
and  discharging  passengers,  who  pay  their  fares  or  buy 
tickets  before  getting  on  the  trains.  Some  of  the  stations 
are  near  each  other  and  others  are  at  considerable  distances, 
some  of  them  from  two-thirds  of  a  mile  to  a  mile  apart. 
All  of  the  corporations  run  both  local  and  express  trains, 
and  some  of  the  trains  run  from  four  to  six  miles  without 
making  any  stop. 

The  question  of  the  power  of  the  city  to  pass  the  ordi- 
nance does  not  involve  any  controversy  as  to  the  power 
of  regulation  and  control  of  the  corporations  or  the  fixing 
of  rates  of  fare.  That  f)ower  is  reser\'^ed  to  the  General 
Assembly  by  section  24  of  the  act  under  which  the  corpo- 
rations are  organized,  which  provides  that  the  General  As- 
sembly may  from  time  to  time  enact  laws  to  establish  rea- 
sonable maximum  rates  and  charges  and  to  enforce  their 
observance  by  adequate  penalties.  Neither  is  there  any  dis- 
pute of  the  proposition  that  the  General  Assembly  may 
delegate  to  local  authorities  powers  of  regfulation  not  in- 
consistent with  the  general  laws  on  the  subject,  nor  that 
the  city  may,  under  the  delegation  of .  the  police  power, 
make  reasonable  regulations  to  conserve  the  public  safety, 
health  and  morals.  The  only  question  concerning  the  au- 
thority to  pass  the  ordinance  is  whether  the  General  As- 
sembly has  delegated  to  the  city  of  Chicago  the  power  to 
pass  it,  and  thereby  fix  a  rate  of  five  cents  for  a  continuous 
trip  within  the  city  over  the  diflferent  railroads  upon  the 
payment  of  a  five-cent  fare  to  one  of  them. 

All  legislative  power  is  vested  in  the  General  Assembly, 
and  while  it  may  delegate  power  to  local  authorities  to 
legislate  concerning  local  matters,  the  settled  rule  is  that 
such  power  will  be  regarded  as  delegated  only  where  it  is 
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given  in  express  terms  or  is  necessarily  implied  from  pow- 
ers expressly  given.  (City  of  Chicago  v.  M.  &  M.  Hotel 
Co,  248  111.  264.)  A  power  not  so  delegated  remains  with 
the  General  Assembly  and  can  only  be  exercised  by  it. 
The  authority  of  the  city  of  Chicago,  if  it  exists  at  all,  is 
to  be  found  in  clause  42  of  section  i,  article  5,  of  the  Cities 
and  Villages  act,  which  gives  power  "to  license,  tax  and 
regulate  hackmen,  draymen,  omnibus  drivers,  carters,  cab- 
men, porters,  expressmen,  and  all  others  pursuing  like  oc- 
cupations, and  to  prescribe  their  compensations,"  and  which 
was  enacted  in  1872  and  re-enacted  in  191 1.  (Laws  of 
1911,  p.  173.)  Other  powers  enumerated  in  that  section 
are  referred  to  in  argument  by  counsel  for  the  city,  but  if 
the  power  is  not  conferred  by  clause  42  there  is  no  sub- 
stantial basis  for  the  claim  that  it  exists. 

It  was  decided  in  Chicago  Union  Traction  Co,  v.  City 
of  Chicago,  199  111.  484,  that  a  corporation  organized  un- 
der the  general  act  for  the  creation  of  corporations  for 
pecuniary  profit  and  operating  a  street  railway  in  the  streets 
of  the  city  of  Chicago,  (;arrying  passengers  for  hire,  was 
pursuing  a  like  occupation  with  omnibus  drivers,  cabmen 
and  hackmen  and  was  subject  to  the  power  granted  to  the 
city  by  clause  42.  That  decision  furnishes  the  basis  for  the 
argument  on  the  part  of  the  city,  and  its  counsel  contend 
that  because  the  elevated  railroads  carry  passengers  from 
station  to  station  within  the  city  on  their  own  right  of  way 
they  are  pursuing  a  like  occupation  with  omnibus  drivers, 
cabmen  and  hack  drivers.  In  re-enacting  section  i  in  191 1 
the  legislature  did  not  include  street  railways  in  terms,  and 
used  the  same  words  as  in  1872  to  describe  occupations 
which  the  street  railways  had  practically  supplanted,  but  it 
is  to  be  presumed  to  have  been  intended  that  the  section 
should  be  given  the  same  meaning  given  it  by  this  court, 
as  including  street  railways.  There  is  no  inference,  how- 
ever, to  be  drawn  from  the  re-enactment  that  the  words 
used  should  have  any  broader  scope  than  they  origfinally 
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had  when  interpreted  by  this  court.  Counsel  for  the  city 
ask  us  to  give  them  a  much  broader  meaning  by  includ- 
ing all  common  carriers  because  draymen,  carters  and  ex- 
pressmen are  named  in  the  clause.  It  is  quite  clear  that 
it  was  not  the  intention  of  the  General  Assembly  to  give 
power  to  regulate  all  common  carriers,  because  if  it  had 
been  there  would  have  been  no  reason  for  enumerating 
particular  classes  of  carriers,  and  the  provision  would  have 
been  that  the  city  might  license,  tax  and  regulate  all  com- 
mon carriers  and  fix  their  compensation.  There  may  be, 
and  are,  within  the  corporate  limits  of  cities  corporations 
organized  under  the  general  Railroad  act  as  terminals  for 
transferring  cars  or  property  from  one  road  to  another  and 
for  switching  purposes,  and  it  would  be  a  great  stretch  of 
imagination  to  class  them  with  draymen,  carters  or  express- 
men hauling  loads  of  goods  from  place  to  place  about  the 
city.  The  rule  is,  that  where  general  words  follow  an  enu- 
meration of  particular  things  or  classes  of  things  the  gen- 
eral  words  are  limited  to  things  or  classes  of  the  same 
general  nature.  And  that  all  common  carriers  were  not 
intended  in  clause  42  is  also  shown  by  the  understanding 
of  the  General  Assembly  in  the  act  establishing  the  rail- 
road and  warehouse  commission,  which  expressly  gives  it 
jurisdiction  over  all  common  carriers  within  the  State  and 
authorizes  it  to  establish  reasonable  rules  and  regulations 
concerning  switching  service,  practically  all  of  which  is 
done  within  the  cities  and  villages.  (Railroad  and  Ware- 
house Commission  v.  Vandalia  Railroad  Co,  258  111.  397.) 
So  far  as  the  passenger  business  of  corporations  organized 
under  the  general  Railroad  act  is  concerned,  the  General 
Assembly  itself  has  exercised  its  authority  by  laws  appli- 
cable both  within  and  without  cities,  and  particularly  with 
reference  to  passenger  fares,  fixing  a  maximum  rate  of 
two  cents  per  mile  for  adult  passengers.  (Laws  of  1907, 
p.  476.)  This  was  an  exercise  of  the  power  reserved  by 
section  24  to  fix  maximum  rates  that  could  be  charged  on 
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any  railroad  constructed  under  the  provisions  of  that  act, 
and  shows  that  the  General  Assembly  reserved  to  itself 
the  regulation  of  such  corporations,  except  as  municipali- 
ties might  fix  conditions  for  the  crossing  or  occupation  of 
streets  by  authority  expressly  given  for  that  purpose. 

It  is  further  insisted  that  the  elevated  railroads  of  cor- 
porations organized  under  the  Railroad  law  are  street  rail- 
ways. Even  if  that  term  could  properly  be  applied  to  them 
it  would  not  be  conclusive  that  in  running  their  trains  from 
station  to  station  they  pursue  a  like  occupation  with  omni- 
bus drivers,  hackmen  or  cabmen.  But  they  are  not  street 
railways.  Those  minor  portions  of  elevated  railroads  lo- 
cated in  streets  have  been  spoken  of  in  various  cases  as 
street  railroads,  but  always  with  the  meaning  that  they  were 
railroads  in  streets,  and  it  was  decided  in  Knopf  v.  Lake 
Street  Elevated  Railroad  Co.  197  111.  212,  that  an  elevated 
railroad  of  a  corporation  organized  under  the  general  Rail- 
road act  is  not  a  street  railway.  That  was  a  case  where 
the  question  was  directly  and  necessarily  involved  and  the 
decision  was  upon  the  precise  question.  In  determining 
whether  the  elevated  railroad  corporations  were  subject  to 
assessment  by  the  State  Board  of  Equalization  it  was  held 
that  they  were  not  street  railroad  companies;  that  they 
were  not  incorporated  or  organized  as  such;  that  they 
were  not  confined,  in  constructing  and  operating  their  roads, 
to  streets  and  highways,  as  street  railroad  companies  were, 
except  in  case  of  necessary  divergences  for  short  distances ; 
and  that  their  railroads  could  not  be  classed  as  street  rail- 
ways nor  the  companies  as  street  railway  companies.  That 
decision  was  based  on  settled  principles.  The  law  under 
which  a  corporation  is  organized  enters  into  and  forms  a 
part  of  its  charter.  (Chicago  Union  Traction  Co,  v.  City 
of  .Chicago,  supra;  People  v.  Chicago  Gas  Trust  Co.  130 
111.  268;  City  of  Danville  v.  Damnlle  Water  Co.  178  id. 
299.)  The  purposes  for  which  a  corporation  is  organized 
must  be  ascertained  by  reference  to  its  charter.     (Distilling 
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and  Cattle-Feeding  Co.  v.  People,  i6i  111.  loi ;  Evanston 
Electric  Illuminating  Co.  v.  Kochersperger,  175  id.  26.) 
Street  railway  corporations  organized  under  the  Corpora- 
tion act  are  confined  to  streets  and  highways,  and  their 
railways  conform  to  the  gfrade  of  the  street  and  are  in- 
tended to  accommodate  street  traffic.  They  make  frequent 
stops  to  take  on  and  let  off  passengers  and  are  without 
regular  stations.  {Harvey  v.  Aurora  and  Geneva  Railway 
Co.  174  111.  295;  Dewey  v.  Chicago  and  Milwaukee  Elec- 
tric Railway  Co.  184  id.  426;  Gillette  v.  Aurora  Railways 
Co.  228  id.  261 ;  Harvey  v.  Aurora  and  Geneva  Railway 
Co.  186  id.  283.)  Corporations  organized  under  the  Rail- 
road act  select  their  own  routes,  establish  their  stations 
and  construct  their  lines  of  railway,  and,  of  course,  the 
frequency  of  the  stations  or  the  length  of  the  trip  of  each 
passenger  does  not  determine  the  nature  of  the  railroad. 
The  city  may  permit  the  construction  of  such  a  railroad 
upon  or  across  any  street  and  impose  such  conditions  as  it 
may  see  fit,  (Byrne  v.  Chicago  General  Railway  Co.  169 
111.  75;  Chicago  Terminal  Transfer  Railroad  Co.  v.  City 
of  Chicago,  220  id.  310;)  as  in  the  case  of  these  roads, 
where  the  privilege  was  grafited  upon  condition  that  the 
corporation  should  only  carry  on  a  passenger  traffic.  But 
that  did  not.  make  the  roads  street  railways.  A  corporation 
organized  under  the  Railroad  act  may  exercise  only  a  part 
of  its  chartered  powers.  It  may  agree  with  a  property 
owner  that  its. road  shall  be  used  only  for  passenger  traf- 
fic or  otherwise  limit  itself  in  the  use  of  its  right  of  way. 
That  was  decided  in  the  case  of  an  elevated  railroad 
where  the  corporation  was  organized  under  the  Railroad 
law.  (Lieberman  v.  Chicago  and  South  Side  Rapid  Tran- 
sit Railroad  (To.  141  111.  140.)  But  such  an  agreement 
would  not  change  the  character  of  the  corporation  and 
make  it  a  street  railway  corporation.  All  railroad  com- 
panies run  trains  for  passengers,  only,  and  the  duty  to  fur- 
nish such  trains  will  be  enforced  by  mandamus.    (People  v. 
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St.  Louis,  Alton  and  Terre  Haute  Railroad  Co,  176  111. 
512.)  In  running  such  trains  from  station  to  station  with- 
in a  city  on  their  own  right  of  way  the  companies  do  not 
pursue  an  occupation  like  that  of  hackmen  or  cabmen,  who 
go  anywhere  about  the  city  as  directed,  or  omnibus  drivers 
following  regular  routes  and  stopping  to  let  off  or  take  on 
passengers. 

There  have  been  a  number  of  cases  where  abutting  prop- 
erty owners  sought  to  enjoin  the  construction  of  elevated 
railroads  in  the  street,  and  much  reliance  is  placed  upon 
them  by  counsel  for  the  city.  In  Doane  v.  Lake  Street  Ele- 
vated Railroad  Co.  165  111.  510,  the  question  was  whether 
an  abutting  property  owner  could  maintain  a  bill  to  enjoin 
the  construction  of  an  elevated  railroad  where  the  fee  of 
the  street  was  vested  in  the  city  and  the  city  had  authorized 
the  construction  of  the  road.  It  was  held  that  he  could 
not  maintain  such  a  bill  where  the  construction  did  not 
subject  the  street  to  an  unlawful  use,  and  that  would  be 
so  whether  the  railroad  was  a  street  railroad  or  a  commer- 
cial railroad.  Cities  have  a  right  to  permit  the  construction 
of  either  in  their  streets  upon  prescribed  conditions,  and  if 
the  fee  of  the  street  is  in  the  city  no  part  of  the  property 
of  an  abutting  property  owner  is  taken,  but  he  must  await 
the  construction  of  the  road,  and  if  he  suffers  damage  for 
which  the  law  and  the  constitution  give  a  right  of  recovery 
he  may  then  recover  his  damages.  There  have  been  other 
cases  like  the  Doane  case,  but  in  Aldis  v.  Union  Elevated 
Railroad  Co,  203  111.  567,  although  it  was  held  that  the 
elevated  railroad  was  not  a  diversion  of  the  street  from  the 
public  use  and  the  fee  was  in  the  city,  it  was  also  held  the 
abutting  property  o\vner  might  sue  for  damages,  and  the 
measure  would  be  the  same  as  though  a  condemnation  suit 
had  been  brought.  That  was  an  action  at  law  by  an  abut- 
ting property  owner  to  recover  damages  to  his  property  by 
the  construction  of  an  elevated  railroad,  and  the  court  said 
that  while  the  doctrine  of  the  Doane  case  was  that  the  con- 
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struction  of  the  road  with  the  consent  of  the  municipality 
did  not  subject  the  street  to  an  unlawful  use,  the  abutting 
property  owner  might  recover  his  damages.  An  abutting 
owner  cannot  recover  damages  to  his  property  merely  on 
account  of  the  construction  of  a  street  railway  in  the  street 
and  the  use  of  the  street  for  its  purposes, -because  it  is  only 
a  changed  method  of  travel  for  which  a  street  was  laid  out 
and  dedicated.  He  could  not  have  recovered  damages  to 
his  property  for  the  use  of  the  street  by  omnibus  drivers, 
hackmen  or  cabmen,  and  the  change  in  the  method  of  use 
by  corporations  engaged  in  a  like  occupation,  by  means 
of  cars  running  on  rails,  gives  him  no  greater  right.  The 
decisions  are  all  consistent  with  the  established  rule  that 
where  an  abutting  owner  owns  to  the  center  of  the  street 
he  may  enjoin  the  use  of  the  street  by  a  corporation  organ- 
ized under  the  Railroad  act  until  his  damages  are  ascer- 
tained and  paid,  but  if  the  fee  of  the  street  is  in  the  city 
he  cannot  have  such  an  injunction,  and  must  bring  his  action 
at  law  after  the  construction  of  the  road  to  recover  his 
damages.  On  the  contrary,  in  the  case  of  street  railways, 
which  have  largely  taken  the  place  of  omnibuses,  hacks  and 
cabs,  running  on  the  streets  to  accommodate  local  passen- 
ger traffic,  there  is  merely  an  adoption  of  a  new  method 
of  travel  and  there  can  be  no  recovery. 

We  conclude  that  the  General  Assembly  has  not  dele- 
gated to  the  city  of  Chicago  authority  to  pass  the  ordi- 
nance in  question,  and  therefore  the  decrees  are  affirmed. 

Decrees  affirmed. 
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statutes  cannot  be  applied  if  inconsistent  with  the  mani- 
fest intention  of  the  legislature 617 

of  clause  42  of  section  i  of  article  5  of  Cities  and  Villages 
act,  relating  to  hackmen,  etc.,  as  not  applying  to  rail- 
road companies  organized  under  the  Railroads  act 624 

CONTESTED  ELECTIONS.— See  ELECTIONS. 

CONTINUANCE. 

fact  that  one  accused  of  rape  has  had  no  opportunity  to 
interview  the  prosecutrix  is  not  ground  for  continuance.  339 
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CONTRACTS.— See  INSURANCE.  page. 

provision  that  time  of  payments  shall  be  of  the  essence  of 
the  contract  may  be  waived  by  acts  of  the  parties.  .124,  116 

a  waived  or  suspended  provision  of  the  contract  cannot  be 
restored  by  one  party  except  upon  definite  and  specific 
notice  to  the  other 1 16 

when  provision  that  time  of  payments  shall  be  of  the  es- 
sence of  the  contract  cannot  be  restored  by  one  party 
by  demanding  payment  of  full  amount  due 1 16 

what  offer  of  payment,  though  short  of  amount  due,  is  a 
sufficient  basis  for  a  bill  for  specific  performance 116 

when  actual  tender  of  final  payment  is  not  necessary  be- 
fore filing  bill  for  specific  performance 124 

when  a  seller  cannot  claim  compensation  for  services  in 
looking  after  the  purchaser's  business  and  collecting  and 
disbursing  his  funds 124 

when  the  vendee  in  contract  of  sale  must  accept  deed  not 
signed  by  the  vendor's  wife  and  look  to  the  covenants 
for  protection  against  possible  dower 279 

courts  will  not  aid  parties  to  an  illegal  contract — what  is 
not  ground  for  refusing  to  allow  a  recovery  of  commis- 
sions on  sales  of  books 588 

when  a  party- wall  agreement  contemplates  a  solid  wall 
throughout,  without  openings 437 

rights  of  a  party  who  pays  whole  cost  of  party  wall  until 
other  party  elects  to  use  it 437 

when  second  party  must  pay  interest  on  amount  due  un- 
der party-wall  agreement  from  the  time  he  began  to  use 
the  wall ' 437 

in  construing  a  contract  the  court  will  consider  the  whole 
instrument — provision  that  a  manufactured  article  shall 
have  a  certain  capacity  construed 560 

what  does  not  justify  rescinding  contract  for  the  manu- 
facture and  sale  o^  scale  mechanisms 560 

when  admitting  evidence  of  amount  of  defendant  corpora- 
tion's capital  stock  will  not  reverse  though  the  evidence 
is  irrelevant  and  not  admissible 561 

when  a  contract  and  lease  must  be  considered  together — 
fact  that  vendor  did  not  have  title  when  contract  was 
made  does  not  defeat  specific  performance 588 

court  cannot  arbitrarily  refuse  to  enforce  contract 588 

CORPUS  DELICTI. 

complete  proof  of  the  corpus  delicti,  independent  of  the 
confessions  of  the  accused,  is  not  required 518 
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COSTS.  PAGE. 

costs  in  a  chancery  proceeding  are  to  be  awarded  largely 
in  the  discretion  of  the  chancellor 125 

when  question  of  error  as  to  costs  cannot  be  considered 
under  an  assignment  of  cross-error  on  an  appeal  by  the 
People  in  a  tax  case 502 

COUNTIES.— See  TAXES. 

power  of  county  board  to  make  quarantine  regulations — 

such  power  cannot  be  arbitrarily  exercised 197 

statute  authorizing  county  board  to  make  quarantine  rules 

is  not  an  unlawful  delegation  of  legislative  power 197 

quarantine  rules  and  regulations  made  by  the  county  board 

must  be  written  and  entered  of  record ! 197 

a  single  case  of  contagious  disease  is  sufficient  to  authorize 

the  county  board  to  act 197 

COUNTY  COMMISSIONERS.— See  OFFICES. 

COURTS.— See  APPEALS  AND  ERRORS. 

when  judgment  against  claims  of  heirs  to  personal  estate 
in  hands  of  a  public  administrator  must  be  reviewed  by 
the  Appellate  Court 42 

a  decree  is  ambulatory  and  subject  to  revision  during  the 
term  at  which  it  is  entered 279 

when  courts  may  decline  to  consider  the  question  of  the 
constitutionality  of  a  particular  statute 530 

when  improper  conduct  of  attorney  occurring  many  years 
before  disbarment  proceeding  cannot  be  overlooked 576 

what  attempt  by  attorney  to  collect  mpney  is  improper — 
when  attorney  is  guilty  of  reprehensible  conduct  while 
acting  as  State's  attorney 576 

motives  actuating  disbarment  proceeding  cannot  affect  the 
decision  if  the  charges  are  established — when  attorney 
should  be  suspended  from  practice 576 

CRIMINAL  LAW. 

accused  has  right  to  a  trial  on  competent  evidence  with- 
out illegal  disparagement  of  his  witnesses — what  is  an 
improper  cross-examination  of  a  co-defendant  witness..     11 
prosecution,  by  letting  in  immaterial  evidence  without  ob- 
jection, does  not  acquire  the  right  to  try  the  issue  pre- 

^  sented  thereby 11 

when  the  rule  that  judgment  of  conviction  will  not  be  re- 
versed where  evidence  of  guilt  is  clear  does  not  apply. .     12 
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CRIMINAL  LAW.— Continued.  page. 

what  must  appear  from  the  record  in  order  to  sustain  a 
conviction  in  a  criminal  case 140 

a  plea  of  guilty  does  not  waive  a  defect  going  to  the  ju- 
risdiction of  the  grand  jury  to  act  at  all — record  must 
show  that  grand  jury  was  sworn 140 

when  objection  to  improper  statement  of  assistant  State's 
attorney  is  made  in  time 1 57 

commenting  upon  failure  of  the  accused  to  testify  in  his 
own  behalf  is  ground  for  reversal 157 

when  judgment  of  conviction  should  not  be  reversed  upon 
evidence — it  is  proper  to  prove  circumstances  of  arrest, 
including  names  of  persons  whom  accused  was  with. . .    165 

when  prosecution  may  prove  by  schoolboys  that  there  was 
no  session  of  their  school  on  a  certain  day 165 

when  an  officer  may  testify  though  he  remained  in  court 
room  notwithstanding  an  order  excluding  witnesses 165 

mere  fact  that  State's  attorney  makes  a  statement  outside 
the  record  is  not  necessarily  reversible  error 165 

information  must  allege  every  fact  essential  to  the  exist- 
ence of  the  offense  charged 197 

when  information  need  not  allege  that  defendant  "know- 
ingly" violated  the  statute 197 

quarantine  regulations  are  not  such  public  laws  as  are  con- 
clusively presumed  to  be  known 198 

what  is  necessary  to  sustain  a  conviction  for  violation  of 
a  quarantine  regulation 198 

when  a  refusal  to  allow  cross-examination  cannot  be  as- 
signed as  error — defendants  should  subpoena  the  Peo- 
ple's witnesses  they  desire  to  use 232 

when  instruction  in  murder  case  that  intent  need  not  be 
proved  by  direct  testimony  is  proper 232 

under  the  statute  an  accessory  at  the  fact  is  considered  as 
a  principal 232 

when  person  may  be  convicted  of  manslaughter  although 
another  person  did  the  killing 232 

when  motion  to  be  set  at  liberty  is  properly  denied — ^when 
all  defendants  are  guilty  if  one  is  guilty — corpus  delicti 
in  murder  consists  of  two  elements. 239 

statement  of  one  conspirator  is  admissible  against  all — 
when  proof  of  possession  of  instruments  by  one  defend- 
ant is  admissible  in  abortion  case 239 

when  damaging  statement  in  presence  of  defendant  is  ad- 
missible without  affirmative  proof  that  she  heard  it. .. .  239 

it  is  for  the  court  to  determine  the  admissibility  of  a  state- 
ment as  a  dying  declaration 240 
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what  statement  by  the  deceased  is  mere  hearsay  and  not 
admissible — what  statement  is  not  admissible  as  a  dy- 
ing declaration 240 

the  rule  as  to  preliminary  proof  must  be  applied  strictly 
though  declaration  is  in  exoneration  of  the  defendants 
where  the  charge  is  murder  by  procuring  abortion 240 

what  a  proper  question  to  test  opinion  of  physician 240 

Gounsel  for  prosecution  should  not,  in  argument,  address 
remarks  to  the  defendants  personally 241 

when  an  instruction  authorizing  conviction  if  abortion  was 
produced  by  any  means  is  not  misleading , .  241 

motion  for  change  of  venue  must  be  preserved  by  bill  of 
exceptions — when  the  evidence  must  be  incorporated  in 
a  bill  of  exceptions 275 

when  bill  of  exceptions  must  be  settled  and  signed 275 

proceedings  of  trial  court  are  presumed  to  be  regular  and 
free  from  error — when  a  judgment  of  conviction  cannot 
be  reversed 275 

what  need  not  be  affirmatively  shown  by  the  record  in 
order  to  sustain  a  plea  of  guilty 275 

count  for  conspiring  to  obtain  money  by  false  pretenses 
may  be  joined  with  a  count  for  conspiring  to  obtain  the 
same  money  by  the  confidence  game 293 

when  the  State's  attorney  cannot  be  required  to  elect  as 
between  diflferent  counts 293 

when  indictment  need  not  allege  elements  of  oflfense  the 
accused  is  conspiring  to  commit 293 

the  use  of  the  word  "funds"  adds  nothing  to  indictment 
for  conspiracy  to  obtain  money  or  property  by  means  of 
false  pretenses 293 

conspiracy  to  obtain  contrac*  and  promissory  notes  is  not 
a  conspiracy  to  obtain  money 293 

what  constitutes  a  conspiracy  to  obtain  money — when  a 
check  is  not  property — when  conspiracy  is  not  merged 
in  the  completed  oflfense 294 

the  statute  is  indefinite  as  to  what  constitutes  the  confi- 
dence game — ^when  the  evidence  of  previous  frauds  is 
not  admissible 294 

when  checks,  contract  and  promissory  notes  are  admissible 
in  evidence  in  a  prosecution  for  conspiring  to  obtain 
money  or  property  by  false  pretenses 294 

what  is  undue  restriction  in  cross-examining  a  witness 
whose  name  was  not  indorsed  on  indictment 294 

evidence  that  a  third  person  not  connected  with  the  case 
on  trial  has  fled  the  jurisdiction  of  court  is  not  proper.  295 
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when  fact  that  accused  has  traveled  at  times  under  an  as- 
sumed name  should  not  be  proved 295 

the  conspiracy  statute  does  not  include  the  obtaining  of  a 
signature  to  a  written  instrument 295 

when  instruction  with  reference  to  the  presumption  of  in- 
nocence is  not  erroneous 295 

when  court  will  not  inquire  into  evidence  heard  by  grand 
jury — effect  where  prosecuting  witness  does  not  testify 
before  the  grand  jury 339 

fact  that  one  accused  of  rape  has  not  had  an  opportunity 
to  interview  prosecutrix  is  not  ground  for  continuance.  339 

what  objection  should  be  raised  by  challenge  to  the  ar- 
ray— what  testimony  is  admissible  in  rape  case  as  show- 
ing means  used  to  obtain  consent  and  silence 339  ' 

when  prosecution  is  not  required  to  make  election  as  to 
offenses  until  the  proof  is  in 339 

fact  that  accused  attempted  suicide  while  in  jail  may  be 
shown — ^when  refusal  to  admit  testimony  as  to  contents 
of  memorandum  book  cannot  be  reviewed 340 

wife  cannot  testify  for  or  against  husband  in  prosecution 
for  rape — ^when  improper  cross-examination  of  witness 
for  accused  will  not  work  a  reversal 340 

when  highly  improper  conduct  by  State's  attorney  will  not 
reverse — when  failure  of  the  bailiff  to  keep  jurors  from 
talking  with  outsiders  will  not  reverse 340 

when  fact  of  birth  of  child  to  prosecutrix  is  corroborative 
evidence  in  a  rape  case — when  refusal  of  instruction  as 
to  character  of  charge  of  rape  will  not  reverse 341 

when  an  instruction  as  to  sufficiency  of  circumstantial  evi- 
dence is  not  prejudicial — ^what  must  be  shown  before  the 
accused  can  complain  of  prepared  form  of  verdict 341 

when  an  improper  argument  by  the  State's  attorney  will 
not  reverse 341 

principle  upon  which  statements  in  presence  of  the  person 
accusing  him  of  crime  are  admitted  in  evidence — ^when 
such  statements  are  not  admissible 517 

general  denial  of  whole  accusing  statement  renders  it  in- 
admissible— rule  where  truth  of  accusation  is  admitted 
in  part 517 

what  is  a  sufficient  denial  of  accusing  statement  to  render 
the  whole  statement  inadmissible 517 

when  testimony  of  physicians,  in  kidnapping  case,  tending 
to  show  rape  is  not  admissible 518 

when  instruction  as  to  force  of  confession  should  be  lim- 
ited to  the  defendant  making  it 518 
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what  should  not  be  embodied  in  instruction  with  reference 
to  weighing  testimony  of  accused — when  defective  in- 
struction is  cured  by  another  instruction 518 

giving  several  instructions  stating  a  single  rule  of  law 
gives  it  undue  emphasis  and  is  improper 518 

when  crime  of  kidnapping  for  ransom  is  complete — liabil- 
ity for  such  crime  continues  although  abductor  changes 
his  intention  and  commits  a  rape 518 

complete  proof  of  the  corpus  delicti,  independent  of  the 
confessions  of  the  accused,  is  not  required 518 

what  overt  act  is  not  essential  to  crime  of  kidnapping  for 
ransom — what  constitutes  the  offense 519 

persons  charged  with  kidnapping  for  ransom  are  entitled 
to  an  instruction  that  they  cannot  be  punished  for  rape.   519 

DECREES.~See  JUDGMENTS  AND  DECREES. 

DEDICATION.— See  PLATS. 

DEEDS. 

when  deed  will  be  set  aside  for  want  of  sufficient  mental 
capacity— ra  court  of  equity  may  correct  mistake  in  de- 
scription of  land  in  deed 44 

what  is  necessary  to  justify  setting  aside  deed  for  false 
representations — mere  fact  that  complainant  has  made  a 
bad  trade  is  not  ground  for  setting  deed  aside 206 

when  fact  of  appointment  of  conservator  for  grantors  is 
entitled  to  but  little  consideration 206 

when  charge  that  wife  signed  deed  under  duress  cannot  be 
said  to  have  been  sustained 207 

when  husband  of  complainant  should  be  made  a  party  to  a 
bill  to  set  aside  deed 207 

when  grantor  in  warranty  deed  is  estopped  to  deny  fact 
settled  by  judgment  against  grantee 284 

courts  cannot  disregard  the  statute  relating  to  the  prelimi- 
nary proof  required  to  justify  admitting  secondary  evi- 
dence of  deeds 331 

what  constitutes  a  good  delivery  of  deed — reservation  of 
life  estate  creates  a  presumption  that  an  immediate  de- 
livery of  the  deed  was  intended 378 

when  a  deed  cannot  be  deemed  to  convey  a  fee  simple — 
words  following  description  of  land  in  statutory  form  of 
warranty  deed  may  limit  the  estate  granted 378 

what  is  not  a  testamentary  disposition  of  property 379 
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terms  of  deed  must  control  unless  evidence  is  clear  that 
it  states  the  agreement  incorrectly — when  parties  have 
no  right  to  have  deed  corrected 378 

the  extent  to  which  feeble  condition  of  the  grantor  may 
be  considered 532 

courts  of  equity  set  no  bounds  upon  circumstances  from 
which  a  fiduciary  relation  may  spring 532 

transaction  between  parties  occupying  a  fiduciary  relation 
are  presumptively  fraudulent — when  it  is  not  error  to 
set  aside  a  deed  unconditionally 532 

proof  must  be  clear  to  authorize  reforming  a  deed  for  a 
mutual  mistake — what  does  not  justify  reforming  deed.   553 

a  deed  delivered  to  third  party  for  grantee  must  pass  be- 
yond grantor's  control— depositary  cannot  deliver  deed 
if  grantor  dies  before  parting  with  control 606 

circumstances  of  delivery  to  a  depositary  must  show  that 
grantor  intended  deed  to  become  operative  at  once 606 

when  the  intended  disposition  of  property  is  ambulatory — 
what  shows  that  the  grantor  did  not  intend  to  part  with 
dominion  over  deeds 607 

when  presumption  of  delivery  of  deed  of  voluntary  settle- 
ment cannot  prevail — ^what  does  not  show  a  symbolical 
delivery  of  deeds 607 

when  grantees  are  not  competent  to  testify  for  each  other 
with  reference  to  delivery .607 

execution  of  will,  omitting '  lands  described  in  deed,  does 
not  show  intention  that  deeds  should  presently  pass  title.  608 

DELIVERY.— See  DEEDS. 

DISBARMENT. 

when  improper  conduct  of  attorney  occurring  many  years 
before  filing  information  cannot  be  overlooked 576 

what  attempt  by  attorney  to  collect  money  is  improper — 
when  attorney  is  guilty  of  reprehensible  conduct  while 
acting  as  State's  attorney 576 

motives  actuating  disbarment  proceeding  cannot  affect  the 
decision  if  the  charges  are  established — when  attorney 
should  be  suspended 576 

DRAINAGE. 

what  is  meant  by  word  "credits/*  used  in  section  26  of 

the  Farm  Drainage  act 38 

whether  lands  in  farm  drainage  district  are  benefited  at  all 

is  a  question  settled  at  the  time  classification  is  made..  108 
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when  new  levy  for  keeping  ditches  and  drains  in  repair 
cannot  be  made — when  additional  farm  drainage  assess- 
ment is  not  authorized 38 

whether  lands  in  farm  drainage  district  are  properly  clas- 
sified as  assessed  land  is  a  question  not  open  on  applica- 
tion for  judgment  and  order  of  sale 108 

question  whether  farm  drainage  assessment  exceeds  bene- 
fits may  be  raised  on  application  for  judgment  of  sale. .   108 

when  owners  of  land  are  estopped  to  question  amount  of 
farm  drainage  assessment  against  their  lands 108 

the  county  collector  may  raise  point  that  land  owners  are 
estopped  to  question  amount  of  drainage  assessment. . .   109 

when  owner  of  land  cannot  dig  a  ditch  to  change  natural 
flow  of  water  to  another  point  upon  his  own  land  and 
discharge  it  upon  other  land 132 

the  constitution  does  not  prohibit  assessment  in  drainage 
district  for  operating  and  maintaining  pumping  plant. .   179 

Pumping  Plant  acts  of  1905,  1907  and  191 1  are  invalid  as 
attempted  amendments  of  the  Levee  act  without  comply- 
ing with  the  provisions  of  the  constitution 179 

the  Levee  act  itself  authorizes  assessment  for  maintain- 
ing and  operating  pumping  plant. 180 

DUE  PROCESS  OF  LAW. 

purpose  of  constitutional  provision  concerning  due  process 
of  law — due  process  of  law  does  not  necessarily  mean 
judicial  proceedings 222 

DURESS. 

when  charge  that  wife  signed  deed  under  duress  cannot  be 
said  to  have  been  sustained  as  against  finding  of  decree 
to  the  contrary 207 

DYING  DECLARATIONS. 

it  is  for  the  court  to  determine  whether  a  statement  is  ad- 
missible as  a  dying  declaration — when  statement  is  not 
admissible  as  a  dying  declaration 240 

rule  as  to  preliminary  proof  must  be  strictly  applied  though 
declaration  is  in  exoneration  of  defendants,  where  the 
charge  is  murder  by  producing  an  abortion 240 

EASEMENTS. 

when  owner  of  land  cannot  dig  a  ditch  to  change  natural 
flow  of  water  to  another  point  upon  his  own  land  and 
discharge  it  upon  other  land 132 
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provision  of  Township  High  School  act  of  191 1  requiring 
election  of  board  of  education  within  thirty  days  after 
organization  of  district  is  not  mandatory 79 

ballot  at  first  election  of  board  of  education  should  desig- 
nate the  length  of  the  term 79 

legal  existence  of  a  high  school  district  is  not  dependent 
upon  legality  of  election  of  board  of  education 79 

ballots  will  prevail  over  returns  if  they  have  been  prop- 
erly preserved — when  force  of  ballots  as  best  evidence 
cannot  be  said  to  be  overcome * 148 

when  irregulj^rity  of  cross  in  circle  does  not  authorize  re- 
jecting ballot  otherwise  imobjectionable 148 

mark  on  a  ballot  which  can  be  accounted  for  consistently 
with  an  honest  purpose  of  the  voter  does  not  necessarily 
invalidate  the  ballot 148 

when  fact  that  ballot  has  crosses  in  two  of  the  circles  does 
not  invalidate  it — lines  in  square  or  circle  must  cross  at 
some  point  therein 148 

notice  of  an  election  to  select  school  house  site  need  not 
name  any  proposed  site 190 

proceeding  to  contest  election  is  wholly  statutory — filing 
petition  not  verified  by  affidavit  does  not  give  jurisdic- 
tion of  proceeding  to  contest  an  election 366 

when  filing  demurrer  to  petition  does  not  waive  a  previous 
motion  to  strike  the  petition 366 

when  sufficiency  of  petition  to  contest  election  must  be  de- 
termined by  the  petition  itself 367 

when  hard  roads  tax  election  is  invalid 583 

proceeding  to  contest  an  election  is  purely  statutory  and 
is  neither  a  proceeding  at  law  or  in  equity — statute  must 
be  strictly  followed 617 

electors  may  join  in  one  statement  or  petition  to  contest 
an  election  to  public  office 617 

election  of  persons  to  separate  offices  of  different  classes 
cannot  be  contested  in  one  proceeding  under  one  state- 
ment or  petition 617 

rule  3  of  section  i  of  the  act  in  relation  to  construction  of 
statutes  cannot  be  applied  if  inconsistent  with  the  mani- 
fest intention  of  the  legislature 617 

ELEVATED  RAILROADS. 

effect  of  the  Chicago  ordinance  concerning  license  fees  for 

cars  used  on  Lake  Street  Elevated  railroad 478 

when  city  is  not  estopped  to  recover  license  fees  for  cars 

not  reported  by  railway  company  as  in  use 478 
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clause  42  of  section  i  of  article  5  of  Cities  and  Villages 
act,  concerning  hackmen,  etc.,  does  not  extend  to  rail- 
roads organized  under  the  general  Railroads  act 624 

elevated  railroad  of  corporation  organized  under  the  Rail- 
roads act  is  not  a  street  railway 624 

corporation  organized  under  the  Railroads  act  need  not  ex- 
ercise all  of  its  charter  powers 625 

city  has  no  power  to  require  elevated  railroad  companies 
organized  under  Railroads  act  to  exchange  transfers. . .  625 

ELIGIBILITY  TO  OFFICE.— See  OFFICES. 

EMINENT  DOMAIN. 

a  valid  ordinance  specifically  describing  the  improvement 

is  the  basis  of  a  special  assessment — when  ordinance  to 

condemn  land  for  improvement  is  unreasonable 142 

when  instruction  in  condemnation  case  as  to  weight  jury 

should  give  testimony  of  witnesses  is  not  erroneous. . . .   190 
when  the  Supreme  Court  cannot  say  that  compensation 

awarded  for  land  taken  and  damaged  was  inadequate. .   190 
provision  should  be  made  for  removal  of  buildings  and 

trees  from  land  condemned  for  a  street 228 

holder  of  invalid  tax  title  not  entitled  to  be  reimbursed  out 

*  of  compensation  awarded 269 

a  petitioner  in  condemnation  will  not  be  vested  with  any 

interest  by  acquiring  invalid  tax  titles 269 

EMPLOYERS'    LIABILITY.— See   WORKMEN'S    COMPEN- 
SATION. 

EQUITABLE  CONVERSION. 

authority  of  executor  to  sell  land  and  divide  proceeds  may 
be  conferred  by  implication — when  doctrine  of  equitable 

conversion  applies 543 

purchaser  of  devisee's  interest  is  not  entitled  to  partition 
of  the  land  if  there  has  been  an  equitable  conversion . .  543 

EQUITY. 

when  a  deed  will  be  set  aside  for  want  of  sufficient  men- 
tal capacity — court  of  equity  may  correct  mistake  in  de- 
scription of  land  in  deed 44 

when  mistake  in  amount  stated  in  certificate  of  purchase 
at  a  sheriff's  sale  should  be  corrected  in  equity  and  the 
redemption  permitted  to  be  perfected -dj 
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intervention  implies  a  suit  pending — ^there  can  be  no  in- 
tervention by  third  person  after  final  decree 30 

provision  that  time  of  payments  shall  be  of  the  essence  of 
the  contract  may  be  waived  by  acts  of  the  parties.  .124,  116 

a  waived  or  suspended  provision  of  the  contract  cannot  be 
restored  by  one  party  except  upon  definite  and  specific 
notice  to  the  other 116 

what  offer  of  payment,  though  short  of  the  amount  due,  is 
sufficient  basis  for  a  bill  for  specific  performance 116 

when  actual  tender  of  final  payment  is  not  necessary  be- 
fore filing  bill  for  specific  performance 124 

when  a  seller  cannot  claim  compensation  for  services  in 
looking  after  the  purchaser's  business  and  collecting  and 
disbursing  his  funds 124 

costs,  in  chancery,  are  largely  within  court's  discretion..   125 

what  is  necessary  to  justify  setting  aside  a  deed  for  false 
representations — mere  fact  that  complainant  has  made 
bad  trade  is  not  ground  for  setting  deed  aside 206 

when  fact  of  appointment  of  conservator  for  grantors  is 
entitled  to  but'  little  consideration 206 

when  charge  that  wife  signed  deed  under  duress  cannot  be 
said  to  have  been  sustained 207 

when  husband  of  complainant  should  be  made  a  party  to  a 
bill  to  set  aside  a  deed 207 

allegations  and  proof  must  correspond  in  order  to  grant 
the  relief  prayed — when  the  bill  must  be  dismissed  for 
want  of  equity 219 

a  decree  is  ambulatory  and  is  subject  to  revision  during 
the  term  at  which  it  is  entered ^ 279 

when  vendee  in  contract  of  sale  must  accept  a  deed  not 
signed  by  the  vendor's  wife ! 279 

terms  of  deed  must  control  unless  evidence  is  clear  that  it 
states  the  agreement  incorrectly — when  parties  have  no 
right  to  have  deed  corrected 378 

when  court  of  equity  may  authorize  change  in  character 
of  improvement  upon  leased  property  of  the  estate  in 
order  to  carry  out  the  testator's  intention 450 

minor  defendants,  in  court  and  properly  represented,  need 
not  be  served  with  new  summons  when  supplemental  and 
amended  supplemental  bills  are  filed. . .  * " 450 

courts  of  equity  set  no  bounds  upon  circumstances  from 
which  a  fiduciary  relation  may  spring 532 

equity  will  closely  scrutinize  transactions  between  parties 
occupying  a  fiduciary  relation 532 
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transactions  between  parties  occupying  fiduciary  relation  , 
are  presumptively  fraudulent — when  it  is  not  error  to  set 
aside  deed  unconditionally 532 

proof  must  be  clear  to  authorize  reforming  a  deed  for  a 
mutual  mistake — what  does  not  justify  reforming  deed.   553 

when  the  contract  and  lease  must  be  considered  together — 
fact  that  vendor  did  not  have  title  when  contract  was 
made  does  not  defeat  specific  performance 588 

court  cannot  arbitrarily  refuse  to  enforce  contract 588 

equity  has  jurisdiction  to  enjoin  proceedings  at  law — when 
equity  may  enjoin  further  prosecution  of  proceeding  to 
require  guardian  to  account 594 

court  of  equity,  in  a  proper  case,  may  authorize  guardian 
to  invest  ward's  money  in  land  or  may  approve  an  in- 
vestment already  made S94 

ESCROW. 

a  deed  delivered  to  third  party  for  grantee  must  pass  be- 
yond grantor's  control — depositary  cannot  deliver  deed 
if  grantor  dies  before  parting  with  control 606 

circumstances  of  delivery  to  a  depositary  must  show  the 
grantor  intended  deed  to  become  operative  at  once 606 

ESTOPPEL. 

when  owners  of  land  arc  estopped  to  question  amount  of 
farm  drainage  asses.sment  against  their  lands 108 

what  is  necessary  to  raise  estoppel  in  pais  against  city — 
when  a  city  is  not  estopped  to  recover  license  fees  for 
cars  not  reported  by  railway  company  as  in  use 478 

ESTOPPEL  BY  VERDICT. 

when  grantor  in  warranty  deed  is  estopped  to  deny  a  fact 
settled  by  judgment  against  grantee 284 

EVIDENCE. 

an  accused  has  right  to  trial  on  competent  evidence  with- 
out illegal  disparagement  of  his  witnesses — what  is  im- 
proper cross-examination  of  a  co-defendant  witness 11 

prosecution,  by  letting  in  immaterial  evidence  without  ob- 
jection, does  not  acquire  the  right  to  try  the  issue  pre- 
sented thereby 11 

what  testimony  does  not  tend  to  show  an  agreed  boundary 
line — when  general  objection  against  husband  of  plain- 
tiff testifying  is  properly  overruled S^ 
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ballots  will  prevail  over  returns  if  they  have  been  prop- 
erly preserved — when  force  of  ballots  as  best  evidence 
cannot  be  said  to  be  overcome 14B 

when  judgment  of  conviction  should  not  be  reversed  upon 
the  evidence — it  is  proper  to  prove  circumstances  of  ar- 
rest, including  names  of  persons  accused  was  with 165 

when  prosecution  may  prove  by  schoolboys  that  there  was 
no  session  of  their  school  on  a  certain  day 165 

when  an  officer  may  testify  though  he  remained  in  court 
room  when  other  witnesses  were  excluded 165 

when  fact  of  appointment  of  conservator  for  grantors  is 
entit^ed  to  but  little  weight  in  a  proceeding  to  set  aside 
their  deed  for  fraud 206 

when  charge  that  wife  signed  deed  under  duress  cannot 
be  said  to  have  been  sustained 207 

statement  of  one  defendant  is  admissible  against  others  if 
a  conspiracy  is  shown 239 

when  damaging  statement  in  presence  of  defendant  is  ad- 
missible without  affirmative  proof  that  she  heard  it 239 

when  proof  of  possession  of  instruments  by  one  defendant 
is  admissible  in  abortion  case 239 

it  is  for  the  court  to  determine  whether  a  statement  is  ad- 
missible as  a  dying  declaration — what  statement  is  not 
admissible  as  a  dying  declaration 240 

the  rule  as  to  preliminary  proof  must  be  strictly  applied 
though  declaration  is  in  exoneration  of  the  defendants 
where  the  charge  is  murder  by  producing  an  abortion . .  240 

what  is  a  proper  test  of  opinion  of  physician 240 

the  effect  of  the  statute  is  to  leave  the  competency  of  hus- 
band and  wife  to  testify  for  or  against  each  other  as  it 
was  at  common  law ^88 

when  wife  of  administrator  is  not  competent  to  testify  in 
action  for  damages  for  negligence 289 

when  evidence  of  previous  frauds  is  not  admissible  in  a 
prosecution  for  conspiring  to  obtain  money  or  property 
by  false  pretenses 294 

when  checks,  contract  and  promissory  notes  are  admis- 
sible in  prosecution  for  conspiring  to  obtain  money  or 
property  by  false  pretenses 294 

what  is  undue  restriction  in  cross-examination  of  witness 
whose  name  is  not  indorsed  on  indictment 294 

evidence  that  a  third  person  not  connected  with  the  case 
on  trial  has  fled  the  jurisdiction  of  court  is  not  proper.  295 

when  fact  that  accused  has  at  times  traveled  under  an  as- 
sumed name  should  not  be  proved 295 
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courts  cannot  disregard  the  statute  relating  to  preliminary 
proof  required  to  justify  admitting  secondary  evidence 
of  deeds 331 

when  the  Supreme  Court  will  not  inquire  into  testimony 
heard  by  grand  jury — effect  where  prosecuting  witness 
does  not  testify  before  grand  jury 339 

what  testimony  is  admissible  in  rape  case  to  show  means 
used  to  obtain  consent  and  silence 339 

fact  that  accused  attempted  suicide  while  in  jail  on  charge 
of  rape  may  be  shown 340 

when  the  refusal  to  admit  testimony  as  to  the  contents  of 
memorandum  book  cannot  be  reviewed 340 

wife  cannot  testify  for  or  against  her  husband  in  a  prose- 
cution for  rape — when  improper  cross-examination  of  a 
witness  for  accused  will  not  work  reversal 340 

when  fact  of  birth  of  child  to  prosecutrix  is  corroborative 
evidence  in  rape  case 341 

what  constitutes  a  good  delivery  of  deed — reservation  of 
life  estate  creates  a  presumption  that  an  immediate  de- 
livery of  the  deed  was  intended 378 

a  will  cannot  be  revoked  by  spoken  words — presumption 
where  a  mutilated  will  is  found  among  testator's  papers 
after  his  death 397 

declarations  of  testatrix  after  mutilating  will  are  admis- 
sible to  show  the  intention  of  her  act 397 

jury's  verdict  should  stand,  on  the  facts,  in  a  contested 
win  case  unless  clearly  against  the  weight  of  evidence.  470 

when  attorneys  who  drew  wiil  are  competent  to  testify  as 
attesting  witnesses — eflfect  of  general  objection 470 

when  a  widow  may  testify  to  contradict  testimony  as  to 
-     conversations  with  her  though  the  suit  is  by  heirs 470 

allegation  that  plaintiff's  intestate  was  using  due  care  for 
his  safety  must  be  proved — rule  as  to  proof  of  due  care 
where  accident  was  not  witnessed 505 

due  care  cannot  be  presumed  solely  from  the  human  in- 
stinct of  self-preservation — when  there  can  be  no  recov- 
ery for  death  in  crossing  accident 505 

the  principle  upon  which  statements  in  person's  presence 
charging  him  with  the  crime  are  admitted — when  such 
statements  are  not  admissible 517 

general  denial  of  whole  accusing  statement  renders  it  in- 
admissible— rule  where  truth  of  accusing  statement  is 
admitted  in  whole  or  in  part 517 

what  is  a  sufficient  denial  of  accusing  statement 517 

261  -42 
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when  testimony  of  physicians,  in  kidnapping  case,  tending 
to  show  crime  of  rape  is  inadmissible — when  crime  of 
kidnapping  for  ransom  is  complete 518 

complete  proof  of  the  corpus  delicti,  independent  of  the 
confessions  of  the  accused,  is  not  required 518 

transactions  between  parties  occupying  a  fiduciary  rela- 
tion are  presumptively  fraudulent — when  it  is  not  error 
to  set  aside  deed  unconditionally 532 

proof  must  be  clear  to  justify  reforming  deed  for  mutual 
mistake — what  does  not  justify  reforming  deed 553 

what  does  not  justify  rescinding  contract  for  the  manu- 
facture and  sale  of  scale  mechanisms 560 

when  admitting  evidence  of  amount  of  the  defendant  cor- 
poration's capital  stock  will  not  reverse  though  the  evi- 
dence is  irrelevant  and  not  admissible 561 

proponents  have  right  to  show,  by  cross-examination,  what 
contestants*  witnesses  mean  by  "ordinary  business" ....  566 

proof  that  the  contestants  received  and  cashed  drafts  from 
the  testator  after  the  will  was  made  is  competent — ^when 
verdict  setting  aside  will  cannot  be  sustained 566 

when  difficulty  between  testator  and  his  wife  should  not 
be  gone  into  at  length  in  suit  to  contest  will 567 

what  does  not  tend  to  show  that  the  testator  did  not  know 
his  own  property 567 

what  does  not  tend  to  show  that  the  testator  did  not  know 
the  objects  of  his  bounty 568 

circumstances  of  delivery  to  a  depositary  must  show  the 
grantor  intended  deed  to  become  operative  at  once 606 

what  shovvS  that  grantor  did  not  intend  to  part  with  con- 
trol over  deeds  left  with  third  party 607 

when  presumption  of  delivery  of  deed  of  voluntary  settle-^ 
ment  cannot  prevail — what  does  not  show  a  symbolical 
delivery  of  deeds 607 

when  grantees  cannot  testify  in  favor  of  each  other  with 
reference  to  delivery  of  deeds 607 

execution  of  will,  omitting  lands  described  in  deeds,  does 
not  show  intention  that  deeds  should  presently  pass  title.  608 

FIDUCIARY  RELATIONS. 

courts  of  equity  set  no  bounds  upon  circumstances  from 
which  a  fiduciary  relation  may  spring — when  grantor's 
mental  condition  may  be  considered 532 

equity  will  closely  scrutinize  transaction  between  parties 
occupying  a  fiduciary  relation — such  transactions  are 
presumptively  fraudulent 532 
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People  V.  Welch,  252  111.  167,  and  People  v.  Brovim,  253 
id.  578,  adhered  to,  as  to  right  of  land  owner  to  object, 
on  application  for  judgment  of  sale,  that  a  farm  drain- 
age assessment  exceeds  the  benefits  to  land  assessed...  108 

Roland  v.  Walker,  244  III.  129,  distinguished,  as  to  when 
force  of  ballots  as  best  evidence  cannot  be  said  to  have 
been  overcome 148 

McChesney  v.  Village  of  Hyde  Park,  151  111.  634,  ex- 
plained and  limited,  as  to  when  special  assessment  may 
be  levied  to  pay  expense  of  operating  and  maintaining 
pumping  plant 179 

Hartwell  Drainage  District  v.  Mickclberry,  257  111.  509, 
explained,  as  to  Levee  act  authorizing  assessment  for 
operating  and  maintaining  pumping  plant 180 

Potts  V.  Breen,  167  111.  67,  approved,  as  to  rule  that  power 
to  make  quarantine  regulations  cannot  be  exercised  ar- 
bitrarily and  without  reference  to  existing  conditions..   197 

0*Donnell  v.  People,  224  111.  218,  distinguished,  as  to  when 
instruction  that  intent  need  not  be  proved  by  direct  tes- 
timony is  proper : 232 

Chicago  V.  Pick,  251  111.  594,  and  O'Connell  v.  Sanford, 
255  id.  49,  and  256  id.  62,  adhered  to,  as  to  the  rule  that 
the  holder  of  an  invalid  tax  title  is  not  entitled  to  be  re- 
imbursed out  of  amount  of  condemnation  award 269 

Craig  V.  Miller,  133  111.  300,  (repudiating  Lincoln  Avenue 
Gravel  Road  Co,  v.  Madaus,  102  id.  417,)  approved,  as 
to  when  wife  of  administrator  is  incompetent  to  testify.  289 

Lory  V.  People,  229  111.  268,  followed,  as  to  when  check  in 
hands  of  maker  is  not  property 294 

Paulsen  v.  People,  195  111.  507,  distinguished,  as  to  when 
fact  that  judgment  was  rendered  without  a  jury  trial 
does  not  make  the  judgment  void 335 

Kevcrn  v.  People,  224  111.  170,  distinguished,  as  to  when 
fact  of  the  birth  of  a  child  is  corroborative  evidence  in 
a  rape  case • 341 

Hulbert  v.  Chicago,  213  III.  452,  explained,  as  to  what  is 
a  sufficient  resolution  where  original  resolution  for  im- 
provement is  modified  at  public  hearing 372 

Bauman  v.  Stoller,  235  111.  480,  followed ;  Palmer  v.  Cook, 
159  >^-  300,  overruled,  as  to  when  a  deed  cannot  be 
deemed  to  convey  a  fee  simple  estate 378 

Williams  v.  Elliott,  246  111.  548,  and  Burton  v.  Gagnon, 
180  id.  345,  explained,  as  to  effect  of  adding  a  power  of 
sale  to  an  estate  upon  condition 425 
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Chicago  Traction  Co.  v.  Jerka,  227  111.  95,  Pcnn.  Co,  v. 
Chapman,  220  id.  428,  and  Pell  v.  Railroad  Co.  238  id. 
5 10;  limited,  as  to  rule  that  plea  of  not  guilty  does  not 
put  in  issue  ownership  of  instrumentality  causing  injury.  407 

City  of  Peoria  v.  Smith,  232  111.  561,  explained,  as  to  the 
order  of  county  court,  under  section  84  of  the  Local  Im- 
provement act,  being  final  as  to  all  facts  found 467 

Lyman  v.  Town  of  Cicero,  222  111.  379,  followed ;  Hulbert 
V.  Chicago,  213  id.  452,  distinguished,  as  to  when  reso- 
lution for  improvement  is  not  sufficiently  itemized 498 

Collison  V.  Illinois  Central  Railroad  Co.  239  111.  532,  fol- 
lowed, as  to  the  rule  that  due  care  cannot  be  presumed 
solely  from  the  human  instinct  of  self-preservation 505 

People  V.  Hennessy,  234  III.  14,  followed,  as  to  what  must 
be  contained  in  bill  of  costs  for  sidewalk  imder  the  pro- 
visions of  the  Sidewalk  act  of  1875 549 

Dowie  V.  Sutton,  227  111.  183,  distinguished,  as  to  when 
instruction  as  to  testamentary  capacity  is  erroneous...  567 

Knopf  V.  Lake  Street  Elevated  Railroad  Co.  197  111.  212, 
followed,  as  to  rule  that  elevated  railroad  of  company 
organized  under  Railroads  act  is  not  a  street  railway. .  625 

FRAUD. 

what  is  necessary  to  justify  setting  aside  a  deed  for  false 
representations — mere  fact  that  complainant  has  made 
a  bad  trade  is  not  ground  for  setting  deed  aside 206 

when  fact  of  appointment  of  conservator  for  grantors  is 
entitled  to  but  little  consideration 206 

when  charge  of  duress  is  not  sustained 207 

transactions  between  parties  occupying  a  fiduciary  rela- 
tion are  presumptively  fraudulent 532 

GRAND  JURY. 

a  plea  of  guilty  does  not  waive  a  defect  going  to  the  ju- 
risdiction of  the  grand  jury  to  act  at  all — record  must 
show  that  grand  jury  was  sworn 140 

GUARDIAN  AND  WARD. 

when  court  of  equity  may  enjoin  further  proceedings  to 
compel  guardian  to  account  for  money  of  ward  invested 
in  land — equity  may  require  an  accounting 594 

a  guardian  has  no  power  to  invest  ward's  money  in  land 
unless  authorized  by  statute — neither  county  court,  nor 
circuit  court  on  appeal,  can  give  authority 594 
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a  court  of  equity,  in  a  proper  case,  may  authorize  guard- 
ian to  invest  ward's  money  in  land  or  ratify  an  invest- 
ment so  made 594 

HARD  ROADS.— See  TAXES. 

HIGH  SCHOOLS.— See  SCHOOLS. 

HIGHWAYS.— See  TAXES. 

making  and  recording  of  plat  is  a  mere  offer  to  dedicate, 
which  can  be  withdrawn  before  acceptance — ^acceptance 
of  part  of  streets  shown  on  plat  not  acceptance  of  all . .     56 

HUSBAND  Al&D  WIFE. 

when  general  objection  against  husband  testifying  in  suit 
concerning  wife's  property  is  properly  overruled 51 

when  charge  that  wife  signed  deed  under  ^duress  cannot 
be  said  to  have  been  sustained 207 

the  effect  of  the  statute  is  to  leave  the  competency  of  hus- 
band and  wife  to  testify  for  or  against  each  other  as  it 
was  at  common  law 288 

when  wife  of  administrator  is  pot  competent  to  testify  in 
an  action  for  damages  for  negligence 289 

wife  cannot  testify  for  or  against  her  husband  in  a  prose- 
cution for  rape — when  she  is  not  competent  to  deny  tes- 
timony of  prosecutrix 340 

ILLEGAL  CONTRACTS. 
.    courts  will  not  aid  parties  to  an  illegal  contract — what  is 
not  ground  for  refusing  to  allow  a  recovery  of  commis- 
sions on  sales  of  books 388 

INDICTMENT. 

count  for  a  conspiracy  to  obtain  money  by  false  pretenses 
may  be  joined  with  count  for  conspiring  to  obtain  same 
money  by  confidence  game * 293 

count  for  conspiring  to  obtain  money  or  property  by  false 
pretenses  need  not  allege  an  intent  to  defraud 293 

when  indictment  need  not  allege  elements  of  offense  ac- 
cused is  charged  with  conspiring  to  commit 293 

use  of  word  "funds"  adds  nothing  to  indictment  for  con- 
spiring to  obtain  money  by  false  pretenses 293 

INFANTS. 

fact  that  judgment  in  suit  by  infant  is  rendered  without  a 
jury  does  not  make  the  judgment  void 335 
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INl^ANTS.^Continued.                                                               page. 
minor  defendants,  in  court  and  properly  represented,  need 
not  be  served  with  new  summons  when  supplemental 
and  amended  supplemental  bills  are  filed 45^ 

INFORMATIONS. 

information  must  allege  every  fact  essential  to  the  exist- 
ence of  the  offense  charged 197 

when  an  information  need  not  charge  that  the  defendant 
"knowingly"  violated  the  statute 197 

INJUNCTION. 

equity  has  jurisdiction  to  enjoin  proceedings  at  law — ^when 
court  of  equity  may  stay  a  proceeding  begun  in  county 
court  to  require  guardian  to  account 594 

when  court  of  equity  may  enjoin  a  proceeding  to  account 
for  money  of  ward  invested  in  land 594 

when  judgment  in  statutory  proceeding  requiring  an  ac- 
counting from  guardian  is  not  res  judicata 595 

INJURIES.—See  NEGLIGENCE. 

INSTRUCTIONS. 

when  instruction  in  coridemnation  case  as  to  weight  jury 
should  give  testimony  of  witnesses  is  not  erroneous 190 

alleged  error  in  giving  and  refusing  instructions  cannot  be 
considered  in  the  absence  of  a  bill  of  exceptions  con- 
taining all  the  evidence 198 

when  instruction  in  murder  case  that  intent  need  not  be 
proved  by  direct  testimony  is  proper 232 

when  instruction  authorizing  conviction  if  abortion  was 
produced  by  any  means  is  not  misleading 241 

when  instruction  with  reference  to  the  presumption  of  in- 
nocence is  not  erroneous 295 

when  refusal  of 'instruction  in  rape  case  that  the  fact  of 
the  birth  of  a  child  to  the  prosecutrix  was  no  evidence 
of  the  guilt  of  the  accused  is  proper 341 

when  refusal  of  instruction  as  to  the  character  of  charge 
of  rape  will  not  reverse — when  instruction  as  to  suffi- 
ciency of  circumstantial  evidence  is  not  prejudicial. . . .  341 

instruction  as  to  mental  capacity  should  not  use  the  ex- 
pression "object  or  objects"  of  the  testator's  bounty — 
when  inaccurate  instructions  will  not  reverse 470 

the  question  of  the  propriety  of  attorneys  becoming  wit- 
nesses is  not  a  rule  of  law  to  state  to  the  jury 471 
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instructions  which  single  out  particular  witnesses  and  di- 
rect the  jury  specially  as  to  their  testimony  should  not 
be  given 471 

it  is  error  to  instruct  the  jury  in  a  crossing  accident  case 
that  a  pedestrian  has  an  equal  right  with  raih-oad  com- 
pany to  pass  over  railroad  tracks 505 

when  giving  an  instruction  as  to  effect  of  intoxication  of 
plaintiff's  intestate  is  improper 505 

what  should  not  be  embodied  in  instruction  with  reference 
to  weighing  the  testimony  of  the  accused 518 

when  a  defect  in  one  instruction  is  cured  by  another  in- 
struction— when  an  instruction  as  to  force  of  confession 
should  be  limited  to  defendant  making  it 518 

giving  several  instructions  announcing  single  rule  of  law 
is  improper,  as  magnifying  its  importance 518 

persons  charged  with  kidnapping  for  ransom  are  entitled 
to  instruction  that  they  cannot  be  punished  for  rape...   519 

when  instruction  upon  subject  of  testamentary  capacity  is 
erroneous — real  test  of  testamentary  capacity 567 

it  is  wrong  for  instruction  in  contested  will  case  to  refer 
to  depriving  the  heirs  of  property 567 

INSURANCE. 

application  and  by-laws  are  part  of  the  contract  between 
benefit  society  and  the  member — restriction  upon  power 
of  agent  to  waive  conditions  may  itself  be  waived 60 

the  subordinate  lodge  is  the  agent  of  the  supreme  lodge  in 
collecting  and  remitting  dues 60 

when  a  benefit  society  cannot  insist  upon  a  forfeiture — 
when  provision  for  paying  dues  during  calendar  month 
is  waived 61 

suicide  by-law  is  authorized  though  the  charter  of  the  so- 
ciety provides  for  payment  of  benefits  upon  the  death  of 
a  member  in  good  standing 433 

when  by-law  adopted  after  party  becomes  a  member  of  a 
benefit  society  is  binding  upon  him 433 

INTEREST. 

when  second  party  must  pay  interest  on  amount  due  un- 
der a  party-wall  agreement  from  the  time  he  began  to 
use  the  wall 437 

INTERVENTION. 

intervention  implies  a  suit  pending — there  can  be  no  in- 
tervention by  third  person  after  final  decree 30 
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findings  of  partition  decree  cannot  be  reviewed  on  appeal 

from  the  decree  of  sale , 194 

a  decree  is  ambulatory  and  subject  to  revision  during  the 

term  at  which  it  is  entered 279 

fact  that  judgment  in  suit  by  infant  was  rendered  without 

a  jury  trial  does  not  make  the  judgment  void 335 

denial  of  a  motion  to  set  aside  a  judgment  and  order  of 

sale  for  delinquent  assessment  is  a  final  order 392 

the  judgment  against  railroad  property  for  hard  roads  tax 

should  be  limited   to  such  property  in  the  town 583 

JUDICIAL  SALES. 

what  right  is  acquired  by  a  purchaser  at  sherifFs  sale — 
when  mistake  in  amount  named  in  the  certificate  of  pur- 
chase should  be  corrected  and  redemption  perfected (irj 

JURISDICTION.— See  APPEALS  AND  ERRORS;   EQUITY. 

when  question  of  constitutional  right  of  infant  to  a  trial 
by  jury  is  not  presented 335 

whether  a  nunc  pro  tunc  order  amending  a  judgment  was 
properly  entered  does  not  present  constitutional  question.  335 

filing  petition  not  verified  by  affidavit  does  not  give  juris- 
diction of  proceeding  to  contest  an  election 366 

when  court  of  equity  may  authorize  change  in  character 
of  improvement  upon  leased  property  of  the  estate  in 
order  to  carry  out  the  testator's  intention 450 

minor  defendants,  in  court  and  properly  represented,  need 
not  be  served  with  new  summons  when  supplemental 
and  amended  supplemental  bills  are  filed 450 

KIDNAPPING. 

when  crime  of  kidnapping  for  ransom  is  complete 518 

what  not  essential  to  crime  of  kidnapping  for  ransom 519 

persons  charged  with  kidnapping  for  ransom  are  entitled 
to  an  instruction  that  they  cannot  be  punished  for  rape.  519 

LIENS.— See  ATTORNEYS'  LIENS. 

LODGES.— See  BENEFIT  SOCIETIES. 

MANDAMUS. 

mandamus  is  governed  by  rules  of  pleading  applicable  to 
other  actions  at  law — mandamus  suit  abates  with  death 
of  person  for  whose  benefit  it  is  brought 513 

when  mandamus  proceeding  abates  upon  the  death  of  the 
relator  while  suit  is  in  Appellate  Court 513 
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limitation  on  rule  that  plea  of  not  guilty  does  not  put  in 
issue  the  ownership  of  the  instrumentality  causing  in- 
jury— what  may  be  proved 407 

when  railroad  company  is  not  liable  for  act  of  its  servant .  407 

the  legislature  may  abolish  defenses  of  contributory  negli- 
gence, assumed  risk  and  negligence  of  fellow-servants.  454 

provision  of  Workmien's  Compensation  act  of  191 1  abol- 
ishing common  law  defenses  is  not  an  exercise  of  po- 
lice power 454 

provision  of  Workmen's  Compensation  act  of  191 1  limiting 
word  "employee"  is  not  an  unreasonable  classification . .  454 

section  3  of  Workmen's  Compensation  act  of  1911  does 
not  deprive  an  employee  of  his  common  law  remedies..  455 

being  elective,  Workmen's  Compensation  act  of  191 1  is 
not  invalid  as  delegating  judicial  power  to  arbitrators..  455 

Workmen's  Compensation  act  of  191 1  does  not  deprive 
the  parties  of  all  right  to  trial  by  jury 455 

elective  character  of  the  Workmen's  Compensation  act  of 
191 1  obviates  many  objections  to  its  validity 455 

MENTAL  CAPACITY.— See  DEEDS. 

MERGER. 

when  a  conspiracy  to  obtain  money  or  property  is  not 
merged  in  felony 294 

MINORS.— See  INFANTS. 

MISTAKE. 

court  of  equity  has  jurisdiction  to  correct  mistake  in  de- 
scription of  land  in  deed 44 

when  mistake  in  amount  stated  in  certificate  of  purchase 
at  a  sheriff's  sale  should  be  corrected  in  equity  and  the 
redemption  permitted  to  be  perfected 67 

terms  of  deed  must  control  unless  evidence  is  clear  that  it 
states  the  agreement  incorrectly — when  parties  have  no 
right  to  have  deed  corrected 378 

proof  must  be  clear  to  authorize  reforming  a  deed  for  a 
mutual  mistake — what  does  not  justify  reforming  deed.  553 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENtS. 
powers  of  a  city  organized  under  general  law — statutes 
granting  powers  to  municipal  corporations  are  strictly 
construed 16 
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enumeration  of  kinds  of  business  a  city  may  control  ex- 
cludes other  occupations  or  kinds  of  business i6 

clause  66  of  paragraph  62  of  Cities  and  Villages  act  does 
not  give  cities  unrestrained  police  power — ^what  cannot 
be  done  under  guise  of  police  power 16 

rights  of  individual  as  against  the  State — ^property  rights 
cannot  be  interfered  with  for  purely  aesthetic  reasons. .     16 

when  an  ordinance  to  regulate  location  and  construction 
of  buildings  for  retail  trade  is  invalid 17 

the  word  "tax,"  used  in  statute  authorizing  city  to  impose 
water  tax,  is  not  used  in  its  technical  sense "    22 

water  rents  due  a  city  cannot  be  collected  as  delinquent 
taxes  in  manner  provided  by  the  Revenue  law 22 

making  and  recording  of  plat  is  a  mere  offer  to  dedicate 
which  can  be  withdrawn  before  acceptance — acceptance 
of  part  of  streets  shown  on  plat  is  not  acceptance  of  all.    56 

when  acceptance  of  one  street  does  not  preclude  owner  of 
platted  tract  from  vacating  other  streets 56 

proviso  to  section  2  of  Gas  Safety  Appliance  act  of  191 1 
is  invalid  and  renders  the  entire  act  invalid 223 

some  positive  provision  should  be  made  for  the  removal 
of  buildings  from  land  condemned  for  a  street 228 

effect  of  Chicago  ordinances  concerning  license  fees  for 
cars  used  on  Lake  Street  Elevated  railroad 478 

ordinances  should  be  construed,  if  possible,  so  they  will 
not  conflict — ordinance  granting  right  to  construct  rail- 
way will  be  most  strongly  construed  against  grantee. . .  478 

the  rule  that  repeals  by  implication  are  not  favored  ap- 
plies to  ordinances  as  well  as  statutes 478 

what  is  necessary  to  raise  an  estoppel  in  pais — when  city 
is  not  estopped  to  demand  and  recover  license  fees  for 
cars  not  reported  by  railway  company 478 

annual  appropriation  ordinance  must  be  passed  within  6rst 
quarter  of  fiscal  year — it  cannot  be  passed  under  sec- 
tion 2  of  article  7  of  the  Cities  and  Villages  act 502 

rules  governing  special  assessment  of  street  railway  com- 
pany for  paving  improvement 539 

a  city  has  no  legislative  power  not  expressly  or  impliedly 
given  by  the  legislature 624 

clause  42  of  section  i  of  article  5  of  Cities  and  Villages 
act  does  not  embrace  all  common  carriers  nor  extend  tc 
railroads  organized  under  the  Railroads  act 624 

legislature  has  not  delegated  power  to  fix  compensation  of 
railroad  companies  organized  under  Railroads  act 624 
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elevated  railroad  of  corporation  organized  under  the  Rail- 
roads act  is  not  a  street  railway 624 

a  corporation  organized  under  the  Railroads  act  need  not 
exercise  ail  of  its  charter  powers 625 

city  has  no  power  to  require  elevated  railroad  companies 
organized  under  Railroads  act  to  exchange  transfers...  625 

MURDER. 

when  instruction  in  murder  case  that  intent  need  not  be 
proved  by  direct  testimony  is  proper 232 

under  the  statute  an  accessory  at  the  fact  is  considered  as 
a  principal 232 

when  person  may  lie  convicted  of  manslaughter  although 
another  person  did  the  killing 232 

corpus  delicti  in  murder  consists  of  two  elements — when 
all  defendants  are  guilty  if  one  is  guilty 239 

when  motion  to  be  set  at  liberty  for  want  of  a  speedy  trial 
is  properly  denied 239 

statement  of  one  defendant  is  admissible  against  all  if  a 
conspiracy  is  shown 239 

when  proof  of  possession  of  instruments  by  one  defend- 
ant is  admissible  in  an  abortion  case 239 

it  is  for  the  court  to  determine  the  admissibility  of  state- 
ment as  a  dying  declaration — what  statement  is  prop- 
erly excluded  as  mere  hearsay 240 

the  rule  as  to  preliminary  proof  must  be  strictly  applied 
though  declaration  is  in  exoneration  of  the  defendants 
where  the  charge  is  murder  by  producing  an  abortion..  240 

when  instruction  authorizing  conviction  if  abortion  was 
produced  by  any  means  is  not  misleading 241 

MUTILATED  WILLS.— See  WILLS. 

MUTUAL  INSURANCE.— See  BENEFIT  SOCIEtlES. 

NEGLIGENCE. 

what  intervening  circumstance  is  not  ground  for  holding 
that  death  of  a  boy  was  not  the  proximate  result  of  an 
"attractive  nuisance"   288 

a  plea  of  not  guilty  in  an  action  of  tort  does  not  put  in 
issue  the  defendants'  title  to  the  premises  upon  which 
attractive  nuisance  was  located 288 

limitation  on  rule  that  plea  of  not  guilty  does  not  put  in 
issue  the  ownership  of  the  instrumentality  which  was 
the  cause  of  the  injury 407 

when  railroad  company  is  not  liable  for  act  of  its  servant.  407 
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the  legislature  has  the  right  to  abolish  the  defenses  of 
contributory  negligence,  assumed  risk  and  negligence  of 
fellow-servant 455 

allegation  that  plaintiff's  intestate  was  using  due  care  for 
his  safety  is  a  necessary  and  material  one — rule  as  to 
proof  of  due  care  where  accident  was  not  witnessed . . .  505 

due  care  cannot  be  presumed  solely  from  the  human  in- 
stinct of  self-preservation — when  there  can  be  no  recov- 
ery for  death  in  crossing  accident 505 

a  pedestrian  does  not  have  an  equal  right  with  railroad 
company  to  pass  over  railroad  tracks  at  crossing 505 

when  giving  an  instruction  as  to  effect  of  intoxication  of 
plaintiff's  intestate  is  improper. . . .» 505 

NOTICE. 

statutory  notice  of  re-in statement  of  remanded  cause  must 

be  given  before  any  step  can  be  taken 26 

notice  of  election  to  select  a  school  house  site  need  not 

name  any  proposed  site 190 

attorney's  notice  of  his  interest  in  his  client's  claim  must 

be  served  personally  and  not  by  mail,  as  the  Attorney's 

Lien  act  is  silent  as  to  how  such  notice  shall  be  served.  362 
sufficiency  of  proof  of  publication  of  notice  is  not  material 

if  property  owner  appears  generally 582 

OFFICES. 

what  is  meant  by  the  term  "the  board  of  county  commis- 
sioners," as  used  in  the  constitution 413 

eligibility  provision  of  section  17  of  article  6  does  not 
apply  to  the  members  of  the  board  of  commissioners  of 
Cook  county 413 

eligibility  provision  of  section  6  of  article  7  of  constitu- 
tion, as  to  one  year's  residence  in  State,  construed 413 

qualifications  for  office  which  are  fixed  by  the  constitution 
cannot  be  added  to  or  changed  by  legislature 413 

provision  of  the  act  of  1893  as  to  residence  of  members  of 
board  of  commissioners  of  Cook  c*ounty  is  invalid 413 

a  constitutional  declaration  as  to  qualification  for  office  is  ' 
coficlusive  though  in  negative  form 413 

eligibility  to  office  does  not  depend  upon  right  of  suffrage.  414 

ORDINANCES. 

what  cannot  be  done  under  guise  of  the  police  power — 
property  rights  cannot  be  interfered  with  for  purely  aes- 
thetic reasons 16 
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when  ordinance  to  regulate  location  and  construction  of 
buildfngs  for  retail  trade  is  invalid 17 

when  ordinance  to  condemn  land  for  a  street  improvement 
to  be  made  by  special  assessment  is  unreasonable 142 

effect  of  Chicago  ordinances  concerning  license  fees  for 
cars  used  on  Lake  Street  Elevated  railroad 478 

ordinances  should  be  construed,  if  possible,  so  they  will 
not  conflict — ordinance  granting  right  to  construct  rail- 
way will  be  most  strongly  construed  against  grantee...  478 

the  rule  that  repeals  by  implication  are  not  favored  ap- 
plies to  ordinances  as  well  as  to  statutes 478 

ordinance  construed  as  intending  street  railway  company 
to  pave  right  of  way  when  city  paves  street 539 

PARTIES. 

when  husband  of  complainant  should  be  made  a  party  to 
a  bill  to  set  aside  deed ; 207 

PARTITION. 

devisees  are  not  entitled  to  partition  until  termination  of 

life  estate  if  such  is  the  testator's  intention 105 

findings  of  partition  decree  cannot  be  reviewed  on  appeal 

from  the  decree  of  sale 194 

purchaser  of  devisee's  interest  is  not  entitled  to  partition 

the  land  if  there  has  been  an  equitable  conversion  of  the 

land  into  money 543 

PARTY  WALLS. 

when  a  party- wall  agreement  contemplates  a  solid  wall 

throughout,  without  openings 437 

rights  of  a  party  who  pays  whole  cost  of  party  wall  until 

other  party  elects  to  use  it 437 

when  second  party  must  pay  interest  on  amount  due  under 

party-wall  agreement  from  time  he  began  to  use  wall . .  437 

PLATS. 

making  and  recording  of  plat  is  a  mere  offer  to  dedicate 
which  can  be  withdrawn  before  acceptance — acceptance 
of  part  of  streets  shown  on  plat  not  an  acceptance  of  all.     56 

when  acceptance  of  one  street  does  not  preclude  owner  of 
platted  tract  from  vacating  the  other  streets 56 

PLEADING. 

when  plaintiff  in  trespass  quare  clausum  fregit  must  make 
a  new  assignment  after  plea  of  libcrum  tenementum  is 
filed — purpose  of  a  new  assignment 51 
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what  circumstance  may  be  considered  in  determining  the 
truth  of  averment  in  answer 124 

a  plea  of  guilty  does  not  waive  a  defect  going  to  the  ju- 
risdiction of  grand  jury  to  act  at  all — the  record  must 
show  that  grand  jury  was  sworn 140 

information  must  allege  every  fact  essential  to  the  exist- 
ence of  the  offense  charged 197 

when  an  information  need  not  allege  that  the  defendant 
"knowingly"  violated  the  statute 197 

plea  of  not  gfuilty  in  negligence  case  does  not  put  in  issue 
the  defendant's  title  to  the  premises  on  which  an  at- 
tractive nuisance  was  located :  288 

when  filing  demurrer  to  petition  does  not  waive  a  previ- 
ous motion  to  strike  the  petition 366 

limitation  on  rule  that  plea  of  not  guilty  does  not  put  in 
issue  the  ownership  of  the  instrumentality  causing  the 
injury — what  may  be  proved 407 

mandamus  is  governed  by  the*  rules  of  pleading  applicable 
to  other  actions  at  law — a  mandamus  suit  abates  with 
death  of  person  for  whose  benefit  it  is  brought 513 

POLICE  POWER. 

clause  66  of  paragraph  62  of  Cities  and  Villages  act  does 
not  give  cities  unrestrained  police  power — what  cannot 
be  done  under  guise  of  police  power 16 

rights  of  individual  as  against  the  State — property  rights 
cannot  be  interfered  with  for  purely  aesthetic  reasons..     16 

POWERS. 

what  words  in  will  cannot  be  construed  as  conferring  any 
power  of  sale  or  other  power  upon  devisee 174 

power  of  sale  annexed  to  an  estate  less  than  a  fee  simple 
•     does  not  enlarge  the  estate 425 

when  limitation  over  is  not  defeated  although  there  may 
be  nothing  left  at  the  end  of  the  life  estate 425 

effect  of  adding  a  power  of  sale  to  an  estate  upon  condi- 
tion— when  limitation  over  takes  effect 425 

there  must  be  something  more  than  a  fee  simple  devise  to 
defeat  a  limitation  over 425 

PRACTICE. 

when  judgment  against  claims  of  heirs  to  personal  estate 
in  hands  of  public  administrator  must  be  reviewed  by 
the  Appellate  Court 42 


261  III.]  INDEX.  671 

PRACTICE.— Continued,  pagf. 

statutory  notice  of  re-instatement  of  remanded  cause  must 
be  given  before  any  step  can  be  taken 26 

intervention  implies  a  suit  pending — there  can  be  no  in- 
tervention by  third  person  after  final  decree 30 

when  question  whether  appellant's  lands  were  described  in 
delinquent  list  cannot  be  decided  because  of  condition 
of  abstract  of  record 121 

findings  of  partition  decree  cannot  be  reviewed  on  appeal 
from  the  decree  of  sale 194 

allegations  and  proof  must  correspond  in  order  to  grant 
relief  prayed — when  a  bill  must  be  dismissed  for  the 
want  of  equity 219 

a  decree  is  ambulatory  and  subject  to  revision  during  the 
term  at  which  it  was  rendered 279 

propositions  of  law  are  not  necessary  for  the  preservation 
of  questions  of  fact  for  review 284 

a  certificate  of  evidence  cannot  be  amended  upon  the  mere 
recollection  of  the  judge 331 

affidavit  of  solicitor  cannot  be  considered  by  the  court  as 
a  basis  for  amending  certificate  of  evidence. 331 

when  a  certificate  of  evidence  is  itself  sufficient  basis  for 
adding  the  statement  that  it  contains  all  the  evidence  in 
the  case 331 

courts  cannot  disregard  the  statute  relating  to  the  pre- 
liminary proof  required  to  justify  admitting  secondary 
evidence  of  deeds 331 

what  objection  to 'manner  of  summoning  jurymen  should 
be  raised  by  challenge  to  the  array 339 

when  Supreme  Court  can  only  pass  upon  questions  raised 
by  propositions  of  law  or  findings  of  fact  from  which 
conclusions  of  law  will  follow 388 

minor  defendants,  in  court  and  properly  represented,  need 
not  be  served  with  new  summons  when  supplemental 
and  amended  supplemental  bills  are  filed 450 

when  question  of  error  as  to  costs  cannot  be  considered 
under  an  assignment  of  cross-error  on  an  appeal  by  the 
People  in  a  tax  case 502 

mandamus  is  governed  by  the  rules  of  pleading  applicable 
.  to  other  actions  at  law — a  mandamus  suit  abates  with 
death  of  person  for  whose  benefit  it  is  brought 513 

when  mandamus  suit  abates  in  Appellate  Court 513 

question  whether  act  was  properly  passed  cannot  be  de- 
termined upon  the  pleadings,  alone — when  courts  may 
decline  to  consider  constitutionality  of  statute 530 
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PRACTICE.— Continued.                                                            pack. 
election  of  persons  to  separate  offices  of  different  classes 
cannot  be  contested  in  one  proceeding  under  one  state- 
ment or  petition 617 

PRESUMPTIONS.— See  EVIDENCE. 

PRINCIPAL  AND  AGENT. 

a  subordinate  lodge  is  the  agent  of  the  supreme  lodge  in 

collecting  and  remitting  dues 60 

benefit  society's  restriction  upon  power  of  agent  to  waive 

conditions  may  itself  be  waived 60 

PROPOSITIONS  OF  LAW. 

propositions  of  law  are  not  necessary  for  the  preservation 
of  questions  of  fact  for  review 284 

PROXIMATE  CAUSE.— See  NEGLIGENCE. 

PUMPING  PLANTS.— See  DRAINAGE. 

• 

QUARANTINE. 

power  of  county  board  to  make  quarantine  regulations — 
such  power  cannot  be  arbitrarily  exercised 197 

statute  authorizing  county  board  to  make  quarantine  regu- 
lations is  not  unlawful  delegation  of  legislative  power.   197 

quarantine  rules  and*  regulations  made  by  county  board 
must  be  written  and  entered  of  record 197 

single  case  of  contagious  disease  is  sufficient  to  authorize 
the  county  board  to  act 197 

quarantine  regulations  are  not  such  public  laws  as  are  con- 
clusively presumed  to  be  known 198 

what  is  necessary  in  order  to  sustain  a  conviction  for  vio- 
lation of  a  quarantine  regulation 198 

RAPE. 

effect  where  prosecuting  witness  in  rape  case  did  not  tes- 
tify before  the  grand  jury 339 

fact  that  one  accused  of  rape  has  not  had  an  opportunity 
to  interview  prosecutrix  is  not  ground  for  continuance.  339 

what  testimony  is  admissible  in  a  rape  case  as  showing 
means  used  to  obtain  consent  and  silence 339 

wife  cannot  testify  for  or  against  husband  in  prosecution 
for  rape — when  fact  of  birth  of  child  to  prosecutrix  is 
corroborative  evidence  in  rape  case 340 
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RATE.— Continued.  '  page. 

when  prosecution  is  not  required  to  make  election  as  to 

offenses  until  the  proof  is  in 339 

when  refusal  of  instruction  as  to  the  character  of  charge 

of  rape  will  not  reverse . .  % 34^ 

RAILROADS.— See  ELEVATED  RAILROADS. 

limitation  on  rule  that  plea  of  not  guilty  does  not  put  in 
issue  the  ownership  of  the  instrumentality  which  was 
the  cause  of  the  injury 407 

when  railroad  company  is  not  liable  for  act  of  its  servant.  407 

allegation  that  plaintiff's  intestate  was  using  due  care  for 
his  safety  is  a  necessary  and  material  one — rule  as  to 
proof  of  due  care  where  accident  was  not  witnessed. . .  505 

due  care  cannot  be  presumed  solely  from  the  human  in- 
stinct of  self-preservation — when  there  can  be  no  recov- 
ery for  death  in  crossing  accident §05 

a  pedestrian  does  not  have  equal  right  with  railroad  com- 
pany to  pass  over  railroad  tracks  at  crossing 505 

when  giving  an  instruction  as  to  effect  of  intoxication  of 
plaintiff's  intestate  is  improper 505 

legislature  has  not  delegated  power  to  fix  compensation  of 
railroad  companies  organized  under  Railroads  act 624 

REAL  PROPERTY.— See  DEEDS ;   WILLS. 

what  testimony  does  not  tend  to  show  an  agreed  boundary 
line — when  rule  concerning  boundary  lines  by  agree- 
ment does  not  apply 51 

when  plaintiff  in  trespass  quare  clausum  fregit  must  make 
a  new  assignment  after  plea  6f  liherum  tenementum  is 
filed — purpose  of  new  assignment 51 

devisees  are  not  entitled  to  partition  until  termination  of 
life  estate  if  such  is  the  testator's  intention 105 

when  owner  of  land  cannot  dig  a  ditch  to  change  natural 
flow  of  water  to  another  point  upon  his  own  land  and 
discharge  it  upon  other  land 132 

when  a  deed  cannot  be  deemed  to  convey  a  fee  simple — 
words  following  description  of  land  in  statutory  form  of 
warranty  deed  may  limit  the  estate  granted 378 

what  is  not  a  testamentary  disposition  of  property 379 

purchaser  of  devisee's  interest  is  not  entitled  to  partition 
of  land  if  there  has  been  an  equitable  conversion 543 

what  does  not  constitute  a  valid  delivery  of  deeds  in  es- 
crow— a  depositary  has  no  authority  to  deliver  deed  if 

grantor  dies  before  parting  with  control 606 

261  -43 
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REDEMPTION.  page. 

what  right  is  acquired  by  a  purchaser  at  sheriflF's  sale — 
when  mistake  in  amount  named  in  a  certificate  of  pur- 
chase should  be  corrected  and  redempticm  perfected —     67 

RES  JUDICATA. 

when  grantor  in  warranty  deed  is  estopped  to  deny  fact 
settled  by  judgment  against  grantee 284 

when  judgment  in  statutory  proceeding  to  compel  guard- 
ian to  account  is  not  res  judicata  in  suit  in  equity  to  en- 
join the  proceeding  and  approve  investment 595 

REVENUE.— See  TAXES. 

ROBBERY. 

an  accused  has  right  to  trial  on  competent  evidence  with- 
out illegal  disparagement  of  his  witnesses — what  is  an 
improper  cross-examination  of  a  co-defendant  witness..     11 

prosecution,  by  letting  in  immaterial  evidence  without  ob- 
jection, does  not  acquire  right  to  try  issue  so  presented.     11 

SCHOOLS. 

the  Township  High  School  act  of  191 1  is  not  invalid  as 
an  amendatory  act — effect  of  such  act 79 

the  words  "contiguous  and  compact  territory,"  used  in  the 
Township  High  School  act  of  191 1,  must  be  reasonably 
construed 79 

legal  existence  of  a  school  district  is  not  dependent  upon 
legality  of  election  of  board  of  education 79 

provision  of  Township  High  School  act  of  191 1  for  elec- 
tion of  the  board  of  education  within  thirty  days  after 
organization  of  district  is  not  mandatory 79 

ballot  at  first  election  of  board  of  education  should  desig- 
nate the  length  of  the  term 79 

notice  of  election  to  select  a  school  house  site  need  not 
name  any  proposed  site 190 

SHELLEY'S  CASE.— See  WILLS. 

SPECIAL  ASSESSMENTS. 

finding  by  the  court  that  improvement  has  not  been  com- 
pleted is  binding — statutory  notice  of  re-instatement  of 
case  must  be  given  before  any  step  can  be  taken 26 

when  new  levy  for  keeping  ditches  and  drains  in  repair 
cannot  be  made — when  additional  farm  drainage  assess- 
ment is  not  authorized 38 
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SPECIAL  ASSESSMENTS.— Con/mw^d.  page. 

a  valid  ordinance  specifically  describing  improvement  is 
the  basis  of  every  special  assessment — when  condemna- 
tion ordinance  is  unreasonable 142 

when  court  may  permit  amount  estimated  for  costs  and 
expenses  to  be  reduced — a  special  assessment  is  only 
justified  by  special  benefits 228 

a  property  owner  is  entitled  to  some  positive  provision 
for  doing  work  without  which  his  property  will  not  be 
benefited  by  improvement 228 

provision  should  be  made  for  the  removal  of  buildings  and 
trees  from  land  condemned  for  a  street 228 

engineer's  estimate  should  be  read  with  the  ordinance — a 
sidewalk  improvement  which  includes  back-filling  with 
earth  requires  a  public  hearing 272 

what  amounts  to  a  substantial  variance  between  the  en- 
gineer's estimate  and  the  ordinance 272 

what  a  sufficient  compliance  with  statute  requiring  a  new 
resolution  at  the  public  hearing  where  the  original  reso- 
lution for  the  improvement  is  modified 372 

denial  of  a  motion  to  set  aside  a  judgment  and  order  of 
sale  for  delinquent  assessment  is  a  final  order 392 

section  66  of  the  Local  Improvement  act,  requiring  certain 
objections  to  be  raised,  if  at  all,  on  the  application  for 
sale  for  the  first  installment,  is  not  invalid 392 

effect  of  general  appearance  after  objections,  made  under 
a  special  appearance,  are  overruled 392 

order  of  county  court,  under  section  84  of  Local  Improve- 
ment act,  is  final  as  to  all  facts  found,  including  find- 
ing as  to  the  value  of  the  work 467 

when  resolution  is  not  sufficiently  itemized  as  to  curb  and 
gutter — when  street  railway  company  is  not  liable  for 
cost  of  that  part  of  culvert  under  its  right  of  way 498 

property  of  a  street  railway  company  may  be  benefited  by 
street  improvement — city  may  agree  with  such  company 
that  latter  shall  pave  portion  of  street  used  by  it 538 

when  city  cannot  include  street  railway  right  of  way  in 
a  paving  ordinance — rule  where  no  contract  exists  re- 
quiring street  railway  company  to  pave 539 

ordinance  construed  as  intending  street  railway  company 
to  pave  right  of  way  when  city  paves  street 539 

SPECIAL  TAXATION. 

bill  of  costs  should  be  for  cost  of  all  portions  of  sidewalk 
not  constructed  by  property  owners,  and  not  merely  for 
cost  of  walk  in  front  of  the  particular  lot 549 
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SPECIAL  TAXATION. -^Continued.  page. 

extent  of  change,  as  to  bill  of  costs,  made  by  the  amend- 
ment of  1905  to  the  Sidewalk  act  of  1875 549 

special  tax  list  is  essential  to  validity  of  special  tax — war- 
rants should  be  issued  for  collection  of  special  tax 549 

SPECIFIC  PERFORMANCE. 

provision  that  time  of  payment  shall  be  of  the  essence  of 
the  contract  may  be  waived  by  acts  of  the  parties.  .124,  116 

a  waived  or  suspended  provision  of  the  contract  cannot  be 
restored  by  one  party  except  upon  definite  and  specific 
notice  to  the  other  party 116 

when  provision  that  time  of  payments  shall  be  of  the  es- 
sence of  the  contract  cannot  be  restored  by  one  party 
by  making  demand  for  entire  amount  due 116 

what  offer  of  payment,  though  short  of  amount  due,  is  a 
sufficient  basis  for  bill  for  specific  performance 1 16 

what  circumstance  may  be  considered  in  determining  the 
truth  of  averment  in  answer  setting  up  an  alleged  can- 
cellation of  the  contract 124 

when  actual  tender  of  final  payment  is  unnecessary 124 

when  seller  cannot  claim  compensation  for  services  in  tak- 
ing charge  of  a  purchaser's  business  and  collecting  and 
disbursing  his  funds 124 

costs  in  chancery  are  largely  within  court's  discretion...    125 

when  proposed  purchaser  of  land  must  accept  a  deed  not 
signed  by  the  vendor's  wife  and  look  to  the  covenants 
of  the  deed  to  protect  him 279 

when  a  contract  and  lease  must  be  considered  together — 
fact  that  vendor  did  not  have  title  when  contract  was 
made  does  not  defeat  specific  performance 588 

court  cannot  arbitrarily  refuse  to  specifically  enforce  con- 
tract meeting  requirements  of  equity 588 

STATUTES.— See    CONSTRUCTION;     CONSTITUTIONAL 
LAW. 

statutes  granting  powers  to  municipal  corporations  will  be 
strictly  construed — enumeration  in  statute  of  kinds  of 
business  a  city  may  control  excludes  others 16 

a  new  act  may  adopt  an  existing  statute,  or  sections  there- 
of, by  reference — effect  where  reference  is  merely  to 
the  general  law  regulating  the  subject  of  new  act 78 

two  statutes  upon  same  subject  may  both  be  valid — effect 
if  the  two  acts  are  in  irreconcilable  conflict 78 
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STATUmS.— Continued.  pagb. 
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rule  3  of  section  i  of  the  act  in  relation  to  construction  of 
statutes  cannot  be  applied  if  inconsistent  with  the  mani- 
fest intention  of  the  legislature 617 

STREET  RAILWAYS. 

elevated  railroad  of  corporation  organized  under  the  Rail- 
roads act  is  not  a  street  railway 624 

city  has  no  power  to  require  elevated  railroad  companies 
organized  under  Railroads  act  to  exchange  transfers. . .  625 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SUBSCRIBING  WITNESSES.— See  WILLS. 

SUICIDE.— See  BENEFIT  SOCIETIES. 

SURVIVAL  OF  ACTIONS.— See  ABATEMENT. 

TAX  DEEDS. 

holder  of  an  invalid  tax  title  not  entitled  to  be  reimbursed 

out  of  compensation  awarded 269 

a  petitioner  in  condenmation  will  not  be  vested  with  any 

interest  by  acquiring  invalid  tax  titles 269 

TAXES.— See  SPECIAL  ASSESSMENTS. 

the  word  "tax,"  used  in  statute  authorizing  city  to  impose 
water  tax,  is  not  used  in  its  technical  sense 22 

water  rents  due  a  city  cannot  be  collected  as  delinquent 
taxes  in  manner  provided  by  the  Revenue  law 22 

one  objecting  to  tax  has  the  burden  of  showing  its  inval- 
idity— ^the  county  board  has  reasonable  discretion  as  to 
what  amount  of  taxes  shall  be  levied 33 

county  not  obliged  to  resort  to  sale  of  anticipation  war- 
rants— when  existence  of  surplus  in  treasury  does  not 
show  that  county  tax  is  invalid 33 

what  is  necessary  to  justify  amendment  of  tax  levy — mis- 
taken judgment  by  taxing  authorities  as  to  the  legal  ef- 
fect of  their  action  cannot  be  corrected  by  amendment.     70 

when  invalid  action  by  county  board  in  lev.ying  taxes  at 
the  September  meeting  cannot  be  cured  by  subsequent 
action  taken  at  the  June  meeting 70 

what  items  of  county  levy  are  too-  general 70 

any  description  enabling  competent  surveyor  to  locate  the 
land  assessed  is  sufficient — general  appearance  waives 
defects  in  published  notice 73 
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TAXES. — Continued.  page. 

what  is  not  an  improper  amendment  of  a  copy  of  assess- 
ment roll  upon  an  application  for  judgment  and  order 
of  sale 73 

additional  county  tax  levied  pursuant  to  popular  vote  is 
not  exempt  from  scaling  under  the  Revenue  law 103 

whether  the  lands  in  farm  drainage  district  are  properly 
classified  as  assessed  lands  is  a  question  not  open  on  ap- 
plication for  judgment  and  order  of  sale 108 

question  whether  farm  drainage  assessment  exceeds  bene- 
fits may  be  raised  on  an  application  for  judgment  and 
order  of  sale 108 

when  owners  of  land  are  estopped  to  question  amount  of 
farm  drainage  assessment  against  their  lands loS 

county  collector  may  raise  the  point  that  land  owners  are 
estopped  to  question  amount  of  drainage  assessment. . .   109 

fact  that  collector's  advertisement  of  delinquent  lands  is 
designated  as  a  "list"  instead  of  "lists"  is  unimportant.   121 

when  question  whether  appellant's  lands  were  described 
in  delinquent  list  cannot  be  decided 121 

mere  fact  that  there  is  a  balance  in  the  county  treasury 
does  not  invalidate  tax  levy  to  that  extent 156 

tax  levied  to  pay  a  judgment  against  a  county  is  not  sub- 
ject to  scaling  under  the  amended  Revenue  law 162 

it  is  not  necessary  that  there  be  both  a  judgment  and  a 
mandate  in  order  to  exempt  tax  from  scaling  process. .  162 

annual  appropriation  ordinance  must  be  passed  within  first 
quarter  of  fiscal  year — it  cannot  be  passed  under  sec- 
tion 2  of  article  7  of  Cities  and  Villages  act 502 

when  question  of  error  as  to  costs  cannot  be  considered 
under  an  assignment  of  cross-error  on  an  appeal  by  the 
People  in  a  tax  case 502 

sufficiency  of  proof  of  publication  of  notice  is  not  material 
if  property  owner  appears  generally — limitation  on  hard 
roads  tax  cannot  be  avoided  in  any  manner 582 

when  the  town  clerk  is  not  authorized  to  receive  a  second 
petition  for  hard  roads  tax 582 

the  petition  in  the  clerk's  office  is  the  source  of  informa- 
tion as  to  what  roads  are  to  be  improved — when  hard 
roads  tax  election  is  invalid 583 

certificate  of  levy  should  correspond  with  the  proposition 
voted  upon 583 

a  judgment  against  railroad  property  for  hard  roads  tax 
should  be  limited  to  such  property  in  the  town 583 

payment  of  a  hard  roads  tax  one  year  does  not  preclude 
objection  to  validity  of  tax  for  another  year 583 
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what  offer  of  payment,  though  short  of  the  amount  due,  is 
sufficient  basis  for  a  bill  for  specific  performance ii6 

when  actual  tender  of  final  payment  is  not  necessary  be- 
fore filing  bill  for  specific  performance 124 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS;   TAXES. 

TOWNSHIP  HIGH  SCHOOLS.— See  SCHOOLS. 

TRESPASS. 

when  plaintiff  in  trespass  quare  clausum  f regit  must  make 
a  new  assignment  after  plea  of  liberum  tenementum  is 
filed — purpose  of  new  assignment 51 

TRIAL. 

an  accused  has  the  right  to  a  trial  on  competent  evidence 
without  illegal  disparagement  of  his  witnesses — what  is 
improper  cross-examination  of  a  co-defendant  witness.     11 

prosecution,  by  letting  in  immaterial  evidence  without  ob- 
jection, does  not  acquire  right  to  try  issue  so  presented.     11 

when  objection  to  improper  statement  of  assistant  State's 
attorney  is  made  in  time 157 

commenting  upon  failure  of  the  accused  to  testify  in  his 
own  behalf  is  ground  for  reversal 1 57 

when  a  motion  to  be  set  at  liberty  for  want  of  a  speedy 
trial  is  properly  denied 239 

counsel  for  prosecution  should  not,  in  argument,  address 
remarks  to  the  defendants  personally 241 

when  State's  attorney  cannot  be  required  to  elect  as  be- 

'    tween  different  counts  of  the  indictment 293 

what  is  undue  restriction  in  cross-examination  of  witness 
whose  name  was  not  indorsed  on  indictment 294 

fact  that  one  accused  of  rape  has  had  no  opportunity  to 
interview  prosecutrix  is  not  ground  for  continuance 339 

what  objection  to  manner  of  summoning  jurymen  should 
be  raised  by  challenge  to  the  array 339 

when  the  prosecution  is  not  required  to  make  election  as 
to  offenses  until  the  proof  is  in 339 

when  highly  improper  conduct  and  argument  by  State's  at- 
torney will  not  reverse 341,  340 

when  failure  of  bailiff  to  keep  jurors  from  talking  with 
outsiders  will  not  work  a  reversal 340 
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TRIAU—Continued.                                                                  pag«. 
defendants  in  criminal  case  should  subpoena  People's  wit- 
nesses they  desire  to  use — when  refusal  to  allow  cross- 
examination  cannot  be  assigned  as  error 232 

TRUSTS. 

when  a  court  of  equity  may  authorize  change  in  character 
of  an  improvement  on  leased  property  of  estate  in  order 
to  carry  out  testator's  intention 450 

minor  defendants,  in  court  and  properly  represented,  need 
not  be  served  with  new  summons  when  supplemental 
and  amended  supplemental  bills  are  filed 450 

UNDUE  INFLUENCE. 

extent  to  which  mental  condition  of  grantor  may  be  con- 
sidered—courts of  equity  set  no  bounds  upon  circum- 
stances from  which  a  fiduciary  relation  may  arise 532 

equity  will  closely  scrutinize  transaction  between  parties 
occupying  a  fiduciary  relation — when  it  is  not  error  to 
set  aside  a  deed  unconditionally 532 

transactions  between  parties  occupying  a  fiduciary  rela- 
tion are  presumptively  fraudulent  as  to  dominant  party.  532 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

provision  in  contract  that  time  of  payments  is  of  the  es- 
sence of  the  contract  may  be  waived  by  acts  of  the  par- 
ties inconsistent  with  such  provision 124,  116 

a  waived  or  suspended  provision  of  a  contract  cannot  be 
restored  by  one  party  except  upon  definite  and  specific 
notice  to  the  others 116 

a  plea  of  guilty  does  not  waive  a  defect  going  to  the  ju- 
risdiction of  the  grand  jury  to  act  at  all — record  must 
show  that  grand  jury  was  sworn 140 

when  filing  demurrer  to  petition  does  not  waive  a  previ- 
ous motion  to  strike  the  petition 566 

WATERS. 

when  owner  of  land  cannot  dig  a  ditch  to  change  natural 
flow  of  water  to  another  point  upon  his  own  land  and 
discharge  it  upon  other  land 132 

WILLS. 

word  "legacy"  is  not  limited  to  its  technical  meaning  of 
a  bequest  of  personal  property — when  word  "heirs"  will 
be  held  to  mean  "children" 174 
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will  construed  as  restricting  devisees'  right  to  partition 
until  termination  of  life  estate t 105 

construction  favored  by  the  courts  cannot  prevail  against 
a  contrary  intention  of  the  testator 174 

when  reference  to  death  of  the  devisee  means  death  at 
any  time — what  words  cannot  be  construed  as  confer- 
ring any  power  of  sale  upon  the  devisee 174 

when  devisee  takes  a  base  or  determinable  fee 174 

a  will  cannot  be  revoked  by  spoken  words — presumption 
wh6re  a  mutilated  will  is  found  among  the  testator's 
papers  after  his  death 397 

'tearing"  a  will  includes  cutting — declarations  of  testatrix 
after  mutilating  will  are  admissible  in  evidence  to  show 
the  intention  of  'her  act 397 

when  the  rule  in  Shelley's  case  does  not  apply — ^what  lan- 
guage does  not  import  an  estate  in  fee  simple 424 

condition  annexed  to  a  devise  may  be  in  a  separate  para- 
graph— ^when  devise  is  of  a  fee  upon  condition 424 

power  of  sale  annexed  to  an  estate  less  than  a  fee  simple 
does  not  enlarge  the  estate 425 

when  limitation  over  is  not  defeated  although  there  may 
be  nothing  left  at  the  end  of  the  life  estate '425 

there  must  be  something  more  than  a  fee  simple  devise  to 
defeat  a  limitation  over 425 

effect  of  adding  a  power  of  sale  to  an  estate  upon  condi- 
tion— when  limitation  over  takes  effect 425 

jury's  verdict  should  stand,  on  the  facts,  in  a  contested 
will  case  unless  manifestly  against  weight  of  evidence.  470 

the  competency  of  an  attesting  witness  refers  to  the  time 
the  will  was  executed — ^when  attorneys  are  competent  to 
testify  as  attesting  witnesses 470 

when  the  widow  may  testify  to  contradict  testimony  as  to 
conversations  with  her  though  the  suit  is  by  heirs 470 

instruction  as  to  mental  capacity  should  not  make  use  of 
the  expression  "object  or  objects"  of  testator's  bounty — 
when  inaccurate  instructions  will  not  reverse 470 

the  question  of  the  propriety  of  attorneys  becoming  wit- 
nesses is  not  a  rule  of  law  to  state  to  the  jury 471 

proponents  have  right  to  show,  by  cross-examination,  what 
contestants'  witnesses  mean  by  "ordinary  business" 566 

proof  that  contestants  received  and  cashed  drafts  from  the 
testator  after  will  was  made  is  competent — when  verdict 
setting  aside  will  cannot  be  sustained 566 

when  difficulty  between  testator  and  his  wife  should  not 
be  gone  into  at  length  in  suit  to  contest  will 567 
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instructions  which  single  out  particular  witnesses  and  di- 
rect the 'jury  specially  as  to  their  testimony  should  not 
be  given 471 

authority  of  the  executor  to  sell  land  and  divide  proceeds 
may  be  conferred  by  implication — when  the  doctrine  of 
equitable  conversion  applies 543 

one  capable  of  transacting  ordinary  business  is  capable  of 
making  a  will,  but  a  less  degree  of  capacity  is  required 
to  make  a  will  than  to  make  contracts 567 

real  test  of  testamentary  capacity — when  instruction  upon 
subject  of  testamentary  capacity  is  erroneous 567 

it  is  wrong  for  an  instruction  to  refer  to  depriving  heirs 
of  property — what  does  not  tend  to  show  that  testator 
did  not  know  his  property 567 

what  does  not  tend  to  show  that  testator  did  not  know  the 
objects  of  his  bounty 568 

WITNESSES. 

when  general  objection  against  husband  testifying  in  suit 
concerning  wife's  property  is  properly  overruled ,.     51 

the  effect  of  the  statute  is  to  leave  the  competency  of  hus- 
band and  wife  to  testify  for  or  against  each  other  as  it 
was  at  common  law 288 

when  wife  of  administrator  is.  not  competent  to  testify  in 
action  for  damages  for  negligence 289 

when  attorneys  who  drew  will  are  competent  to  testify  as 
attesting  witnesses — effect  of  general  objection 471 

the  question  of  the  propriety  of  attorneys  becoming  wit- 
nesses is  not  a  rule  of  law  to  state  to  the  jury 471 

.  instructions  which  single  out  particular  witnesses  and  di- 
rect the  jury  specially  as  to  their  testimony  should  not 
be  given 471 

when  grantees  cannot  testify  in  favor  of  each  other  with 
reference  to  delivery  of  deeds 607 

WORDS  AND  PHRASES. 

word  "legacy"  is  not  limited  to  its  technical  meaning  of 
a  bequest  of  personal  property — when  word  "heirs"  will 
be  held  to  mean  "children" 174 

what  is  meant  by  term  "the  board  of  county  commission- 
ers," as  used  in  section  17  of  article  6  of  constitution. .  413 

WORKMEN'S  COMPENSATION. 

provision  of  Workmen's  Compensation  act  of  1911  abol- 
ishing common  law  defenses  is  not  an  exercise  of  po- 
lice power \ 454 
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the  legislature  may  abolish  defenses  of  contributory  neg- 
ligence, assumed  risk  and  negligence  of  fellow-servant.  454 

provision  of  Workmen's  Compensation  act  of  191 1  limit- 
ing word  "employee"  not  an  unreasonable  classification.  454 

section  3  of  Workmen's  Compensation  act  of  191 1  does 
not  deprive  an  employee  of  his  common  law  remedies . .  455 

being  elective,  Workmen's  Compensation  act  of  191 1  is 
not  invalid  as  delegating  judicial  power  to  arbitrators..  455 

the  Workmen's  Compensation  act  of  191 1  does  not  de- 
prive the  parties  of  all  right  to  a  trial  by  jury 455 

the  elective  character  of  the  Workmen's  Compensation  act 
of  191 1  obviates  many  objections  to  its  validity 455 
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